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RESPFONDENTS® JOINT MOTION IN LIMINE )
TO EXCLUDE CERTAIN TESTIMONY OF TIMOTHY F. BRESNAHAN

Upsher-Smith and Schering-Plough jointly move for an order excluding certain portions
of Temothy F. Bresnahan’s Expert Repont, Rebuttal Report, and anticipated trial testimony as to
(1) The “Bresnaban Rule” for determining which patent infringement settlement agreements m
“amicompctitive;” (2} the conclusion that the Jame 17, 1997 agreement was “anticompetitive” by
applying the “Bresnahan Rule™ in pages 23-40 of his Expert Report and appendices thereto; {3)
whether or not the June 17, 1997 settlement agreement was an overpayment for six drups -
amounting to a “payment for delay;” (4) pl:-rtmns of Brr.;s:nahm’s Reﬁutta] Report on thc'qucstion

of the value of the K-Dher 743 patent in “Jate years,” and (5) Bresnahan’s calculations of delay.



The bases of this motion are contained in the accompanying Memorandumn in Support of Joint-
Motion In Limine to Exclude Certain Testimony of Timothy F. Bresnahan,
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In the Matter of

Schering-Flongh Corporation,
A corporation,

Upsher-Smith Laboratories, Ing., Pocket No. 9197
a corporation,
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RESPORDENTS” MEMORANDUM IN SUPPORT
OF JOINT MOTION IN LIMINE TO EXCLUDE

CERTAIN TESTIMONY OF | ;
Through their expent \a.'itn-v_:ss [ : 1. Complamt Counset offer ihe [

] Rule” for determining whether certain patent infiingement settiement agfeeﬁents are
anticompetitive. The *[ 1 Rule,” created specifically for 1his proceediog and b:{;:.ed
exclusively upon the supposed facts of this proceeding, is completely umested and has not been
subject to peer review m ihe economics commuaity. For these reasons, the [ -. JRuzle”
does not constitute reliable expert opinion. Enummﬁs are not laberatories for untested and
unpraven theories that have yet to be accepted in the expert’s field, |

Complammt Counsel i.!]SIJ imtend to call [ ] 10 1estify about the valuation of the ﬁx
pharmaceutical licenses and mannfacturing rights that Upsher-Smith gmﬁted Schenng-Plough en
June 17, 1997 — despite { 1 admitted lack of experience in pharmacanical valuation
and despite | 1 admitied failure 10 conduct any valuation analysis at all. Under the

eircomstances, [ ] cannot offer reliable expert opinion in this area either.



Rulde 702 of the Federal Rules of Evidence and the Supreme Court’s holdings in Dauberi
v. Merrel]l Dow Pharmaceuticals, Inc., 5309 1.8, 579 (1993), and Kwmho Tire Co. v. Carmichael,
- 526 U.S. 137, 141 {1999), bar unreliable expert testimony. So does Rule 3.43 of the
Coemmission’s Rules of Practice for hdjuﬂicﬁive Proceedings. B;acause-nf the unreliability of
L 1 opinicns, substantial portions c:-f' his testimony must be excluded,
L. AN EXPERTS OFINION MUST BE RELIABLE AND SATISFY THE

ELEMENTS OF RULE 762 OF THE FEDERAL RULES OF EVIDENCE AND
RELATED DECISIONAL LAW

In deciding whether 10 admit expert testimony, courts have a “gatekeeping abligation” 1o
ensure expen testimony is reliable. Kwmho, 526 .S, at 141, Rule 702 was amended effective
December 1, 2000, expressty reguiring that such lestimony satisfy three separate relevance and
relighility critena:  “(1) the testimony [musi be] based upon sufficient facts or daxg, tE) the
testimony {must bej the ]:;mdu:;t of refiable principles and merheds, and (3) the witness foust
have] applied the principies and methods reliably to the facts of the case” Fed. R. Evid. 702
{emphases supplied}.

In amending Rule 702, Congress sought 1o complement 1he Supreme Court’s decisions in
Daubert, 509 U5, at 593-95 (seiting forth relevance and refiability factors for permitting expert
testimony) and Kimho Tire, 526 U.S. 137 (extending Densbert to all cxpensr——whethér or not
scientists). See Fed, R. Evid. 702 Advisory Committee Notes. In revising Rule 702, Conpress
endorsed these Daubert factors:

Daubers set forth a non-exclusive checkdist for irial couns 1o use in
assessmyg the reliability of scientific expert testimony. The specific
factors explicated by the Doubert Court are (1) whether the
eXpen’s technique or theory can be or has been tested-—that is,
whether the expert’s theory ean be challenged in some objective
sénsc, or whether 1t is instead simply a subjective, conclusory
approach that cennot reasonably be assessed for reliability; (2)

whethier the technique or theory has been subject to peer review
and publication; (3) the known or potential rate of error of the



techmque or theory when applied; (4) the existence and
maintenance of standards and controls; and {5} whether the
techmque or theory has been generally accePtEd in the scientific
coOmmunity.

Fed. R. Evid. 702 Advisory Committes Notes, See, e & Craig v. Orkin Exterminating Co., 2000
LS. Dist. LEXES 192402t *6-*7 (5.D. Fla Nm'emhm 21 , 2000) (cxcludmg f:xpe:rt lesumuny for
failing to satisfy the Dawber? checklist factﬂrs)
In addition 1o the Dowbert checklist factors, Congress recognized additional factors that
may bear on the reliability and admissibility of expert testimony, including:
+ Whether the expert’s testimony grew “neturaliy and directly out of research”
that the cxpert “conducted independent of the litigation, or whether [he hasj
. deveioped [his] opinjons expressly for purposes of testifying,” (Fed. R. Bvid.
702 Advisory Committee Notes {guotin ng Doubert v. Merrell Dow .
FPharmaceuiicals, Inc., 43 F3r.i 1311, 1317 (97 Cir. 1995));
. “’th:ther the expert has unjusuﬁah]y extrapolated from an accepied premise
to an unfounded conchusion,” {id citing General Elec. Co. v, Joiner, 522
U.8. 1386, 146 (1997); and
» “Whether the experi has adeguately accounted for obvions alternative

explanations,” (id citing Claar v. Burlington NR.R., 29 F.3d 499 (9* Cir. -
1994)),

Fed. R Gvid. 702 Advisory Committee Notn:s_..' ‘These Daubert mﬁﬁdmatimﬁ are not limited by
Rule 702 or the case law to jury trizls; these standards for expert testimeny are Just as importam
in bench trials. See, e.g., Bradiey v. Brown, 852 F. Supp. 650, 700 (ND. Ind_ 1994) (“The court
has found o autherity that sugpests this gate-kceping funclion [un&r:r Daubest] is inapposite at a
bench-tnal and, indeed, the requirement that a"scientiﬁi: E.xpEI‘t base his or her teﬁimnny URon

scientific knowledge is equally apropos regardless of the identity of the Tact-finder ).

' See alw In re Unisys Savings Flan Liuig, 173 F3d 145, 155-58 (3" Cir. 1999)
(appropriate to exchide plaintiff”s expert under Rule 702 and Daubert in bench irial, in pari, due
to profiered expert’s lack of specific expertisc and credentials in the field of property caspalty

foeatinoel) )



11, | ] CONCLUSIONS FAIL TO SATISFY THE RELIABILITY
REQUIREMENTS OF RULE 702 AND DECISIONAL LAY

A, The * ] Rule™ is Untested and Has Not Been the Subject of Peer
Review or Publication
1. The{ 1 Rule Was Created for This Litigation and Has Not
Been Acceptied by the Economics Profession '
Complaimt Counse! ofler through | ] repost, the [ ]
1
1 _ . During [ ] deposition, however, it quickly -

became apparent that his rule fails 10 satisfy the most basic requirements of Rule 702 and related

cas¢ law,
First, the “f 1 Rule” i5 not based on “sufficient facts or date.” Fed. R Evid.
TOZ. While the *{ ] Rulc” purports to set forth a general test for evaluating whether

patemt settlement agreements between branded and peneric pharmacentical companigs are

1., e

insurance; “the Court’s emphasis on reliability as well as on relevancy embraces within its
standard the credibility of the witness profTering expert opinion. This is particularly true where,
as here, it 3z the disttict comrt pedge sitting 83 a finder of fact who must rule on issees of
evidence. See Goodiman v. Highlands Ins. Co., 607 F.2d 665, 668 {5th Cir. 1979} (*[Al] trial
judpe sitting without 2 jury is entitled to even greater latitude concerning the admission or
exclusion of evidence™).”). :

[



anticompetitive, |

] Thus, while Complaimt Counsel offer the “{ ] Rule” as an
ostensibly chjective theory te predict the cnmpeﬁtivcnc.ss of patent settlement agreements among |
pharmacentical companies, [ ] considered no agrecments in devismg his rule other 11_1311
thetwo agreements in this litigation ¥

Courts routinely reject experts whose opinions are based on insufficient information or
.cxperif:;nce. See, e.g., Wilson v. Woods, 163 F.3d 935, 937-38 (5™ Cir. 1999) (upholding district '
court’s rgjection of expert testimony under Dauberi, inter 'afiq, because proffered expert had
NEVED cnndm:l::& stdies m' ﬁpeﬁments in the specific subject area); City of Hobbs v. Hartford

Fire Ins. Co., 162 ¥3d 576, 586-87 (10" Cir. 1998) (expert properly rejected in insurance




hability case becamse, afthough expent had experience in bad faith cases, ~expert “lacked
specialized knowledge” relating to such cases in MNew Mexico or in “third party insurance
dispes™y, McCullock v. H.B. Fuller Ca., 981 F.2d 656, 657-58 {2™ Cir. 1992) {expert properly
excluded where, aitheugh witness had training as an electrical and industrial engineer, he lacked
specific “traming or experience in chemical engineering, 1oxicology, environmental engineering,
or the design of wamiqg labels™). |
], coupled with his lack of knowledge or experience in evalvating such
settlemem agreements condemns the [ ] Rufe” under Rute 702°s first rﬂquiremr:nf that
expert tcslin'_mny be based on “sufficient facts or data”
More firndamentally, the *{ ] Rule” fails Rule 702°g sEmnd requirement that
gxpen opinion “be the product of reliable principles and methods,™ and Daubert’s related factors

that expert opinion have been tested, been subject to peer review and be generally accepted in the

expert’s field. Fed. R. Evid. 702; Daubert, 509 U.S. a1 593-95. As | } miade clear
durin,g. his ::iepnsiﬁon, the “| ] Rule” has never been tested by economists and has not
been subject 1o peer review. As [ ] admited: {

}




Mor does | -1 plan to pﬁb!iﬁh his opinion regarding reverse payments, even though no.

economics papers on the subject have been published. {

] Ixpen opinion is routinely
excluded when — as here — the metheds applied have not been adopted and tested by others in
the relevant field of expertise.  See Bfue Dane Simmenal Corp. v. Am. Simmemal Ass'n; 178
F.3d. 1035, 1041 (8™ Cir, 1999) {(economist’s expert testimony properly excluded when there was
no evidence “that other economists use before-and-afler modeling” 10 support conchisions of
caysation of market fluctuationy; I re Indep. Serv. Gres. A_nr:'rrusr Livig., 114 F. Supp. Ed-iﬂ‘?{?,
1101 (D. Kan. 2000) (excluding expert in.part because he did “not claim that his p:ﬁposed
sampling techimique . . . has been 1ested or subject to peer review, or that it alone is generally
accepted in  the relevanmt sciemtific c-urnmuni;c}'” and withont which testmony was
“unsubstantiated personal cpinicn™).

Besides falling short of the plain requirements of Rule 702, the “[ ] Rule” fais -
every Dawbert factor fm‘l establishing the reliability of expert opinion. First, [ ]
theory has never been tested. { ] invented the test for this litigation by considenng only
W sen[eﬁent apreements — the agreements in this case | Second, the “f ] Bunle” has
sever been subject to peer review or publication — sor does [ "} imend to expose his
nﬂ E to such scrutiny, Thrd, there is ne indication anywhere that the “[ J Rule” has any
potential error rate — nor can any such error rate be deciphered because | } only
considered two agreements in creating his rule. Fnunﬂ there is no indication of what standards

or comyols apply to the [ } Rule.” Finally, the “} ] Ruie” 15 not penerally



- agcepted among economists because [ ] never pub.lished it or disseminated it among
soonomists for their consideration, Rather, | : ] tailored the rule .ti‘.:r this case. See
Deubert v. Merrell Dow Pharmacewmicals, Inc., 43 F3d 1311, 1317 (5° Cir. 1995} {rejecting
expest testimony that expert developed “Expressjy for purposes of tasﬁf},ring"}_, In shnﬁ, nothing
about the ] Rule,” from its creation 10 its application, bears any of the necessary
hzllmarks of reliability.

The purpose of Rule 702 and the Daubert factors is to ensure that only reliable expert

testimony is adimitted at-trial. Perhaps some of the best evidence that the ™| } Rule™ 15
unreliable comes from [ 1 himseif, [ ] could not even testify that he would -
imvite this Count to rely on the ¥[ } Rule™ [
-] Nor could [ ] testify that his rule would be appropriate for use by the
|
]

Before adopting hi_s. rule as- policy, [



i
Morcover, while Daubert indicates that the “general acceptability” of a theory can _'b:ﬁr
on the reliability and.hence admissibility of expert opinion, (Dawbert, 509 U.S.-at 594),
. | 1 admits that other economists disagree withthe ¥ ] Rul e

|

conceded at his depositton that the four eminent

economists who have disagreed with the “[ - ] Rule™ are “repmable,”—{



I* 24 at $83-85. Moreover, FTC-retained rebuttal expernt [ ] has only read
the [ 1 Rule” for the first time in the context of this case, ([ _ b,

and testified: |

1. By contrast, | ] cites no other sources
for the T _ J Rule” and does not suggest any other economists that supported his rule in
published articles.  Thus, because the “{ ] Rule” has clearly not “been generully

accepted in the scientific community,” (Rute 702 Advisory Commitiee Notes)—indeed it has not

been offered or accepted at all in the scientific community—this provides yet another reason to

reject the ] Rule” under Dawubert.
Finally, [ I admuts that he failed 10 consider several key issues in creating his
“I } Rute™ | 1 admits that prior to his deposition, [
I While [ 1 agreed that such a threshold would be
[
4 Richard Gilbert—recognized by [ ] as an expert ([ ] at 185)—a

former DOJ Antitrost Division Chief Economist, led a group that developed the Antitrust
Guidelhnes for the licensing of intellectual property {/d. at 185) and has not been retained by any
party in this case. Dr. Gilbent wrote recently in the prestigious Antitrust Law Journat about
patent settlements generaily and the Schering-Upsher settlement in particular:

What can be done to distinguish petentiafly procompetitive
settlements from those that are likely to be anicompetitive? The
fact that the settlement involves » payment from the patentee to the
challenger is not sufficient to determine that the setilement js
anticompetitive.

Richard Gilbert and Williard Tum, “Is Irmovation King at the Antitrust Agencies? The Antitryst
Gaidefines Five Years Later,” 69 Antitrust L.). 43, 78 {2001}, Dr. Gifbert’s recently published
article is completely at odds with the “[ : ] Rule



11

} Rule 702 and Dawbert,
" however, require that [ . ] work out these issues outside the courtroam and obtain peer

review before presenting them jn this action. See, e.g., Craip, 2000 U.S. Dist. LEXIS 19240 at -

*6-7 (excluding expert tesimony). Consequently, thase portions of the [. | ] Report that
apply the “{ 1 Rule” should be excluded. See | . ] Report at 23-40.°
L The %[ ] Rule” Depends on Unprovea Assumpiions
The [ ] Rale depends critically on several key assumptions that are without
support. Fist, [ - . 1] |

1 Thus, he states at page 12 of his Repon: [

1 He then cites two sources for this proposition at note 2Z. But neither of the sources
cited in the note justfy the | ] leap from parties’ expectations 1o the actual
mmﬁetithreness of the settlernent ]

[

11 ] cites no such studies. Moreover, if [ ]

2 | This would roi be the first ime that [ ] is disqualified by a court for offeringt an
untested and urpraven theory. [



were to underake such a study, it would not have a promising start, as [ ] concedes all

through his repert that parties can be 100 optimistic or 100 pessimistic about the outcome. [

] He also concedes in his deposition that i is
. : : © . -] Dep. at 216), and thus wrong

~ about the outeome.] He further concedes that the l- :
] leap from

expectations to competitive reality] does not satisfy any of the Dauberr criteria.®

Sccond, [ ] makes the unfounded assumption that brand name firms in patent
Iitigation are not risk averse. This 1s a key assumption because, a risk averse patent hﬁlder
would be willing to settle for an entry daie by the genenc that is earlier than the expected date
under litigation, and this is better for consumers than itigation. [ ] Dep. at 211-212.
The | } assumption that busioess entities are not risk averse. violates the fifth
condition of Daubert. His theory that business entities are not risk averse, i.e., that they are
risk neutral; is ﬂearl}' not generally accepted in the economics community. ]

'Economists have long knewn that attitudes towards risk affect decisions made by firms,




even by firms with market power” In the bargaining and ].iiigatiﬂn settlement arena, chhard
Posner described twenty-six years ago how risk aversios on the part of a. litigamt alters the -
litigation settlement bargaining outcome. A risk-averse hitigani may accept a negotiated outcome
that is less favorable than the one the litigant expects the litigation 10 produce. As Posner notes:
“If one or both parties are risk averse, the range within which sertlement will be preferred to
Iiigatzon will be greater than if they were risk newtral ...

In shert, Dr, | ] report does not adequately support the simplistic assumption
that parties in ligation are not risk averse. | 1 does not have either record support or
empirical support to take on the view of mainstream econotmists that managers and firms oflen
are visk averse, particularly in [itigation contexts.

B. [ - - ] Is Unqualified To {Hfer An Opinion chafﬂing Whether

J
[ } devotes the first 26 pages of his report 10 his effort 1o justify the
| 1Rute™ and 1o addressing the guestion of menopoty power. Although these opinions -

fail the Daubert standard because they are unproven and untested, they at least deal with issucs
within. the normal domain of an economist. However, at pages 27-31 of his reqort, [ ]

abandons his role as an economist and offers an opinion that |

? For example, thirty-two years agoe Prof. John Lintmer described how risk aversion alters a
firm's choice of price and output compared to the choice made by risk-newtral management.
John Lintner, "The impact of uncertainty on the "raditional’ theory of the firm: Price-setting and
tax shifimg," m JW. Markham and G. Pepanek, eds., Indusirial Organization & Economic
Devetopment: fn Honor of E 5. Mason (Houghton-Mifilin, 1970): 238-265,

B See, e.g.. R. Posner, Economic Analysis of Lew (Littie, Brown and Company, 1973); 337-
340, 333,



)

[ 1, however, is riot 2 pharmaceatical licensing or valuation expert. He

conceded this mn his deposition, See [ ] Dep. at 92 [

1 He is simply not qualified 10 render any expert
opinion either as to whether {
1
In faet, throughout this section of his report, [ ] brings no special expertise 1o
the table; he merely spe:ﬁ!ates regarding the panties” incentives and intent and makes arpumems
about the meamng and weight of fact witness tcstiﬁmny. In cther words, with his conclusory
opinion that [ ' | 1is
functioning not as an expert in valuation, bist simply as an advocate. It_iﬁ black-ieaer law that
courts should “insist thar j'an proferred expert bring to the [fact-finder] more than the lawyers can
offer in argument.” Salas v. Carpenter, QEQ F2d 299, 305 (5® Cir. 1992); In re Air Crash
Disaster, 795 F.2d 1230, $233 (5" Cir. 1986) (same). Thus, [ } should not be permitted
to argee, based on his review of the deposition 1estimony, that |

The perios of [ ] report devoted to the guestion of whether the |




] a1 27-31} is subdivided
mte three discrete sections.]. Within each subsection, [ ] renders opintons wholly

outside the scope of his expertise and simply argues the evidence as would a lawyer.

| I ] Report at 27).) In a single shon paragraph in

hiz expert report and withowt a single record citation, [ } opines that |
] See
i } Report at 27, | ] seems 10 think that a financizl incentive to vielate the

taw is evidence that the law was, in fact, violated. Thisis a startling evidentiary rule, which, if it
were trie, would essentially do away with the presentation and consideration of the facts of the

case. - In any event,.this conclusory opirion is certainly not proper testimeny for an economic

expert.
2. i : ] Report at 27).

} Lacking expertise in pharmaceutical Jicensing or valuation, he
admits that he performed no independent analysis |

J stmply not competent to

opine on whether |

)

But [ ], undeterred by his admitted lack of expertise in pharmaceutical




Jicensing, offers several bases that allegedly suppon his opinion that [

] antempis to rely on the -

] states that, adter interviewang |

] Rep. at 27, But | * 1, who lacks the expertise or ability 10
evaluate | 1. really can only assume that
| ] opinion i3 valid.  Courts have excluded the testimony of an expert who relies blindly on

the Upinil:m of another expent.. See TK-7 Corp. v. Estate of Burbouti 993 F 24 722, 732-33 (16th
- Cir. 1993) {proper to exclude exper tesumony of Boswell, who based his opimon in ]]'illﬂ on
testimony of another expert, Werber, because, ] 1 failed 1o demoenstrate ‘any basis for
concluding that another individual's opinion . . . was reliable, other than the fact that it '.fas the’
optmon of someone he believed to be an expert who had a financial interest in making an
accurate prediction”); i re: Polypropelyne Carpet Antitrust Litiz., 93 F_ Supp. 24 1348, 1357

(N.D. Ga. 2000) (an expert “may not simply repeat or adopt the findings of another expen

without anempting to assess the validity of the opinions relied vporn™). Thus, [ - 1
*reliance on [ I evaluation does not legitimize | ] own epinion { |
}- |
Ne:-:t, Dr. [ ~ ] claims to find suppeni for his opinicn that the [

] Rep. at 28] Niaspan, a
sustained-relessed macip product mamifactured by Kos Pharmaceuticals, 1s similar to [ -

1.



.] Onee apain, [ } sitply lacks any
pharmaceutical industry or medicat background to render this opinion competentty.

]



o] See

United States v. Benson, 941 F.2d 598, 604 (7° Cir. 1991) (excluding proferred expert opinion of

Internal Revenue Service agent which consisied of “nothing more than drawing inferences from

the evidence that he was no moere quahfied than the [fact-finder] to draw™); Dana Carp. v.

American Siandard, Inc., 866 F. Supp. 1481, 1501 (ND, Tnd. 1994) (“ftJo the extent that

{expert"s] opmion draws exclusively on inferences from the record rather than ex;ﬁenjse,
[expert’s] opinicn is inadnﬁssib!e“).m

Finally, [ 1 relies on what he terms the [ ] a5 his

thtrd basis for his opinion ﬂ:at the [ ]

Report at 28] Specifically, he argues that [

1o [



1 Second, once again, -

this opinion is far outsidc the reatm of [ ] knowledge or expertise. Prior to his work
on this case, [ ] had never reviewed any other campaign to out-license a. pharmaceutical
product. | 1 Dep. a1 58-99. He does not know whether companies npormally are aware

of other bidders for products dunng licensing negetiations, or whether such other bids normally
affect the amount a particular company such as Schering-Plough would be willing to pay.]”

This lack of expertise as to marketing and valuation praciices within the pharmaceutical
industry disqualifies | ] from offering & competent opinion about the value that either
Schering-Plough or other cnmpzmigs shﬁﬁ]d have assigned to [ 1 Ballard v. Bucklay
Powder Co., 6C F. Supp. 2d 1189, 1182 (D Kan_ 1999) (excluding expert “not qualified to offer
any opinions relating to the standard of care of licensed, professional blasters, or whether any
such standard was breached in this case” where “[n]o testimony has been cited to show that {the
expert] i5 familiar with how the duty of reasonable care applies to blasting operations, or that he
is otherwise qualified to express an opiﬁinn as to what the defendant did or failed o do to violate
that duty”); Navarro v. Fuji Heavy Indus., 925 F. Supp. 1323, 1329-30 (N.D. 1. 1996)
(excluding expert’s affidavit because, it “includes nothing defining the ‘reasomable standard of
care’ in the industry, mch {ess any information showing that Fuji failed to conform to such a

standard™). Under th_f. Daubert standards, [ - ] cannot properly evaluate Upsher-Smith's

i In facy, &s the evadence at trial will show, Schering-Plough rarely knows what other
companies have bid or would bid for a given in-licensing oppormmity. Schering-Plough makes
1ts bids, as it did here, based on #s own evaluatien of each licensing opportunity.  Schering-
Plouph has made significant up-front payments in the past knowmg that there were no other
bidders. : '



marketing efforts relating to [ ] or the value that companies are likely to pay for that
product in the market when he is completely unfamiliar with marketing and valuation .pramiﬂes
within the pharmacevtical industry,  See fn re International Reciifier Securities Litig., 1997 U.S.
Dist. LEXIS 23966, *22 (C.D. Cal Apr. 2,. 1997) (financial expent who lacks first-hand
knowledge or background regarding sccurities law or industry custom and praciice periaining ta”
underwriters’ due diligence is not qualified urider Rule 702 to render opinion that underwriters”
due diligence was inadequate).

3 I ] Finally, [ ]

1 This section of
his report, however, 15 entirely cumprismi of a series of fact witness deposition quotes evaluated
by [ I I 1 proceeds to opine on the content of certzin witness . statements,

even guing as far as to assess two witnesses” recollections of an event. [

]} gees on 10
weighi the substance of the witnesses’ testimony and incredibly draws a conclusion as to what the

testimony meant. [

] characterization of this testimony is absurdly naccorate. He claims thar



]

Stgnificantly, no expent witaess is permitted to render opinions that comment ‘cn the

credibility of fact witnesses or otherwise assess or weigh fact witness testimony in the record.
Yet, that 15 exactly what | ] is attempting 10 do here — in order to support his theory

that [

] i is well
estalﬂishéd that “Experts may not opipe cn issues that are committed exclusively to the finder of
fact.” WEINSTEIN'S FEDERAL EVIDENCE § 702.03[3]. “The credshility of witnesses is nnrm.;-ally '
an issue deft exclusively to the finder of fact, and is an improper subject for expen testimony.”
WEINSTEIN'S FERERAL EVIDEMNCE §-'}’:Gﬂ.ﬂﬁr{1][a]; citing United States v. Harris, 995 F.2d 532,
535 {4‘11 Cir. 1993) (trial court properly excluded expert testimeny concerning reliability of
eyewilness testimony because “jurors | . . ﬁn judge the credibility of eyewnness identification,
cspecially stnce deficicncics can be brought out with skillfud Icms&mcamination}; see also
Goodwin. v. MTD Prods., Inc., 232 F.3d 600, 609 (Th Cir. 2000) (expert witnesses may mot
testify to witness redibility issues, because these issues are within finder of facts’ prcwim:e];. '
United Stafes v. Whitted, 11 F.3d 722, 785-6 (80 Cir. 1993) (docter “cannot pass judgment on -
the atleged victim’s truthfulness in the guise of a medical opinion, because it is the jury’s
function to-demde credibilsty™).

In Primavera Familienstifimg v, Askin, the court threw out the testimony of a

distingnished financial markets expen because his report was simply an interpretation of fact



witness testimony, rather than proper expert testimony: ‘;As sup;:;ﬂn for these opimons, Mallkiel
relies almost exclusively on his interpreiation of deposition testimony bwaiﬁmes in this case.
In so doing, he does not serve as an expent b, rather secks to supplant the_ role clrf counsel in
makmg argument at irial, and the role of the jury interpreting the evidence.” 130 F. Supp. 24
450, 529 (S.D.NY. 2001) (emphasis supphied); see afso Bailey v. Ailzas, In;r., 148 F. Supp. 24

1222, 1238 (N.D. Ala, 2000) {granting meotion to sirike expert's iestimony beeause he did not

review al] facts, becanse "[elxpert testimony is vseful as a guide to interpreting market ficts, but -+~ -

is not & substrtute for them.” citations omitted)).
timately, the question of whether Schering-Plough patd Upsher-Smath for delay tums
on the parijes” intent when negotiating the Feensing deal and on whether witnesses were truhfial

in their testimony that the payments were bonz fide payments for the licensed products.

Yet evenif [ ] were to concede that kis testimony regarding the value of licensce

transaction is based on oothing more than his opinion regarding the parties’ intent, such an



opinion must be exchuded, as it would imﬁarmissibly invade the province of the trer of fact. See,
e.g., Aerorech Resources, Inc. v. Dodson Aviation, Iniv., 2001 U.S, Inst, LEX]S 5648, ‘6-;*‘? (.
Kan. Apr 4, 2001). In Aerotech, an aviation consuiting expert proposed to testify that the
parlies” contrect negotiations demonstrated an intem ic ésiablish an exclusive brokerage
agreement rather than the szale of an arcrafi. .The district court exc]ﬁded this testimony, on the
ground that it “would speak 1o 1he effeci that the parties intended their agreement 1o have. This
15 a task more properly performed by a fact-finder.,” Jd; see alse Safas, 980 f.Zd at 305
{“conclosory assertions regardmg [a defendant’s] state of mind would not be helpful to 2 [fgr:t- _
finder, and are] not admissible.”); Media Sport & Aris v. Kimmey Shoe Corp., 1999 U.S. .Dist.
LEXIS 16035, *11 {S.D.N.Y. Oct. 19, 1999) (expert’s testimony conceming meaning of contract
terms ‘#nd his interpretation of comtract nepotiations between two parties E}(C!'llﬂﬂl-i bmaﬁs&
expert’s testtmony basced on review of documents and deposition 1estimony “may not take the

place of the that of the individuals who actually negatiated the dea!“‘}. [

]
C. [ ] Rebuttal Repnrt‘k Opinion About the Future Value of the
Schering-Plough “*743 Patent is nn‘t_Admissihle
In| ] Relnital report, [
3
This opinion (i is decided]y not a “fact™) is completely unsupported by ihe work [ o]

has done. No attemnpt is made {o compute any valuation of the ‘743 patent, and [ ]



admits that he is not a pharmaceutical valzation expent, see fnfra. Nor has he even read the ‘743 .

patent. -] 1Dep. at 14 | By . ]
Instead, | 1 basis his opinion hecause “rew and better products” may eclipse Schering-
Plough’s K-Dor product — although [ ] can point 10 no such p'rqduct-tr.:r support his
assnmption. |
1 By comrast, |
]
D. | | ] are Not Supported by the

Facts or by An Accepted Melhodology

1" A

-

| { - ] did oot review the negotiattans in 1his case in great detail; [ - - 1Dep. at 79



{has not siudied the ar.-:titms of the Schering-Plough or Upsher-Smith Boards of Direciors, t.}l' even
the composition of the Upsher-Smith Board); [ ] Dep. at 110-11 (has not studied
drafling history of June 1997 Agreement), and has nlér gvidence that Schering ever offered an
entry dale earlier than September 1, 2001 l--:} Upsher-Smith. [ ] Dep. at 121; id. at 143
(has not apalyzed Schering-Plough’s walk away eniry date in the nepotiations). He also
conceded he has not used complete profit data for Schering-Plough in making these catculations.
i 1Dep. gt 133, | ] effers no empirical work to support this methodology or
any supperl that this model is accepted within the ecomomic or industrial orgamzation
community. In shorl, these calculations are inherently speculative and without factual m:.p;mrt
and are not sufficiently reliable for vse by Your Honor.!? See, e.g., Barreit v. Atlantic Richfield
Co., 95 F.34 375, 382 (5th Cir. 1996) (rejecting expest opision based on “unsuppnr:u:d
specalation™) (quoting Dawbery, 509 1.8, at 590); Joy v. Bell Helicapter Jexiron, 999 F.2d 549,
570 (D.C. Cir. 1993} (rejecting expert opinion pursuant to Rule 702 and Daubert because “the
word ‘koowledge’ connotes more than subjective belief or unsuppornted speculation™) {;quoﬁilg

Draubert, 509 1.5, at 590).

CONCILUSION

For the foregoing reasons, the Court should grant Upsher-Smith’s motien in limine to |
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and

American Home Produets Corporation,
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GRDER GRANTING RESPONDENTS?
JOINT MOTION IN LIMINE TO EXCLUDE
CERTAIN TESTIMONY OF TIMOTHY F. BRESNAHRAN
Upon consideration of Respondents’ Joint Motion In Limine 10 Exclude Certain
Testimony of Timothy F. Bresnahan, any opposition thereto and the entire record herein, it is
hereby ORDERED that Upsher-Smith and Schening-Plough™s Joint Motion is GRANTED; and

that the testimony so designated and the material within be excluded in this proceeding.

Dated: January , 2002

D. Michae] Chappel
Administrative Law Judge
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