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NON-PARTY ANDRX CORPORATION’S
APPLICATION FOR IN CAMERA PROTECTION OF
CERTAIN OF ITS CONFIDENTIAL MATERIALS

Non-Party Andrx Corporation (Andrx) submils this nemorandurn, pursuant to
Section 3.45 of the Commission’s Rules of Practice, 16 C.F.R. § 3.45, in support of its

application for in camera treatment of certain ol its confidential materials.

ARGUMENT

On December 17, 2001, Complaint Counsel identified two Andrx documents that
it has “placed on is cxhibit list and intends to offer in cvidence™. Cormmlainl Counsel
also informed Andrx that any application for in camera treaztment for these documents
would need to be filed by December 27, 2001, After reviewing the two documends,
Apdrx believes that one of them contains information properly designated as nonpublic
infortnation under Section 4.10(2)(2) of the Commission’s Rules of Practice, 16 CT.R.
5 4.10{&]{2}, and doscrves in camera protection.

Alfber business hours on Friday, December 21, 2001, respondent Schenng sent 2
facsimile to Andrx counsel identifying nineteen Andrx documents that “Schering may

offer as exhibils al the hearing™. By letter dated Degember 21, 2001, which was



delivered 1o Andrx counsel by mail on the afiemoon of December 26, respondent Upsher-
Smith identified twenty-one Andrx documents (many of which were duplicated on
Schering’s list) that Upsher-Smith had included ox its cxhibit list. Neither Schering’s nor
Upsher-Smiih’s letters indicated a deadline for Andrx 10 seek #n comerg irentmnent of the
Andrx matenals identified therein. Andrx has endeavored to review the documents
ldentified by respondents but due to the limnited time afforded by respondents” notices has
not been able to determine whether or not to request in camerg trealement for thoss
documents. Andrx accordmgly requests permission to supplement this application on or
betore Jarmary 3, 2002 1o address the Andrx documents identified 1o Aadrx by
respondents.

Andrx requests that the Court grant in camera status to the document designated
by Complaint Counsel as "CX 54" — also identified by Schering (with no sxhibit
number) — which bears the designation “ANDX-SF 0011587, That document contains
inforrnation thal would reveal Andrx’s sales forecasts, assumptions and projected
requirements for Andrx’s generic potassium chloride product, a product that has not vet
even been approved by FDA or brought to matkel. If this information were to become
public, it would cause significant competitive injury 1o Andrx.

“There is no gueshon that the confidential records of businegses involved in
Comupission praceedings should he protected insofar as possihle.™ H P, Hood & Sons,
e, 3R FT.CO 1184, 1186 (1961). In onder to qualify for such protection, an applicant
must “show that the information in the documents is ‘sufficiently secret’ and “sufficiently
malerial’ 1o its business thal disclosure would resull 1n serious competitive injury”. e re

E.l DuPoni de Nemouwrs & Company, 103 F.T.C, 533, 534 (1584} {quoting Hood, 58



F.T.C. at 1188). Within the context of this legal backdrop, “the courts have generally
attempted to protect confidential business information from unnecessary airing.” Hood,
58 F.T.C. at 1188,

The document in question contains details concerning Andrx’s financial
projections and product strategies for a product still in development, a product that is
specifleally intended to compete directly apainst products marketed by others, including
respondents. In the ordinary course of its business, Andrx carefully guards the
confidentiality of such mformation, cven within Andrx, This information is not already a
matter of public record. In this proceeding, Andrx has taken every possible legal measure
o keep the information confidential, and has never publicly disclosed it in any other
context.

Becanse the docnment at issue relates to a product Andrx is currently developing,
the information it contains is cortainly scnsitive and worthy of the utmost protection.
Tﬁat information is based entirely on Andrx's human and financial resources.
Competitors, including respondents themselves, could nof conie by this information —
Andrx’s expectations concerning its sales and its stratecgies — on their own. The
information could be invaluable to competitors and would give them an unfair advantage
agamst Andrx. For example, the public disclosure of this information could revesl to
competitors Andrx’s expected prices and pricing strategy before Andrx is in a position to
marked its product, alfording those competitors ammple time to pre-empt Andrx’s
marketing efforis.

The public interest would not be served by making these confidential documenis a

matter of public record.  The confidential information of Andrx, & non-party te this



proceeding, bears no direct relationghip 1o consumers or othcr members of the public at
large. The information, however, would he highty valuable to Andrx” competitois in the
marketplace and would, as a business matter, significantly prejudice Andrx” legitinate
commarcial interests, See n re Kaiver Ahmipum & Chemical Corporation, 103 F.T.C.
500 (1984) (holding (hat certain documents warranted in camera treatment; “public
uirderstanding of this proceeding does not depcend on access to these data submitted ™).
The confidential nature of this information will not decrease over the foreseeable
future. For at least as long as Andrx is delayed in introducing its generic potassium
chloﬁ-:ie product, its plans and projections for that produet will continue to be
commercially sensitive and confidential. The information contained in these documenis
would continue to provide competitors with an unfuir business advantage. Because
Andr: eannot now predict when it will be permitted to market its product, it respectfully

requests that indefinite in camera protection be granted to this document.

CONCLUSION

For the foregoing reasons, Andrx respectfully requests that this Court determine
that the document designated as “ANDRX-SP 1158 properly cantains notpublic
information under 16 C.F.R. § 4,30(a)(2) and iz cntitled to in camera protection pursuant
to 16 C.F.R. § 3.45. In additiem, in the event that the Commission intends to disclose in
camera Andrx information in a final decision, Andrx respectfully requests that the
Comnussion notify both Andrx counsel, Colin A. Underwood of Solemon, Zauderer,
Ellenhom, Frischer & Sharp, 45 Rockefeller Plaze, New York, New York, 10111,

ielephone: 212-956-3704), facsinile 212-956-4068, and Andrx in-house counse]l Herschel



L. Sparks, Ir., 4855 Orange Drive, Davie, Flonda 33314, telephone 954-585-1709,

facsimile 954-581-B750,

Dated: New York, New York
December 27, 201
Respectfully Submitted,

SOLOMON, ZAUDERER, ELLENHORN,
FRISCHER & SHARP

By: M’L/fj MM—/%
Cohin A. Underwood o
Michae! B. Smith

45 Rockeliller Plaza

New York, New York 10111

(212) 956-3700

Counsel for Non-Parly Andrx Corporation
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CERTIFICATE OF SERVICE

I, Peter M. Todaro, hereby certify that on December 27, 2001 1 caused the
furepoing Non-Party Andrx Corporation’s Application For fn Camera Protection Of
Certain Of Tis Confidential Materials to be served by hand delivery upon the following:

Karen Bokat, Esq.

Federal Trade Commission
&4 Pennsylvania Ave., N.W
Washington, D.C. 20580

Complaint Counsel

Taul F. Stone, Esq.
White & Case

601 Thirteenth St., N.W.
Suite 600 South
Washington, DC 20005

Counsel for Upsher-Smith Laboratories,
inc.

Daated: December 27, 2001

Diang E. Bieri, Esq.

Howrcy & Smnon

1299 Pennsylvania Ave., NLW.
Washington, DO 20004-24(12

Counsel for Schering-Plough Corp.
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