UNITED STATES OF AMERICA
BEFORE FEDERAIL TRADE COMMISSION

In the Matter of

SCHERING-PLOUGH CORPORATION,
& corporation,

UPSHER-SMITH LABORATORIES, INC .,
a corporation,

and
AMERICAN HOME PRODUCTS

CORPORATION,
a corporation

Docket No, 9297

COMPLAINT COUNSEL’S REPLY BRIEF IN SUPPORT OF THE
JOINT MOTION TO WITHDRAW RESPONDENT AMERICAN
HOME PRODUCTS CORTORATION FROM ADJUDICATION

On Getober 10, 2001, pursuant to Rule 3.25(c) of the Federal Trade Commission Rules of

Practice for Adjudicative Proceedings {“Commission’s Rules of Practice™), complaint counsel

and counsel for Respondent Amerjcan Home Products Corporation (“AHP™) moved that AHP be

wilhdrawn from adjudication for the purpose of considering an executed proposed consent

agreement. Rule 3.25(c) states:

Il the proposed consent agreemeni accompanying the motion has also been executed by
complaint connscl, including the appropriate Burean Director, the Seeretary shall issue
am order withdrawing from adjudication those portions of the matier that the
proposal would reselve and all proceedings before the Administrative Law Judge
shall be stayed with respect to such portions, pending a determination by the
Commission pursuant to pavagraph (f) of this section. 16 C.F.R. § 3.25(c} (2001).

{emphasis added)

Respondents Upsher-Smith Laboratorics, Inc. (“Upsher-Smith™ and Schering-Plough

Corporation (“Schering-Plough) have now filed an Opposition to the Joint Motion to Withdraw

Respondent American Home Products Corporation From Adjndication (“Opposition to Joint



Motion™), In that Opposition to Jeint Motion, Upsher-Smilk and Schering-Plough complain that
they have not scen the proposed consent agresment, asking that “Your Honor decline to stay
proccedmgs as to AHP antil Complaint Counsel and ALIP serve [Scherme-Flough and Upsher-
Stath] with a copy of the proposed consent order.” Oppoﬁﬁm at pagé 3. {emphasis added)

Under the Commission’s Rules of Practice, it is the Secretary of the Comimission, acting
for the Commission, and not the Administrative Law Judge, who withdraws a matter or porion
of a matter from adjudication. Pursvant to Rule 3.25(c), the Sccretary is reginired to withdraw a
malter or a portion of 2 matter from adjudication if “the proposed consent agreement
accompatying the motion has also been executed by complaint connsel, including the
approprialc Burcau Dircetor.™ Since the proposed consent agreement in this instance was
executed by complatat counscl, including the appropriate Burean Direcior, the Secretary is
required to withdraw thig matter with respect to AHP fom adjudication. i accordance with h{:s
obligations, on October 12, 2001, the Secretary withdrew this matter with respeet to AHP. from
adjudication. A copy of that order is attuched to this filing.

Since this matier has already been withdrawn from adjudication with respect to AHP by
the action of the Secretary, the Qpposition te the Jeint Motion 18 moot, and complaint cownsel
respectilly request that you lake no action with respect tn. the Opposition to the JToint Motion.

We notc that Schermg-Plough and Upsher-Smith attached o their Opposition to the Foint
Motien a draft order for Your Honor's signature, ordering complaint counscl or AHP to serve a
copy of the proposcd consent agreement on Schering-Plough and Upsher-Smith. . Such an order
i3 unsupported by the argﬁmenl presented by Schering-Plough and Upsher-Smith, is rendered

moot by the action of the Secretary withdrawing the matter from adjudication, and is



unnecessary, becanse, if the Commission does aceept the consent order for public commment,
Schering-Plough and Upsher-Smith will see the conseni agrecment at that time. T similar
circumstances, the Commmssion has denied an Intervenor’s request to see the proposed consent
agreement before the consent agreernent was accepted by til@ Commisston and placed on the

public record for public comment, See in re General Motors Corp., 95 F.T.C. 335 (1980),

Respectfully Submitted,

Bl A G e

Philip MEisenstat
Karen G. Bokat
Counsel Supporting the Complaint
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ORDER WITHDRAWING MATTER FROM ADJUDICATION
AS TO RESPONDENT AMERICAN HOME PRODUCTS CORPORATION -

This matter iz befora the Commission upon the joint motion filed by Complaint Counsed and Counsel
for Respondent Amercan Home Products Corporation that this matter bo withdrawn from adjudication
as to American Home Products Corporation — pursuant 1o Sections 3.25 {b) and {g) of fie
Commission Rules of Practice, 16 C.F.R. §§ 3.25(b).lc} (2001) -- for the purpose of considering a
proposed consent agreemeant executed by Complalint Counse! and Gounsel for American Home
Products Corporation.

IT IS5 ORDERED that the aforesakd motion to withdraw this mattor from adiudication 55 1o Respondent
American Home Products Corporation be, and it hereby Is, granted.

By the Cornmission.

Danald 5. Clark
Secretary

ISSUED: Celober 12, 2001



CERTIFICATE OF SERVICE

L Andrew 5. (insburg, hereby cerfify that on October 12, 2001, I caused a copy of
Complaint Counsel’s Request For Leave To Fils a Reply Bricf and Complaint Counsel’s Repiy
Bref In Support Of The Joint Motion to Withdraw Respondcent American Home Products
Corporation From Adjudication to be served upon the following persons by hand delivery or by
Federal Express and facsimile.

Hom. Dx. Michael Chappelt
Admimstrative Law Judee
Federal Trade Commission
Room 104

600 Permsylvania Avenne, NW.
Washington, D.C. 20580

Crffice of the Sccretary

Federal Tmde Commission
Room H-159

600 Permsylvama Avenue, N W,
Washington, D.C. 20580

Cathy Hoffman, Ezq.

Amold & Porter

355 Twetfih Street, N W,
Washittgion, D.C. 20004-1 206

Lauvra 5. Shores, Taqg.

Howtey Simon Armold & White
1249 Penpsylvania Avenue, N.W.
Washington, D.C. 20004-2402

Chnstopher M. Curran, Esq,
While & {ase LLP

601 13th Street, N.W.
Washmgton, D.C. 200305




