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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

and

American Home Products Corporation,
a corporation.

) N
)
In (he Matter of }
)
Schering-Plough Corporation, )
a corporation, ) Docket No. 9207
)
Upsher-Smith Laboratories, }
4. corporation, ¥
)
)
)
)
}
}

RESPONDENT AMERICAN HOME PRODUCTS CORPORATION’'S
RESPONSE T0 COMPLAINT COUNSEL’S MOTION TO COMPEL
RESPONDENT AMERICAN HOME PRODUCTS CORPORATION TO
PRODUCE DOCUMENTS AND TESTIMONY

In response to a document request that Amcerican Home Produets (“AHP™} served
on cnmpidaint coungel on June 1, 2001, complaint counsel took ncarly two months to
_ pmducc:a talal of 2 boxes and 1 file of docuntaints. Complaini counzel’s Muidion Lo
Compel AHP to Preduce Documents and Testimnny_ suggests that AHP has been
delinquent in taking jusi over four months to produce over 60 hoxes of documenis in
Tesponse to complaint counsel’s two document requests, issued on May 22 and August 3.
But AH¥ has heen producing documents to complaint counsel on a rolling basis since
June, d]'ld expects that it will fully complete its production in rcsponse to hoth document
requests before October 3, the date by which complaint counsel scck to compe! AHP to
compiete its production. Morcover, until the week before filing their mofion, when they

indicated their hope that AHP would comrplete ils document production by the end of



September, complaint coumsel never asked AHP to accelcratic its production or indicaled
that AHP's documeni production schednie was impeding complaimt counsel’s trial
preparation efforts. Complaint counsel’'s motion to compel the production of documents
is unfounded and toot. |

Complaint counscl’s motion to compel AHP to produce a custodian of records for
depogilion is similarly unfuuﬁdﬂd and unnecessary. Complaint counsel served the notice
of deposition on July 11. (See Exbibit C to Complainl Counscl’s Motion Lo Compel.)
The fﬂllqwing week, AHP's counsel sent complaint counsel a letier indicating that the
notice of deposition was at best premature and that counsel for AHP was willing to
discuss any concerns complaint counsel had about the scope of AHP s docnment search.
{See Exhibit 1 attached.) Complaint counsel did not respond io (hat letter for nearly two
months. Complaint covnsel finally contacted AHP on September 10 to discuss the
deposition notice, but indicated that they would not insist on scheduling the deposition
right away. ($ee Exhibit 2 attached.) Without confernng any further with AHP,
complaipt counsel ihen filed their motion to compel. Al oo time did AHP indicate that it
would not produce the custodian for deposition, Wile AHF believes that 2 custodian
deposition is 4 wasie of the parties” resources given the amouni of prelrial work that must
be acmr;np]ishﬁd in this fast-track case, AHP nevertheless will make a costodian available
[or depq.siticsn,

Any suggestion that AHP has obstructed the discovery pracess in this matter is
inﬂcrrrﬂﬂ:f.. Complaint counsel’s real objection to ALIP’s discovery behavior appears to be
only that AHP used “imprecfse” language when it wrote, in response to complaini

counsel’s mquiry whether AHP would complete its documeni production by Seplember



28, that AHP expected “that its document production will be substantially complete by
Scptembér 28” and that it would lel complaint counsel know prompily il thal expectation
changed. AHP expects that ils document produciton will be complele before October 3,
the date requested in complaint counsel’s motion. And AHP will make a custodian
avatlable for deposilion duning the week of October B,

FACTS

AHP’s Rolling Document Production

After having received numerous documents from AIIP during the Commission’s
pre-complamt investigation, after the litigation was filed complaint counscl served vet
another request for documems on AHP. (See Exhibit A to Complaint Counsel’s Motion
to Compcl.) The May 22, 2001 document requcsl was broad and cxtenstve, requiting
AHF to gearch and review the files not only of personmnel involved in its generic drug
business, but persormel throughout its brand pharmacentical business.

Inresponse to the document request, counsel for AHP (1) reviewed dozens of
organizational charts to determine which AITP business units and job functions would be
tikely to have responsive documents; (2} interviewed scores of AHP employees to
determine whether particular persons possesscd responsive documents or knew of others
willziin (he company who did; and {3) coordinated file searches at several different AHP
locations in four states, where responsive documents were expected to be located.” (See

Exhibit 2 attached)

I After the file scarches, counsel for AHP were responsible for reviewing cach page of
every docnmcnt that had been rohricved, to delermine whether the document was
msponsivc and whether any documcent or portion of a document should be wilhheld
hecausc 1t was profected by apphcable pnvileges. Responsive, non-privileged documents
Fooinote continued on next page



Om June 26, AHP began its rolling production of documents in response to
complaint counsel’s request. Its June 26 production consisted of two boxes of
organizational charts, which werc provided carly fo complaint counsel to enabls
complaint counsel to detﬂrmine. if there were particular areas of the company that they
believed needed 10 be scarched. On July 19, AHP provided complaint counscl with a list
of individuals it planned to search for responsive documents, noting that the list might
need to be altered based on ongoing client interviews — a cavest also tnade by complaint
counsel when ikey produced their own search lisi. (See Cxlbit 3 attached.) AHP's
search Jigt contaimed 79 employess from AHP's corporate headdguariers in Madison, New
Tersey, E;SI Lederie in St. David’s, Pennsylvaniz and Pearl River, New York; Wyeth
Avyerst I__,.ahoratmies in 5t. David’s, and A IL Robins in Richmond, Virginia. After
providing the initiz! search list, counse! continued to conduct employes interviews, and
ulizmalely delermined thal a {otal of 87 employees would be searched.

,t':nﬂer AHP’s wnitial docmment production on June 26, AHP's document
preduction continned on a rolling basis. AHP prodoced documents to complaint counsel
on July 3 (1 box), July 24 {1{} boxes), August 1 (6 boxes), August 7 (G boxes), August 13
{2 boxes), August 14 (1 box), Augnsi 17 {2 boxes), Aupust 22 (3 boxes), Seplember 5 (4
boxes), and Scptember 25 (33 boxes). (See Exhibit 2.}

©n Angust 3, in the midst of responding to complaint counsel’s first document
request, AHP received another document request from complaint counsel, relating to

AHP’s efxil from the oral generic drug business. (See Exhibit B to Compiaint Counsel’s

Fuumutx,; continucd from previous page
then had to be properly labeled pursuant to the protective order governing Lhis matter and
copicd for production to complaint counsel and the ather respondents. (See Exhibit 2}



Motion to Compel,) That topic had not been coverad in complaint counsel’s sarlier
document request, and once again, AHP had {o underiake the process of reviewing
organization charls, interviewing employees, anid condecting file searches, {See Hxhibit
2.) |

{n September 10, counscl for AHFP spoke with complaint counsel abont AHPs
docoment production. Complaint counsel expressed concert that AHP™s document
production was not complete and cxpresscd their hope that AHP wounld complete ils
production by the cnd of Scptember. Complaint counsct noted that Upsher was nearing
the complelion of its documenl production. AHP's counsel indicated that AHP would
continue to produce documents on a rolling basis. (See Exhibit 2.) On Scptember 13,
complaipt counsel wrote a letter asking AHP to state by Sﬂptemh;%r 1 4 whether AHP
would complele its document production by September 28. {See Exhibit 4 attached.)
AHP responded by Seplember 14, indicaling that it expected to substantially complete its
production hy Seplember 28 and stating that it would advise complaint counsel promptly
if that cxpeelation changed. (See Exhibit D to Complaint Counsel’s Motion to Compel.)
The next business day, complaint coungel filed iheir molion to compel.

At no time during this proccss did complainl counsel ever suggest that AHPs
search lisl was deficient, ot that additional emplovees or units of the company needed fo
be searched. Similarly, at no time during this process did compizint counsel ask AHP to
auﬂeleraie tts production or to produce files of particular people on an expedited basis so
that complamt counsel could review those files to take a deposition. 1t was not ontil
September 10 that compiaint cornsel exprressed to AHP their hope th:.ﬂ AHP s production

would bé complete by the end of September. Lven then, complaint counsel never



indicated thut their (rial preparation work was being impeded by AHP's rolling document
production. (See Exhibit 2.)
Notice of Deposition of Records Custodian

On July 11, cosmplainl (:J.Uun:it:] served om counsel for AHP a notice of deposition
for & custodian of records. (See Exluhit { to Complaint Counsel’s Motion to Compel.)
The notiee of deposition specified three lopies aboul which the deponent was requested to
testify: the process for idenlifying files responsive to comyplaint counsel’s document
request, description of procedures for withhelding privileged documents, and a
descr'rpti-;m of AHP’s dacument retention policies since 1995, At the same time complaint
counsel served this notice on AIIP, it served similar notices of cuslodian depositions on
Schering-Plough and Upsher—ﬂmith, {dee HExhibit 5 attached.)

The next day, on uly 12, counsel for AHP told complaint coumsel during a
conversation about discovery that AHP belicved the custodian deposition was
unnecess;ury but at best that it would be premature. {Sce Exhibit 2.) The next week, on
Tuly 19, ;M—IF’E counse] wrote a letter reiterating that view and indicating that coomscl for
AHP Wﬂﬁld be willing to answer questions shout AHP?s document search. {See Exhibit
1.} Counsel for Upsher-Smith and Schering wrote similar letters to complaint counsel.
{Scc Exlnbits 6 and 7 attached.) ALLP’s counsel never received a response fo its letter. In
contrast, compiamt counsel did respond to Upsher-Smith’s written objections to the
dcpﬂsiﬁén, indicaling that cotoplaint coumse! in fact wished to pursuc the deposition of
Upsher’s custodtan. {See Exhibit 8 attached.} Given that complaint counscl did not

respond 1o AHPs letter, while they did respond to Upsher’s letter, counsel for AHP



reasanah:ly azsumed that complaint eounsel did not, at least at that time, wish to schedule
the depaosition for AHP’s custodian.

Mearly two months went by before complaint counss] finally responded to AHP’s
letter about the custodian deposition. On September 10, complaint counsel asked AHP's
counsel about the deposition. AIIP’s counsel invited complaint counsel to ask whatever
.questiom:; they had about the scope of AHP’s search. Complaint coumsel did not ask any
questions, and indicated that they would hold off scheduling the depesition for the time
being, p-:;nding the produchion of more documents. {Sce Exhnbit 2.) The next time the
issue was raised was on September 17, when complaint counsel filed its motion to
compl,

ARGUMENT

The facts aboul AHP’s document production and the histery of communications
betwcen the partics aboul the ceslodian deposilion - most of which were conspicuously
absent ﬁﬁm complaint counsel’s motiom — demonstrale that ABP has not obstructed
ﬂiSCD?ﬁl?’ or frial preparation. Complaint counsel’s argument that the speed of AHP's
pmducti;an has compromised complaint counsel’s ability to take depositions and prepare
for trizl is not supported by the facts:

— Complam counsel have not identified for the Courl a single deposiiton the

. fiming of which has been delayed becanse of AI{P’s olling document
production.

B Complaint connsel ncver told counsel for AHP that they wished to depose
- AHP employees bul could not because of AHP’s rolhing document production.

B Complaint counscl never asked AHP to expedite the production of a particular
i employee’s files so that complaint counsel could depose that person.



B Complaint counsel noliced depositions of other respondents” employees
before recelving afl docurnents from the files of those employees. (Sec Exhibit

2)

Ini the face of these facts, complamt counscl will be hard-pressed to identify for
the Court a single way in which AHP’s rollimg document production has hindered
complaint counsel’s ability to prepare [or toal. And indeed, complaint counsel have
failed to do so lo date. In any cvent, AHP will complete its production belore October 3,
the date reqrested in complaint counscl’s motion, and will make a enstodian of records
available for deposition during the week of October 8. Thus, complaint counscl’s motion
—which was enfounded and unnceessary to begin with — 1s mool.

For the foregoing reasons, AHP respectfully requests that complaint counsel’s

motien to compe) be denied.

Respecifully submilled,

Ak a Cecf’t

Eiliot Feinberg ' Michael N. Sohn
AMERTCAN HOME PRODUCTS Donna E. Patterson
CORPCRATION Cathy A. Hoffman

Five Girglda Farms Anika Sanders Cooper
Madison, N.J. 07940 ARNOLD & PORTER
{973) 660-5000 555 Twelfih Street, N.W.

Washington, D.C. 2004

(202) 542-5000

Attorneys for American Home Products
Corporahon

Dated: Scptember 27, 2001



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

Iy the M::;tter of

Schering-Plough Corporation,

a corporalion, Docket No, 9297

Lpsher-Smith Laberatories,

a corporaitomn,
and

American Home Producls Corporation,
a'corporation.

CERTIFICATE OF SERVICE

I, Amka Banders Cooper, hereby certify that on September 27, 2001, 1 causcd & truc and
corrcet copy of the American Home Products Corporation’s Response to Complaint
Counsel s Motion to Compel Respondent American Ifome Products to Produce
Documents and Teséimony to be served upon the following persons by electronic mail
and by hand delivery:

Hon. D. Michael Chappell
Administrative Law Judgs

Federal Trade Commission

Room 104

600 Pennsylvama Ave,, N.W,
Washingion, Dn.C. 20580 (2 copics)

Office of the Scerctary

Foderal Trade Commanission

Room H-15%

600 Pennsylvania Ave., N.W.

Washington, D.C. 20580 (Original and 1 copy)

Richard A. Femnstein

Assistanl Darector, Bureau of Competition
Federal Trade Commission

Room 3114

601 Pennsylvania Ave., N.W.
Washingion, D.C. 20580

Karen (3. Bokal



Federal Trade Commission
601 Pennaylvania Ave,, NW,
Room 3115

‘Washington, 1.C. 20580
Fax (202) 326-3324

Robert Paul

Christopher Curran

White & Case LLP

61 Thirfecrth Street, N.W.
Washington, 1.C. 20005
Fax (202} 639-9355

Laura 8. Shores

Howrey Simon Ameld & White LLP
1299 Punnsylvania Ave., NNW.
Washington, 10.C. 20004

Fax (202} 383-6610

Anika Siﬂcr& Cooper

Amold & Porter
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ARNOLD & PORTER it SeodorsGonpen

Anika_ Coopenidapoitercorm

202,942 5632
202942 £993 Fax

550 Tweifth Stroet, MW
YWashington, DC 20004. 1208

July 1%, 2001

VIA FACSIMILE AND HAND DELIVERY

Andrew 5. Ginsburg, Esg.
Federal Trade Commission
Burcan aof Competition

601 Penngylvania Avenue, N W,
Washington, D.C. 20580

Ke:  In the Maller of Schening-Plough Com., el al., Dacket No. 9297

Deur Mr. Gmshury:

[ am wriing to [urther explain Ammencan Home Products Corpotation’s (CAHDP™)
objections to Complaint Counsel’s notice of arule 3.33(c) deposition for AHP, Exhilyt A
io the deposition notice states that Coanplaint Counscl wishes to depose an AHP
employeg about {a) the steps and (wocedures used fo rdentify and collecl documenls
responsive 0 Complaint Counsel’s First Request for Production of Documents and
Things; (b) the steps and procedures used o identify privileged materials withheld from
ALIPs production to Complaint Counsel; and (o) ALIPTs document destraction and
reteniion policics. As I stated on July 12th dunng a conference call with Yaa Apori,
Steve Vieux und Philip Eisenstadl, AHP beligves theu a custodian deposition is wholly
unnecessary and, in any event, premature at this stage of AHP s production of documents
to Complaint Counsel.

There are many reasons why AHP does not view a custodian deposition such as
the one you proposed as necessary or justified. First, Complaint Counscl seived a very
extonsive document request on AHP just a short while ago.  As we havea told Complaimt
Counsel, we have been and still are in the process of dentifying and collecting
documents responsive to that broad request. No person at AHP could testify as to the
“procedures used” in dentifying and collecting thase dociments because thal process 18

still very much ongoing.

second, ARP has already agreed w provide Complamt Counsel with a
preliminary hst of those individualz whose files will be searched for responsive
documents and to supplement that list as addional names arc added. 'With this
agreement 1o place, there is ahsolutely no justification for Complaimt Counsel to have any
concerns about 4 fack of intortuation as to where AP intends o search for Tesponsive
documents. If Complaint Counsel has any concems aboul the scope of AHPs scarch
aficr recelvimg the first preliminary scarch list and reviewing the AHP organizational

LI SPp ERFTIC RN Rl wr— o oo Ao . o '] - 1 . v - ‘- - -



ARNOLD & PORTER

Andrew 5. Ginshurg, Hsq.
July 19, 2001
Page 2

charts that were produced one weck apo, it scems to me that the best course of action
would be Lo sel up a call with us to discuss those concemns. 1f the patties then find Lhal
they cannot reach accord, the nexd step would be for Complaint Counscl 1o file a motion
to compe! a breader search.

‘Third, arty questioning by Complamt Counsel info the gtounds or process for
withholding privileged documents rom the production would be objectionablc under the
allommey-chent and/or alomey work-product priviieges., Complainl Counsel 1s entitled 1o,
an¢ will receive, a privilege log from AHP identifying documents that have been
wilhheld and the grounds for withbolding them.  Any disputes ansmmg from entries on
that privilege log can be dealt with when and if they occur by discusstons berween the
parties and, if neccssary, a molion to compel. A deposition that secks ta probe into those
1SSUEE NOW 15 TINPTroper.

T'ourth, any questioning at a deposition regarding AL s decument retention and
destructinn policies ticeessarily would he duplicative of Complaint {Counsel’s doctment
request No. 19, AlIP has atready agreed to produce any non-privileged documents
responstve to that roguest.

Please let me know 1 you have any guestions regarding the scope of AHPs
objection to this deposition. We hope that you will agree that an AHP custadian
depaosition is unwarranted.

Sincerely,
. M 4 Cef

Anika Sanders Cooper

ce: Karen Bokat, Tsg.
Chistopher Curran, Hsq.
I .aura Shores, Fsg.
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matier of

Schermg-Pleugh Corporation,

a corporation, Dacket No. 9297

Upsher-Smith Laboratories,
' & corporation,

and

American Home Products Corporation,
i corperation.

il e L P N e

DECLARATION OF ANIKA SANDERS COOPER IN SUPPORT OF
RESPONDENT AMERICAN HOME PRODLUCTS CORTORATION'S
RESPONSE TO COMPLAINT €OUNSEL’S MOTION TO COMPEL
RESPONDENT AMERICAN HOME PRODUCTS CORFORATION 10
PRODUCE DOCIMENTS AND TESTIMONY
I, Amka Sanders Cooper, doclore as follows:

1. I am an associate at Amold & Porter, counscl 10 American Home Products
Corporation {“AHI*) in this matfer.

2. On July 12, 2001, | spoke with Philip Eisenstat, Yaa Aport and Sleve Vieux. I
mdicated that complaint counscl’s recent notice ol deposilion for g custodizn of
records was prematurc given the extensivencss of complaint counsel’s document
request and the fact that AITP’s rolling dociment production was ongoing.

3. On Scplember 10, 2001, i spoke with complaint coanscl Yax Apori reganling
various discovery issues. Ms. Apori asked whal the status of scheduling a

deposition for an AHP custodian of records was. ¥ responded that ATIF had



ohjected to the notice of deposition menths ago and had rcecived no response
ﬁ'ﬁm complaint counsel or mdication that complaint counsel intended to pursuc
the deposition. Ttold Ms. Aperi that we belicved it made mere sense for
complaint counsel to rai .l;e gpecitic concermns or questions sbout AHP’s docmment
produciion with counsel for AITP rather than go forward with a custedian
deposition. 1also indicated that AHP’s rolling produciton would comtinue with a
submission of documents that weck, Ms. Aimﬁ agreed to “table” the scheduling
of a custodian deposilion pending the receipt of more documents from AHP
during the weck of Seplember 10. 1 again indicated my willingness to discuss any
specific concerns aboul perceived deficiencies in AHP’s document production,
During the Septembcr 10" call, Ms. Apori stated for the first time that complaint
counset wanted AHP to compleie its dnﬁument production by the end of
September. She noted that Upsher-Smitlt's document produciion was near
L,‘:Dmplete. | indicated that AHP would continwe with its rolling document
prodluclion.

On Seplember 17, 2001, | spoke with Ms. Apori and Steve Vieux of complaini
counsel. Ms. Aporiindicated that complaint counsel had filed a motion lo compel
a custodian deposition and the completion of AHP’s document production by a
date certain, She said that complaint counscl was concomed abont whether it was
J%ﬂuing to get all the documents it needed. ds. Apori did not provide specific
goncemns regarding perceived deficiencies in AHP’s production.

AHP’s rolling production of documents has consisted of the following schedule:



Two boxes of dociunents were subtilted on June 26, 2001 conlaining
organizaticnai charts for relevant AHP divisions. One box of documents was
produced on July 3. Tc:r_1 boxes of documents were produced on July 24. Six
boxes of documents were produced on August 1. Six boxes of documents were
produced on August 7. Two boxes of documents were produced on August 13.
Oinc box of documents was produced on Angust 14, Two boxes of documents
were produced en August 17, Three boxes of documents were produced on
August 22, Four hoxes of docurmenls wers produced on September 5. Thirty-
three boxes of documents werg produced on September 25

J&;I-[F-"s process for responding to complaml counsel’s dociment requests includes
several steps. First, connsel for AHF reviowed dozens of organizational charts to
{etermine which AULP business units and job functions would be likely to have
I':Espni'lﬂi‘vﬂ documents. Second, counsel for AP arerviewed scores of AHP
émp]nyacs to deternine whether particular persons possessed responsive
{iumnnents or knew of others within the company who did. Third, coumsel for
AHP coordmated file ssarches al several differenit AHP locations ir Si. David’s
Pennsylvania; Pearl River, New York; Madison, New Jersey; and Richmond,
Virginia, Fourth, after the file searches, counsel for AHP were responsible for
reviewing each page of every document that had heen retrieved, to determine
whether ihe document was respensive ind whether any document ot pottion of a
gocument should be withheld because i was protected by applicable privileges.
Fiﬁ:h, responsive, non-privileged documents were labeled pursuant to the

protective order governing this matter and copied for production to complaint



10.

conmsel and the other respondents. AHP’s Hinal search list includes 87 AHP
employees.

A;IIP served a request fo_r documents on complaint counsel on Tune 1, 2001,
Corplamt counse! produced 2 boxes of documents lo ARP on July 27, 2001 and
vne smalf filke of documents on Augusi 2, 2001, Complaint counscl has not
produced any other documcnits to date.

Cﬂmplaint counsel noticed depositions of other respondents’ employees before
r(;:t:ﬂiving all documenis from the [les ol lhose eroployecs. For example,
cpmplaint counsel served the notice of depositton [or Paul Kralovee of Upsher
Smith on August 20, 2001. Counsel for Upsher-Smith produced documents that
appeur to have been sent or received by Mr. Kralovec on August 31, 2007, Mr.
Kralﬁvec’s deposition was held on Septemnber 7, 2001,

Attached to my declaration are froc and correct copics of correspondence o and

from complaini counzcl.

T declare under penally of pegury that the foregoing is irae and correct to the best

of my knowledge.

Ande (Ogpy

Egecnted Sepiember 27, 2001
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FEDERRELTRABECOMNASSION

WASHIMGTION, 1.0 20580

Bureen of Cwmpetibian

July 19, 2001

Via 1.8, Mail and electronic mail

Anika Sanders Cooper, Lsy.
Arnold & Porter

555 Tweltth Street, NW
Washington, D.C. 20004-1204

Re: TFederal Trade Commission v. Schenmg-Plough Corporalion, ef al.
Docket No, 9297

Drear Ms. Cooper:
Enclosed is complaint counsel’s preliminary search 1ist as promised at last Thursday’s

conference call. Complaint connsel reserves the right to supplement this list as needed. If you
have any questions or concerns, do ol hesitate to call me at (202) 326-2306. 1 lock forward to

reviewing AHPs search list.
Smeerely,

Steve Vieux
Counse] Supporting the Complaint

Enclosurs



10.

11.

12,

13,

14,

Complaint Counsel’s Preliminary Search List

Bradley Albert: Mr. Alberl is an allorney in the Bureau of Competition, Division of
Health Care Services and Produets, assigned 1o this matter.

Palnoia Allen: Ms. Allen is an investigator in the Burcan o Compelition, Division
of Health Care Services and Products, assigned to this matter.

Yaa Apori: Ms. Apon is an attormey in the Boreau of Competition, Division ol Health
Care Services and Products, assigned to this matier,

Karen Bokat: Mr. Bokal is the lgad attorney in the Bureau of Compeiition, Phvision of
Health Care Scrvices and Products, assigned to this maiter.

Pinllip Eisenstat: Mr. Fisenstat is an allomey in the Bureau of Competition, Division of
Health Care Services and Products, assigned to this matter.

Andrew Gsburg: Mr, Ginsburg is an attomey in the Bureau of Competilion, Division of
Health Carc Services anil Products, assigned to this matter.

Leslic Farber: Mr, Farberis the Acting Deputy Assistant Director of the Antitrust T1
Divigion of the Burcan of Economics that worked on this matter.

Richard Femstein: Mr, Feinstein was the Assistant Dircctor of the Burean of
Competition, Division of Health Care Services and Products, at the time of AHs first
set of document requests and worked on 1his matter.

Rachel Hertzman: Ms. Herfzaran is a paralegal in the Bureau of Competition, Division of
Health Care Services and Products, assigned to ilns matter,

Eli.Zliht:ﬂl Hilder: Ms. Hilder is an attemey in the Burcau of Compelition, Division of
Health Carc Services and Produets, assigned to this matter.

Michael Kades: Mr. Kades is an allomcy in the Bureau of Competition, Division of
Health Care Services and Products, assigned to this matter.

Robert Kncupper: Mr. Kneupper is an economist in the Bureau of Ceonomics assigned to
this mattcr.

Robin Moore: Ms. Moorc is an attorney i the Burean of Competition, Division of
Heallh Care Services and Products, assigned to this maiter.

David Pender: Mr. Pender is the Beputy Assistant Dircetor of the Bureau of Compelition,
Divig_inn ol Healih Care Services and Products, and worked on this matter.

Joel $chrag: Mr. Schrag is an econonnst in the Bureau of Economics assigned o this
matter.



16.

Seth Silher: Mr. Silber is an attomey in fhe Burcaun of Competition, Division of Health Care
Survi-;::es and Products, aszignad to this matter.

Steve Vieux: Mr. Vieux is an atlomey in the Burcam of Competition, Division of Health
Care Services and Products, assigned to this mattor.
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UNITLL $TATES OF AMERICA
FEDERAI. TRADE COMDMISSION
WASLINGTION, TC. 20580

#aren Dokzt
Afariry

Mhzezl Ll
(HIZ) Z26-00 2

sepiember 12, 2001

Anika Sanders Cooper, Tsq.
Armold & Porter

555 Twellth Strect, NJW.
Washington, D.C. 20004-1246

Via electronic mail and Federal Express

Re:  schering-Plough Corp., Upsher-Smith Laboratories, Inc., American Home
Products Corporation, Dockel No. 9267

Decar Ms. Cooper:

| am very concerned about the tardingss of ANIP*s document production, which 1s long
overdue, Becanse AHP'S dilatory discovery response has seriously impeded onr ability to
prepare for thial, [request that von et e know by this Friday, September 14, whether you will
complele yoir decumnent prodection no later than Friday, Seplember 25,

Sincorcly -
Repn b Behek
Karen (. Bokat
Complaint Covmisel
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

Tin the Marter of

SCTIERIMNG-PFLOLGH CLRFORATION, Docken Mo, 9247

A O AL,

UPEHER-SMITH [ABORATORIES 1IMNC_

A coEporivm,

it

AMERICAN HOME PRODUCTS CORPORATION,

AL COTRITAE e

NOTICE OF DETOSI'TTON

PLEASE TAKE NOTICE, that pursuant to Rule 3.33(c) of the Federal Trade Commission’s
Rules of Practice for Adjudicative Proceedings, complaint connsel will take the deposition of
respondent Schering-Plough Corporation as represented by one or more designated officers,
directors, or other employees most knowledgeable regarding the matters sct forth in Exhibit A to
this notice. This deposition will be conducted before some person authorized by law to
administer gaths, and will continuc from day to day untt] completed. The testimony will be
recorded by:stenographic means, The deposition will be taken af the offices of the Federal Trade
Commrission, (01 Pennsylvania Avcouc, N.W., beginning on July 27, 2001 at 9:00 AM.

Respecifully Submitted,

Andrew 8, Ginsburg
Complaint Counsel

Dated: July 11, 2001



EXHIBIT A

TOPICS OF INQUIRY

Identification of all steps and procedurss taken by Schering-Plough Corporation to locate
the docnments and information responsive to complaint counsel’s First Request for the
Production of Documents and Things. This includes, but is not himited to, idamification
of: {a) the physical locations searched for responsive documents and infonration,
including, but not limited to, the offices, files, desks, and computers, in which responsive
documents were contained; {b) the types of documents searched for responsive
information, including, but not Limited o, alf originals and non-identical copies of drafts
of all witten, pnnted, recorded, photographic or graphic matter of every kind and
description as well as ali docnments constituiing, referming, or relating to electronic mail;
and, (¢) the instructions given Lo employess whose files were to be searched for
responsive documents and information as wefl as to persons who actualty conducted the
search.

Description of procednrs nsed to identify wiich materials wete withheld from Schoring-
Plough Cerporation’s response to complaint counsel’s First Request for the Production of
Documenis and Things on the basis of pnviloge.

Identilication of all steps and procedurcs taken by Schenng-Plough Corporation to locate
the documents and informalzon responsive lo complaint counsel’s sibpoena duces tecum,
daled Movember 5, 1999, This includes, bt is not linited to, wdemtification of: (a) the
physical locations searched for responsive documents and information, including, but nol
limited to, the offices, filcs, desks, and computers, in which responsive documents were
contained; (b) the types of documents searched for responsive information, inclading, but
nol limited to, ail originals and non-identical copies of drafis of ali written, printed,
recogdod, photographic or graphic matler of every kind and description as well as all
documents constituting, referring, or relating to elecironic mail; and, (¢) the instmctions
given to employees whoese files were to be searched for responsive decuments and
information as well as to persons who actually conducted the scarch.

Descriplion of procedure used to identify which materials were withheld from Schering-
Plough Corporation’s response to complaimd counsel’s subpoena dices tecum, daled
November 3, 1999, on the basis of privilege.

From January 1, 1995 to prescnt, identification and descripfion of the document
destruction and retention policies of Schering-Plough Corporation.



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

Ire the: it er o

SCHEREMF-PLOUGCL CORPORATION, Twcdeet Mo, 92407

o commnalion,

TUPSRER-S3WITH LABCRATORIES, LNC.,

8 cHpombon,

AMERICAN TTOME FRODUC IS CORPORA TN,

& corporation,

NOTICE OF DEPOSTTION

PLEASE TAKE NGTICE, that pursuant to Rule 3.33(¢) of the Federal ‘I rade Commission’s
Rules of Practice for Adjudicative Proceedings, complaint counsel will take the deposiiion of
responrdent Upsher-Smith Lahoratories, Inc., as represented by one or more designated officers,
directors, or other employees most knowledgeable regarding the matters set forth in Exhibit A to
this notice. This deposition will be conducled before some person authorized by law to
administer oaths, and will conlinue from day to day until completed. The lestimony will be
recorded by stenographic means. The deposition will be laken at the offices of the Federal Trade
Commission, 601 Pennsylvania Avenue, N.W., beginning on July 23, 2001 at 9:00 AM.

Respecttully Submitted,

Andrew 8. Ginsburg
Complaint Counset

Dated: July 11, 2001



EXHIBIT A

TOPICS OF INQUIRY

Identification of all stcps and procedures taken by Upsher-Smith Laboratorics, Tnc., to
locate the documents and information responsive to complaint counsel’s First Request for
the Production of Documenis and Things. This includcs, but is not limiled io,
identification of: () the physical locations scarched for responsive documents and
infonmation, including, but not lim:led to, the offices, files, desks, and computers, in
which responsive documents were contained; (b} the types of documents searched for
regponsive information, including, but not limited to, all ongimals and non-identical
copigs of drafts of all written, prinied, recorded, photographic or graphic matter of cvery
kind and description as well as all documents constituting, referring, or relaiing to
electtome matl; and, (c) the instructions given to employees whose files were to be
searched for responsive documents and information as well as to persons who actually
condpcted the search.

Description of procedire used to identify which maierials were withheld from Uipsher-
Smith Laboralenies, Inc.’s response to complaint counsel’s First Request for the
Production of Documents and Things on the basis of privilege.

From January 1, 1995 to prosent, identification and description of the documeny
destruction and retemlion policies of Upsher-Smith Laboratoties, Inc,
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VIA FACSIMILE
Andrew §. Fiinshurp, Fzg.
Federal Trade Comrminsion
Burgaw of Competition

601 Fomsylvania Avenue, MW,
Waghington, D.C, 20580

Re: Schering-Plowgh Corp., Upsher-Smith Laboratortes, Fne.,
American Heane Products Corporation, Docket No. 9297

Dear Mr. Ginsburg;

1 am writing to explzin Upaher-Sinith Laboratories, Ing."s (“Upsher-Smith™) abjections to
. Complaint Counsel's notice of 2 Rufe 3.33(c) deposition for Upsher-Smitk  Upgher-Smith
bidicves that 2 custodizn deposition iz nnneccssary at this stage of its production.

Upsher-Smith i5 sl in the provess of searching for and identifying respomsive dosumente
to Compluint Counsel’s extensive document requess that was recently served on Upsher-Smith.
Upshar-Smith haa atready provided Complaint Counsel with an inftial production of documents.
Furlhenmore, Complaint Counsel has orally egreed to begin inspecting Lpsher-Smith’s documents
in Minncapolis on August §d, 2001, If Complaint Counssl has any concerns about the scope of
Upshor-Smith's starch after raviewing Upsher-Smith's inftiel production and their mspection of
Upsher-Smith documendd, then the logical course of action would be to arange 3 meeting in
person and ciscuss ARy issues regarding tha scope of Upsher-Smith’s search and production at
that time. If the partias then find that they cannot reech an agrsement on any open issuet, then
the nex1 step would be for Complaint Counsel to fila a motion to compel requesting a broader
search

With regards to areas of questioning for Complaint Coumsels requested deposition, any

guestioning by Complaint Counsel relating to Upsher-Smith witkholding pnvileged documents
fiom 15 production would he objectionable under the atlormey=client and/or atormey work-
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product privileges. A deposition that secks to probe into issupg relating to privilege is improper,
Coraplalit Coonssl iz enttled 10 md will recelve 2 privilape log and only after Upsher-Smith
praduges 8 log will ixsues as to privilegs hs ripe.,

Lastly, any inquiry imo Upsher-Smith's document retention and destruction policics is
duplicative of Complaint Counsel’s document request Mo. 2% Upsher-Smith has alrcedy agreed
to produce any existing, non-prvileged doouments responstve 1o that Tequest,

Please let me know if you have any questions. We bope that you will agree thar an
Upsier-Smith custodian deposition is both unnecessary and unwarranted.

Sincercly,
Doy Hadik-
Rapeev K. Malik

¢t. Cathy Hoffinan, Esq.
Leaura 8. Shores, Esq.
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V1A FALS

Andrew §. Ginsburg, sty

Federal Trade Commission

Bumau of Competinm - -
£0] Peaneylvania Avenue, NW.

Washingtoa, DL.C. 20580

P Inthe Marer of Scherd Mo, 3297

Dear Mr. (insburg:

1 write wgerding complainr counse] s notice of a rule 3 3He) déposition for Schering-
Plough Corporanen {"Schering ™). Fahibit & o tha dapositen notice indicarss thar complaint
counsel infends 1 depora Schering's represeniative sbour, (1) the seeps and procedures used (o
[oeare docwrments respomsive ko eomplrint counset's First Request for Prodacron of Documents
CFirs Reyuest™); (2) the procediures used w idendfy materials withheld fiam Scheing’s
prddnciion in responsc to that request on the grounds of privilege; (3) the steps and proccdures
used to Iocare docyments respensive [0 the Comemizsion's subposaa duces farum dated
Movember 5, 1969; [5) the procedures used o idemify marenals withheld from documents
responsive s that subpoena on the groonds of pAvilege; and {3) Schering's docirmen? destucion
apg retention policies.

A depasifion such as (he one you PIoposs Seems 1o s i he indppropaate for the
following masons. First, Schering has nol complesed g search for and producrion of documents
responsive tn the Frgr Requeer. Questioning 3 Schering represencative about the ~proceduss
asad 1o [ocals doeumenes™ before 1he documenr prodocrion has been complered would therefore

e premature a1 best.

Second, snd mewe fundimenrally, the depotition notee is at odds with the spidt in which
the parties have been working on docament production issues. As you know, Schering and
complaint eoussel have Tern mecting 1o nogotiate i3snes refared (o the seope of the Fasl Request.
As T undersiand it, these mectings bave been conducied profeasionally mnd amicably. Axy
cancems about the scope of Schering's search should, it seems 12 us, be raised in the course of
tinge meetings. To my mowledge. na dispies have arisen between the paties in the coarse af
those neponiarions; and to he extent hat any dayalep, iI sesms (o ue thar the proper way 10
restlve them would be By way of 2 monon o campel.
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Third, complaini counsc} sccks restimony ebour Schering’s production of documents
dexing the mnvestgarory siage of this proceeding, We are now in Pan I hiigation, and complaint
coungef has isned document requests that Livpely duplicate, or #xpand upon, the Commission's
rayuests during the investizatety phiase. Schermg will therefore be prquired 0 re-search s flag
for réapensive documenys o comply with the First Request. 'We fail to see whar purpose would
be sarved by quesponing a Schering representative sbouf its earlier searches, when its current
scarch will require it s daplicate and, in smne cases, expand vpon its carlier efforts,

Faally, wa belisve that questions 1o Schexing ar & deposition aboar the grounds for
withholding maresials on privifegs groupds would be improper usder any circumstances.
Schédpg identified the reasons for withholding soch materials from previous pradoctions on i
Frivilege fog, and will sopply 5 similar log with spect 1o the ongoing production. We belisve
that i3 descriptions of the withheld maserials are, and will be, adequare 10 enzble complaing
eamneel 10 assess the applicability of the privilege. If complaint counse] believas thar any
particubir eniries on Schering’s log are inadequata in tos mgard, we a2 apen 1o drscugsing hem.
Carespons abovt the reazans for withhalding docnmens a1 3 deposinon, however. 1iely woald be
subjeit o ohjections based on the agomey-clicet and wodc-product peivilepes.

In shor, we believe tharthe deposidon comyplaint counse) seeks is inapproprise wndey the
cirymeiances. We remain bopeful that the paries wil eonTmue 15 work together in an effort 1o
avoid upnecessary disputes on jssues relaed w the producton of docamenss.

Sincercly,

2 )
Cean ol .
A fﬁ..-——._.’ <

Laprg S. Shores
ec: Kapen Bokat, Esq.

Chnstopher M, Covran, Esqg.
Cariy Hpffinan, Esg.
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LMITED STATES OF ArdER A

FEDERAL TRADE COMMISSION
WAZHMGTON, D, 2040

PiriEp M. Disental

Drirset Drinf
(202) 326-2103

Rajeov K. Meldk, Bsq.

White & Cage

601 Thirteenih Strect, N.W,
Suite 00 Seuth

Washington, D.C. 20005-3807

Re:  Schering-Plongh Corporation, Upsher-3mith Laboratociss, boe., American Hoow
Prodncts Corporation, Pockst Mo, 5257,

Deur Mr. Malik:

I am w1i¥ing in r<eponse to your letter to Andrew Ginsbarg of this office, explnining why
your object to our deposition voder Runle 3.33{c) inquiring Into the dociment search being
mderiglen by Upsher-Smith Laborataries, The ("UpsherSmith.™) We disagree with you that a
custodian deposition is urmecessary or unwanranted at this siaze of discovery. We havs concems
about the scope of the search for relovant docments boing undettaken by Dpeher-Stmith, You
propose to begin producing documents i mid-Auopust and not o complete production umil de
end of Angust. Given the abort discovery schedule in this case we can not, a3 you request, wait
il efter reviewing the decumenis prodncad by Upsher-3ith and then discuss amy shorteomimg
of the production. In the best case, that would put us well into September before we could blca
motion o cortpel additional document production, and, given the discovery cutoff in this case,
that wonld effectively preolnde us fiom obtaining additional infomnation,

Doe concenn wirth the docorment sazrch by Upsher- Smith are the limitations you
unfaterally annoimead in your letter of Taly 10, 2001 to Yaa Apor, Emidmg the docurnent seacch
to the anma lorations segrehed when Tiwher-Smith rerponded to the invesigative subpoens
arlier issued by the Comaission. Without 2 deposition of the document custodian(s}, we cannnd
bel] the cxtent o which & gearch bascd on the cardicr investigative subpoena is sufficient to
praguce the decuments 10 which complaint couneel is entitted, The earlier search apparently
migsed documenis which shonld odst at Upsher-Sinilh aod would be responsive o the eady,
macs narrow, investigational subpecnz. For sxample, in responss to the investigative subpocna,
weITeccived no comespondence betwesn Upshor-Smith and the FTM conceming Niacor-SR. We
received no docurnents documenting the meetings between Upsher-Smith and ScheringPlough
Cnrpomiml, such as travel reimbursement records, which wonld pinpoint the tme ond place of
the meetings between the two companies relating to the negotiations ever the settlement
agresment and the license for Niacor-SR. If thet search miszed documests called foc in the



0TARTA01  FRI 12:10 FAR 202 JE0 D64 FEPERAL TRADE--BCrHealth FHa0d

Rajeev K. Malik, Esq.
Page

parlier investigational subpuems, comptaint connsel canmot rely on a similarfy limited scarch for
the Complainl Coensel' s First Reguest for the Produstion of Documents and Things Ismued to
Upsher-Smith Eaboratories, Tne, (“Fizst Document Request to Upsher-Smith™). Whilawe can
identify certain categorics of docutnents for which wa received no or virtually ne docnments, we
have no vy of telling in what other areas relevant documents exist bue wers not prodoced,
cucept by taking a deposition of the docwment custodiani(g).

I your July 24, 2001 lettet to Andvow Ginshorg, yon suggest we wart unii] afier
teviewing the documents and then simply discrss any fetficiencies with you  Given the deliy you
have ah‘ead:r impoged upon us in obtaining domrments, and the fart that you will not begin

. documents vntil mid-Angnet, we cannot wait that Jong. "We sarved the First Doctment
Request & Upsher-Smeith on May 22, 2001, Yo served ua with Upsher-Smiths Response to
Complaine Commge!"s Fitat Reguest for the Prodnetion of Docmments and Things o Joe 25,
2001, well after the time peried called for by the Federal Trade Commission Rulcs of Practice.
Al that time we received no documents. Since then we have reoeived anly two documents, the
Tpshear-Sumith’s Articles of Tncorporaticn, and a sampls of an exccuted "“bateh™ record and
process validation reports. You imitially stated that Upsher-Bmith would make relovant
documents available to complaint counsel in Mimmeapolls in mid-July, but stated in your July 10
lettpr that doeuments will not be available until Avgust 14 af the eenficat, and that o will net
pruﬂun& all the docwmenrs nmtl Aupuet 51, 2001,

~ Weaurs pleaced to continve our diglogoe wﬂh you on these issoes; bowever, given the
dispovery sohedule we fieal wa must proceed with the deposition of the docornent custodian(s),
We request that you make aveilabic the wilness or witnesses required in responsc to cur nolive of
deposition and call Andrew Ginsburg to arranec the dete and ttoe for the deposition. If you are
going to refuss to somgly with the notice, pleasc lct us know by Angust 1, so that we can: decide
OIL DU FEproprialk; ouse of actioa.

Sincerely,

pm b

Philip M. Eiserstat
Comptaint Counscl

ge:  Cathy Hoffman, Esq.
Laura 8. Shores, By,



