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19 plaintiff Federal Trade Commission’s (*FTC”) Motion for Summary
20| Judgment (the wMotion”) and Defendant Maurice O’'Bannon’s (“0'Bannon”)
21| Motion for Summary Judgment (the “O'Bannon Motion”) came on regularly
22| for hearing before this Court on April 3, 2000. After considering the
23| materials submitted by the parties, argument of counsel, and the case
24| file, it is hereby ORDERED that: (1) the FTC’s Motion is GRANTED, in
25| part, on the issue of liability as to defendants J.K. Publications,
26| Inc. (“JKP”), Herbal Care, Inc. (*“Herbal Care”), MJD Services Corp.
27)% (*MJD”), Kenneth H. Taves (*Ken Taves"”), and Teresa Callei Taves
28] (*Teresa Taves”); (2) the FIC's Motion is DENIED, in part, on the /7
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igssue of damages with respect to JKP, Herbal Care, MJD, Ken Taves and
Teresa Taves; (3) the FTC’s Motion against O’Bannon is DENIED; and (4)
the O'Bannon Motion is GRANTED.

I. Procedural Background

On January 6, 1999, the FTC filed a complaint for a permanent
injunction and other equitable relief, and an ex parte motion for a
temporary restraining order (“TRO”) without prior notice to the
defendants. The complaint alleges that the defendants had committed
unfair and deceptive business practices in violation of section 5(a)
of the FTC Act, 15 U.S.C. § 45(a). The Court issued a TRO on the same
day against the following defendants: JKP; Ken Taves and Teresa
Taves, individuélly and as officers of‘JKP, also dba Netfill,
netfill.com, N-Bill, Webtel and Online Billing; Net Options, Inc.;
Gary Neal Mittman, individually and as an officer of Net Options,
Inc.; and MJD. The TRO froze the defendants’ assets and required,
inter alia, that the defendants be temporarily enjoined from
conducting certain business practices and the defendants disclose all
assets held by them, for their benefit or under their direct or
indirect control. The Court also appointed a receiver, Robb Evans and
Robb Evans & Associates (“Receiver”) to administer the defendants’
businesses.

On January 7, 1999, the FTC served the complaint and TRO on the
defendants. On January 20, 1999, the FTC filed an amended complaint
naming the following additional defendants: Herbal Care; TAL
Services, Inc. (“TAL”); Adult Banc, Inc. (“Adult Banc”); Discreet
Bill, Inc. (“Discreet Bill”); Dennis Rappaport ("Rappaport”),
individually and as an officer of TAL, Adult Banc, Inc. and Discreet

Bill; O’Bannon, individually and as an officer of TAL and MJD. The

2
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amended complaint also added an allegation that the defendants engaged
in a common enterprise while violating the FTC Act.

Oon March 5, 1999, the Court issued a preliminary injunction order
against Gary Mittman and Adult Banc. On March 15, 1999, the Court
issued a preliminary injunction order against JKP, MJD, Ken Taves and
Teresa Taves. On May 4, 1999, the Court issued Findings of Fact and'
Conclusions of Law holding Ken Taves in contempt of the Court‘s TRO by
failing to disclose the property located at 6837 Zumirez Drive in
Malibu, California (“Zumirez Property”) and causing the transfer of
the Zumirez Property to_an entity called Trans Global on or about
February 12, 1999. The Court ordered Ken Taves to pay $2,050,000, the
estimated sale price'of the property, into the receivership estate
within seven days to purge himself of the contempt. The Court also
ordered that Ken Taves shall be imprisoned until he complies with the
order if he fails to pay the $2,050,000 within the prescribed time.

To this date, Ken Taves has not purged himself of this contempt. He
remains imprisoned at the Metropolitan Detention Center (“MDC”) in Los
Angeles.

Oon May 5, 1999, the Court issued a separate Findings of Fact and
Conclusions of Law holding Ken and Teresa Taves in contempt of the
Court’s preliminary injunction order by, inter alia, failing to
disclose an account at Euro Bank in the Cayman Islands with an
estimated $6.2 million in assets and failing to prevent dissipation of
the Euro Bank account. Ken and Teresa Taves were ordered to take all
steps possible and necessary to ensure the repatriation of the $6.2
million or else face imprisonment. Although the couple have signed
//

//
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various documents to repatriate the monies, the Receiver has not
recovered the monies to this date.’'

On June 10, 1999, the Court entered a stipulated final judgment
and preliminary injunction order against Gary Mittman and Adult Banc. .
On July 29, 1999, the Clerk entered a default against Discreet Bill
and TAL. On August 11, 1999, the Clerk entered a default against
Rappaport. On February 8, 2000, the Court'entered default judgment
and permanent injunction against Rappaport.

On November 29, 1999, the FTC filed the motion for summary
judgment against JKP, MJD, Herbal Care, Ken Taves, Teresa Taves and
O’'Bannon. 0On Decemberls, 1999, O’Bannon filed an bpposition to the
Motion. On December 13, 1999, JKP, Hé}bal Care and Ken Taves filed
their opposition to the Motion. On the same day, Teresa Taves filed
her opposition to the Motion. On December 20, 1999, the FTIC filed its
reply.?

On December 20, 1999, O’Bannon filed his own motion for summary

judgment.? On December 22, 1339, the FTC filed its opposition to the

//

: On May 24, 1999, the Court ordered that Teresa Taves’
contempt shall be considered purged in the event that she files a
declaration under penalty of perjury detailing her efforts to locate
documents related to the Euro Bank account and she turns over any such
documents immediately upon discovery. On May 24, 1999, Teresa Taves
filed a declaration stating that she had found no Euro Bank records in
her home.

2 MJD is no longer represented by counsel and did not file an

opposition.

3 The motion cutoff date -- the last day for a motion to be

heard -- was December 20, 1999. Although the O’'Bannon Motion was
untimely, the Court will consider the motion. The FTC has had a full
opportunity to brief its opposition to this motion.

4
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O’Bannon Motion. On February 24, 2000, O’Bannon filed a reply.*

II. Factual Background®

4

On January 21, 2000, due to the illness of the presiding
judge, the Court took the Motion and the O’Bannon Motion off calendar.
On March 23, 2000, the Court placed the motions back on calendar and
set them for hearing on April 3, 2000.

3 These undisputed facts are derived largely from the FTC's

statement of uncontroverted facts (“FTC’s Statement”) and the Court’s
review of all admissible evidence submitted by the FTC. On the issue
of liability, JKP, Herbal Care and Ken Taves did not submit any
evidence to oppose the Motion. Rather, in their joint statement of
genuine issues, these defendants responded to the FTC’s “facts” in one
of three ways: (1) “Defendants . . . do not dispute this fact”; (2)
“Defendant Kenneth Taves cannot respond to this alleged fact at this

time based on his right against self-incrimination” and “[t}he

corporate defendants, [JKP and Herbal Care), are also unable to
respond at present because Mr. Taves is the witness with knowledge

."; or (3) “Defendants . . . lack the information to know whether this
is a disputed fact.” 1In short, on the issue of liability, JKP, Herbal
Care and Ken Taves have identified no facts and submitted no evidence
which controvert the facts included in FTC’s Statement. With respect
to certain “facts” relevant to the calculation of damages, these
defendants did raise a challenge with the support of an expert
declaration. Therefore, the Court finds that all facts included in
the FTC’s Statement to prove the liability of JKP, Herbal Care, Ken
Taves, and MJD (because it did not oppose the Motion), to the extent
supported by the evidence, exist without controversy. See Local Rule
7.14.4 (“In determining any motion for summary judgment, the Court
will assume that the material facts as claimed and adequately
supported by the moving party are admitted to exist without
controversy except to the extent that such material facts are (a)
included in the “Statement of Genuine Issues” and (b) controverted by
declaration or other written evidence filed in opposition to the
motion”) (emphasis added).

Teresa Taves filed an improper and unhelpful statement of genuine
issues. She should have identified each fact from the FTC’'s Statement
that is purportedly in dispute and, in a side by side comparison,
pointed to facts and evidence that show a genuine issue exists.
Instead, she merely (1) incorporates by reference JKP, Herbal Care and
Ken Taves’ statement of genuine issues and (2) lists purported genuine
issues (e.g., “[wlhether Defendant Teresa Taves had actual knowledge
of any illegal activity by any defendant . . .”) without identifying
supporting facts. She has submitted a copy of a sworn declaration
filed in January 1999 and a copy of a portion of her deposition

(continued...)
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Defendanta®

JKP, MJD and TAL. JKP and MJD were Nevada corporations engaged
in operating 14 adult-content Internet web sites. JKP was
incorporated on September 14, 1995. From at least June 1997 through
October 1998, JKP conducted business under the names Netfill and N-
Bill. MJD was incorporated on May 5, 1998. At some point in 1998,
MJD supposedly purchased JKP's book of business. From May 1998
through December 1998, MJD conducted business under the name Webtel.
In 1998, JKP énd/or MJD also conducted business under the names Online
Billing and Assist Online. On October 16, 1998, TAL was incorporated
in Nevada; A month or two later, MJD transferred its book of business
to TAL. JKP, MJD and TAL operated out of the same Malibu, California

offices.” The same employees worked for these companies.

>(...continued)
testimony as exhibits in support of her opposition. These exhibits
concern her alleged lack of knowledge concerning the defendant
companies’ activities. But the facts included in FTC’s Statement to
prove the liability of Teresa Taves remain essentially undisputed.
Teresa Taves has consistently denied having knowledge of material
facts. The issue that the Court must determine boils down to whether,
despite her denial of knowledge, the FTC has sufficient evidence to
show Teresa Taves should be held liable as a matter of law.

O’Bannon’s statement of genuine issues (in opposition to the
Motion) and statement of uncontroverted facts (in support of the
O’'Bannon Motion) are similarly deficient in form and substance and,
therefore, unhelpful to the Court. As in Teresa Taves’ case, the
igssue boils down to whether the FTC has sufficient evidence to show
that O’Bannon should be held liable as a matter of law.

6 Unless necessary for background information, the Court only
discusses the defendants that remain in this action.

4 JKP operated out of an office located at 22917 Pacific Coast
Highway in Malibu, California, from at least April 1997 until January
1998. Thereafter, JKP operated out of offices located at 22761
Pacific Coast Highway in Malibu. The 22761 Pacific Coast Highway
offices were also used by MJD, TAL, and Discreet Bill at all relevant

(continued...)
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Herbal Care & Discreet Bill. Herbal Care was a California
corporation co-founded in the mid-1980s by Ken and Teresa Taves.
During times relevant to this action, Herbal Care sold no products.
Instead, in 1997 and 1998, its sole “business” consisted of paying the
employees of JKP, purportedly after JKP provided the funds to Herbal
Care. Discreet Bill, a Nevada corporation, tock over Herbal Care'’s
role of paying JKP employees in the fall of 1998.

Ken and Teresa Taves. Ken Taves and Teresa Taves, husband and
wife, are the owners, officers and directors of JKP and Herbal Care.
In 1998 alone, Ken and Theresa Taves were each paid a salary of at
least $1.7 million for their services to JKP.® Ken Taves was actively
involved in the daily opérations of hié companies. He also held
himself out to employees and third parties as the final decisioﬁ maker
for all key matters.

With respect to MJD, Ken Taves is not identified as an officer or
director on corporate documents. Also, Ken Taves had informed a third
party that he was a mere “consultant” for the company. However, the

evidence shows that he had ownership in and/or control over MJD.’®

7{...continued)

times.

& Even their son, who was 15 or 16 in 1998, was paid a salary
of over $48,000 in 1998 for either “provid[ing] marketing concepts for
marketing” or “clean[ing] up” the offices. (K. Taves Depo. at 102 &

Depo. Ex. 5; T. Taves Depo. at 731-32.)

? The FTC attempts to introduce certain “evidence” against Ken

Taves purportedly elicited from Martin J. Dugan in regard to MJD, its
formation and its operation. See Motion at 20, note 92. During his
deposition, however, Martin Dugan invoked the Fifth Amendment
privilege against self-incrimination in response to all substantive
questions asked by counsel. The FTC argues that the Court can draw
adverse inferences from Dugan’s assertion of the Fifth Amendment
(continued...)
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According to his employees, Ken Taves held himself out as a final
decision maker for matters involving MJD. Additionally, Ken Taves was
the only person responsible for making payments to Automated
Transaction Services, Inc. (“ATS”), the company which processed the
defendant companies’ credit and debit card transactions,'® on behalf
of both JKP and MJID. As discussed below, Ken Taves was also the only
person who submitted JKP and MJD’s e-mail charge requests to ATS for
processing. Moreover, according to Randall Ball,!' all of the
“entities” -- Netfill, N-Bill, Online Billing, Webtel, TAL and MJD --

were part and parcel of the same company over which Ken Taves had

°(...continued)
against Ken Taves and the other defendants. Id. After reviewing the
cases cited by the FTC, which the Court finds distinguishable, the
Court declines to draw such adverse inference. See id. (citing
Libutti v, United States, 968 F. Supp. 71 (N.D.N.Y. 1997) (case
brought by the named-owner of a valuable racehorse against which the
IRS had issued a tax levy due to lack of assets in the name of named-
owner’s father, the delinquent taxpayer; on issue of whether the
daughter or the father really owned the horse, the district court drew
adverse inferences from non-party father’s invocation of the Fifth
Amendment privilege at trial after the court of appeals determined
that adverse inference was permissible under the circumstances of this
case), aff’'d, LiButti v, U.S., 178 F.3d 114 (24 Cir. 1999)); and RAD
Servs., Inc. v. Aetna Casualty & Surety Co., 808 F.2d 271 (3rd Cir.

1986) (plaintiff company sued its insurer to recover costs incurred in
disposing of hazardous waste materials; court allowed jury to draw
adverse inferences against the company from the silences of two non-
party witnesses -- one a former officer and director of the company
and the other a former employee -- who were involved in the alleged
plan to unlawfully dump the hazardous waste materials). For this
ruling, the Court does not rely on any fact that is supported solely
by Martin Dugan’s silence during his deposition.

10

In June 1999, ATS was purchased by Quick Pages, Inc., a
Minnesota company.

1 Ms. Ball was Ken Taves' office administrative assistant from
January 1997 to January 1999.
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“control.” (Ball Depo. at 12-14.)'? “The names [merely] changed
periodically.” (Id.)*? Further, in December 1998, when one of MJD‘s
merchant accounts was terminated, Ken Taves contacted the agent who
assisted MJD in obtaining the account to inquire about the reason for .
the termination. At the very least, the record shows that Ken Taves
was actively involved in MJD and the two companies -- JKP and MJD --
and their principals were cohorts in the same scheme.

Teresa Taves has been married to Ken Taves since 1982. (T. Taves

Depo. at 800.)! Before her marriage, in the 1970s, she worked for

12 Ms. Ball also testified that the same employees worked out

of the same suite of offices in Malibu and there was no distinction
between work done for JKP/Netfill as opposed to work done for MJD or
TAL. (Id. at 19-20.)

13

When asked why the company’'s name changed, e.g., from
JKP/Net£fill to MJD, Ken Taves and Rappaport told Ms. Ball that the
company was growing so different merchant accounts had to be set up
with different names because banks could only process a certain
volume/amount per merchant account. (Id. at 21-22.)

i Ken Taves attempted to but could not quite explain the

business relationship between MJD and JKP. He claims that pursuant to
a contract between MJD and JKP, MJD paid JKP for the credits and
chargebacks against JKP’s merchant accounts (presumably after MJD took
over JKP's book of business). (K. Taves Depo. at 64-67.) But the
contract may or may not have been written (id. at 64, 67) and no
service was actually provided by MJD to JKP (id. at 66).

15 The Court notes that some of the material facts concerning

Teresa Taves (and other defendants) discussed herein are not included
in the FTC’'s Statement. However, these facts are all supported by the
deposition transcripts, declarations or exhibits submitted by the FTC
in support of the Motion. Therefore, the Court may consider the facts
at this time. See Fed. R. Civ. P. 56(c) (“The judgment sought shall
be rendered forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact”).
For the parties’ convenience, all facts not listed in the FTC'’s
Statement but referenced herein shall be accompanied by a citation to
the record.
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five years at Security Pacific Bank. (Id. at 683.) She started as a
bank teller, advanced to the position of chief teller and later
transferred to the bank’s loan department. (Id.) After leaving the
bank, she worked for six months for a real estate company and two
years in sales for a garment company. (Id. at 684.) Around 1985, a
few years into her marriage, Teresa Taves worked for Herbal Care, the
company she and her husband co-founded. She handled customer service
and the shipping of products for approximately three years. (Id. at
684-85.) Then, the company “kind of dissolved” because “it just
wasn’t a strong company.” (Id. at 686-87.) During the next five
years, with the exception of time-off for maternity leave, Teresa
Taves worked part-time at another company formed by Ken Taves,
handling shipping and answering calls. (Id. at 687.) The company
sold or distributed computer toner supplies. {(Id.) Around 1994 or
1995, before JKP was formed, this computer toner supplies company
dissolved. (Id. at 688.)

Teresa Taves assisted her husband with JKP’s operations. She
visited the Malibu offices occasionally, ran errands for the
companies, entertained customers and held parties for the employees.
(Id. at 690.) The record does not show that she was involved in the
daily operations of JKP’s business. However, as an officer of JKP,
she signed checks, letters and corporate documents on behalf of JKP.
The documents include federal corporate tax returns, bank account
applications and signature cards, énd statements concerning
JKP/Netfill’s business history. During her deposition, Teresa Taves
repeatedly testified that she did not read the documents that she
signed or did not recall reading the documents, even When those

documents contain her initials next to statements such as “Merchant

10
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Initial When Read.” (See, e.g., id. at 748 [“I was just told to sign
them and I signed them. I didn’t really read the fine print”], 750
[*I don’t remember reading it”}, 752 [*I didn’t read these
documents”], 763 [*I didn’t read [them], I just signed them”].)'® She
also denied having any knowledge of fraud by any of the defendants.
(See, e.g., id. at 752-53, 765-66, 769-71, 789-F-789-I.)"

But the evidence shows that she had a general understanding of
JKP’s business operations. For example, she knew that-JKP's business
operated adult-content web sites. (Id. at 711, 789-P.) She knew that
merchant bank accounts were necessary for JKP to charge and process
credit card payments.'® (Id. at 736-37.) She was aware that ATS
processed all of JKP's credit card transactions. (Id. at 782-83.)
She also knew that customer service employees at the Malibu offices
handled calls from disgruntled consumers seeking credits or

schargebacks” from the companies. (Id. at 730, 771.)'* She talked to

1 Included among the documents that she signed on behalf of

JKP/Netfill was a single page “Business to Business Affidavit” whereby
she made certain representations and warranties to a bank, e.g.,
JKP/Netfill will not process a credit card transaction for any sale in
which the merchandise or service has not been delivered. (Id. at
871.) When asked at her deposition whether each representation or
warranty on the affidavit was true, Teresa Taves' answer was generally
%I don’t know,” “I have no idea,” or “I don’t know if it was true or
not .” (Id. at 779-781.)

v During her deposition, she also refused to answer many
questions on the ground that her answer might divulge confidential
communications between her husband and her.

18 A merchant account is a bank account that is used to accept

credit cards as payment for the sale of products or services.

19 When a card holder complains of unauthorized charges, the

card holder can receive a reimbursement by chargeback or credit. If
the issuing bank accepts the complaint from a customer who disputes a
(continued...)
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employees, observed their activities and overheard telephone
conversations during her visits to the Malibu offices. (Id. at 789-S-
791.)

In addition, Teresa Taves played a key role -- she was
instrumental in JKP’s ability to obtain merchant bank accounts. As
discussed below, Teresa Taves ultimately acted on behalf of JKP in its
efforts to obtain merchant accounts after Ken Taves’ application was
rejected because of his bad credit record. Teresa Taves recalls
submitting merchant bank account applications on behalf of JKP. (Id.
at 737.) On at least one occasion, she went to the premises of
Charter Pacific Bank (“Charter Pacific”), met with bank personnel,
including Richard Cornejo, the Executive Vice President/Bank Card
Manager, and signed documents on site. (Id. at 746-749, 758-59.)%°
Oon another occasion, Teresa Taves, unaccompanied by her husband, met
with an agent to sign documents related to a merchant bank application
with Heartland Card Services (or Heartland Bank) (“Heartland”). (Id.
at 773-76 [”I know my husband wasn’t there”].)

Finally, Teresa Taves was aware that JKP (and/or the Taveses'’

other related businesses) made an extraordinary amount of money in

19¢...continued)
charge on his or her account statement, it will reverse or charge back
the transaction through the credit or debit card interchange. The
vchargeback” causes a debit to be placed on the merchant’s account at
its bank and a credit on the customer’s account at the issuing bank.
A fee against the merchant account is ordinarily assessed for each

chargeback. Alternatively, a credit can be given to the card holder

by the merchant directly (whereby the merchant agrees to reimburse the
card issuer), or it can be given by the card issuer (where the issuing
bank absorbs the cost of the unauthorized charge).

20 Teresa Taves testified that she did not specifically recall

the conversations that took place at this meeting. (Id.)

12
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1997 and 1998. As mentioned earlier, Teresa Taves and her husband
were each paid around $1.7 million in 1998 by Herbal Care for their
work and involvement with JKP. She knew that her 15 or 16 year old
son was paid a salary, which amounted to approximately $48,000, even
though he only “spen{t] a little time” in the offices and she did not
know what his duties were other than “cleaning up.” (Id. at 731-
33.)2' She also testified that the family earned close to $4 million
from JKP’s operations in 1997. (Id. at 804.) Before 1597, she and
her husband had never made so much money from any of their business
endeavors. (Id.)?

Rappaport.. Dennis Rappaport has been a friend of the Taveses for
approximately twenty years. Discreet Bill was Rappaport’s company.
In 1998, he worked full-time at the Malibu offices acting as Ken
Taves’ office manager. In addition, Rappaport held himself out to
employees and third parties as a contact for both MJD and TAL.

O’Bannon. Maurice O’Bannon had an informal agreement with Nevada
Corporate Headquarters, Inc. (*Nevada Corp.”), an incorporator, to act
as a nominee for their client-corporations and sign whatever documents

Nevada Corp. wanted him to sign. He visited the office once or twice

2 She testified that she did not know the exact amount of
compensation. When presented with records showing that Herbal Care
paid her son approximately $48,000 in 1998, she did not express any
surprise. (Id. at 733-35.)

22 Some additional facts are worthy of mention. Ken Taves

faced a felony check alteration charge in 1997. (See 12/20/99 Speigel

Decl., Attachment “A“ [T. Taves Depo. at 4-6).) Teresa Taves claims
that she did not learn about this charge until after the commencement
of this action. (Id.) However, Teresa Taves has known since at least

1995 that her husband had been in trouble with the law in the past:
(1) he faced a murder charge in 1988 involving a victim who was a
financial or business associate of Ken Taves; and (2) prior to their
marriage, he had some unspecified criminal problems. (Id. at 12-16.)

13
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a week to sign documents. (O’Bannon Depo. at 283.) O'Bannon claims
that he has never received a salary from Nevada Corp. (Id. at 282.)
He has received “a few little benefits” in exchange of his work, such
as “a hand-me aown . . . used computer or something on that order” and
the use of a Cadillac car. (Id. at 282-83.)

Corporate documents show that O’Bannon was an officer and
director of MJD, Discreet Bill and TAL in 1998.?° A merchant bank
agreement between Charter Pacific and TAL indicates that O’Bannon
signed the agreement on behalf of TAL in December 1998, even though
the corporate documents show that he had tendered his resignation as
an officer and director of TAL on October 29, 1998. (See id. at 305
[Resolution of the Board-of Directors of TAL]; 311-322 ([merchant
agreement] .) However, O’'Bannon testified that he was not aware that
he had held those roles (prior to his telephone deposition), he was
not familiar with those companies, and he has never received any money
from those companies. (Id. at 285-286, 289, 291-92, 299-300.) He
either does not recall signing the documents or claims that the
signatures on the documents appear to be impressions from his
signature sﬁamp (and placed on the documents by someone else).

(Id.)* o0’Bannon acknowledged that he, on behalf of Discreet Bill,

2 According to the corporate documents: OfBannon served as an

officer for (1) Discreet Bill from March 17, 1998 to April 25, 1999

(0'Bannon Depo. at 306; O’Bannon Motion, Ex. C); (2) MJID from May 7,
1998 to June 3, 1998 (O’'Bannon Depo. at 304-304-A); and (3) TAL from
unknown date to October 29, 1998 (id. at 305).

2 With respect to the December 1998 merchant bank agreement

between TAL and Charter Pacific, O’Bannon testified that he “sees
fhis] signature stamp” on the last page. (Id. at 299; see id. at
322.) The signature page of the agreement does not contain a date line
next to his name. (See id. at 322.) The handwritten “12-8-98" below
(continued...)
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signed the fictitious business name certificates that indicate
Discreet Bill (and not JKP or MJD) did business as N-Bill, Webtel,
Online Billing and Assist Online. (Id. at 293-98; see id. at 307-
10.)?® However, he has no specific recollection of signing these
statements. Apparently, it was his practice to go to Nevada Corp.'s
offices, sit at a table and sign whatever documents the company gave
him to sign without actually reviewing the documents. (See id. at 293
[*I signed things that they give me to sign, and I don't really know
too much about everything I sign”], 298 [“I just would, you know, sit
at a table and sign them”], 301-02 [“I possibly would [sign a lengthy
document without reading it first]'becaﬁse I don’t look at it that
carefully when I sign those papers”].) He is "“not sure” whether
anyone at Nevada Corp. had authority to sign his signature in 1998.

(Id. at 301.)%*

4 (...continued)

O'Bannon’s title and above the “Authorized Bank Signature” could have
been written by O’Bannon or the person who signed on behalf of the
bank. (A separate “12-22-98" notation on the lower left hand corner
is accompanied by initials of someone from the bank.) During
O’Bannon’s deposition, the FTC did not ask O’Bannon whether the “12-8-
98" was written by him. The Court does not know whether the FTC
deposed the person who signed this agreement on behalf of the bank to
determine whether O’Bannon signed the agreement at the bank and/or
whether the bank personnel wrote the “12-8-98". (O’Bannon testified
that he was “pretty sure” that he was in Las Vegas on or about
December 8, 1998 (id. at 302).)

2 The notarized documents show that O‘Bannon signed the
certificates concerning Discreet Bill‘s use of (1) “N BILL” on
September 15, 1998, (2) "“ONLINE BILLING"” on September 15, 1998, (3)
“WEBTEL” on December 10, 1998, and (4) “ASSIST ONLINE” on December 10,
1998. (See id. at 307-10.)

26 The Court does not know whether the FTC deposed Nevada Corp.

or its employees to determine whether someone had authority to sign
O‘'Bannon’s name and/or whether someone else used O’'Bannon’s signature
(continued...)
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O’Bannon claims that he does not know any person named Ken Taves,
Teresa Taves, or Lee Sacks, former counsel for Ken Taves and his
companies. (Id. at 302.) He also does not know anyone associated
with MJD or Discreet Bill and does not have any knowledge about these
companies’ businesses. (Id. at 303.)

JKP dba Netfill’s High Vol
w : "

To become a member and utilize the adult-content Internet web
sites, customers must submit a credit or debit card number.
Defendants’ web sites charged a $19.55 monthly fee. ATS processed
credit and debit card transactions for JKP, MJD and TAL.?” ATS was
responsible for submitting these defendants’ charge requests to the
authorizing networks and collecting the payments.

In late 1996 or early 1997, Ken Taves applied for a merchant
account with Charter Pacific. Charter Pacific turned down his
application because he had a terrible credit record. Unlike her
husband, Teresa Taves was creditworthy. Therefore, on or about June
2, 1997, Teresa Taves, acting as President of JKP dba Netfill, signed .
a merchant account application with Charter Pacific. On or about June
4, 1997, Ken Taves, acting on behalf of JKP, forwarded to Charter

pacific a copy of the notarized fictitious business name filing that

confirms JKP can do business as Netfill. (K. Taves Depo. at 94 &
Depo. Ex. 4.) JKP/Netfill’s application was approved on or about June
% (...continued)

stamp to sign documents.

2 ATS processed charges for (1) JKP from 1995 to 1998; (2) MJD
in 1998; and (3) TAL from late 1998 to January 1999. The only written
transaction agreement that exists between ATS and these companies is a
1995 contract signed by Ken Taves on behalf of Netfill. '
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5, 1997. Charter Pacific’s files list Ken and Theresa Taves as
contacts for the JKP/Netfill merchant account.

In November 1997, on a form filled out by Ken Taves, Teresa Taves
signed (on behalf of JKP/Netfill) an agreement to purchase access to
various historical credit card number databases from Charter Pacific.
JKP/Netfill ordered, among others, “Positive Database File #2," which
contained the date of sale, card number and dollar amount of every
Visa and Mastercard transaction processed through any merchant of
Charter Pacific during the previous 11 months for which there had been
no chargebacks or credits issued (“Charter Pacific Positive
Database”). This database contained no information about the card
holder. JKP/Netfill coﬁid download the Charter Pacific databases
electronically.

Coinciding with JKP/Netfill’'s access to the Charter Pacific
historical databases, JKP/Netfill began transmitting thousands of
credit card charge requests to ATS by e-mail.?® 1In late 1997 or early
1998, Ken Taves, on behalf of JKP, began submitting customer charge
information to ATS by e-mails with attached text files. The text
files, transmitted once or twice a month, contained up to thousands of

9

credit and debit card numbers.?® At times these files omitted

28 Prior to that time, subscriptions to the adult web sites
were processed solely by HTML post. In other words, customers would
input the necessary data, e.g., their credit or debit card
information, on a form generated by their Internet browsers, hit the
submit button, and transmit the data directly to ATS’s server for
authorization. According to Ms. Ball, this was the only method by
which the defendant companies processed subscriptions and obtained
cardholders’ credit or debit card numbers. (Ball Depo. at 31-32.)

23 According to David Goldfarb, one of the owners of ATS, Ken

Taves informed him that one reason for the e-mail transmissions was
{(continued...)
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customer names, customer e-mail addresses and card expiration dates.
From those e-mail transmissions, it was impossible for ATS to
determine whether a cardholder had visited the defendants’ web sites.
Nevertheless, ATS accepted the numbers and processed the charge
requests.’® Ken Taves transmitted credit card charge requests by e-
mail to ATS on behalf of JKP, and subsequently on behalf of MJD,
through the end of 1998.%

Also near the time that Ken Taves began transmitting large
volumes of charge requests to ATS by e-mail, the JKP/Netfill merchant
account at Charter Paciﬁic came to the attention of Visa USA’s

chargeback monitoring program because its chargeback rate exceeded the

//

//

29( . ..continued)
that JKP, and later MJD, were submitting charges on behalf of other
Internet merchants -- merchants who lost their merchant accounts --

through JKP and MJD's merchant accounts for a fee. The banks with
which JKP and MJD held merchant accounts were not aware that JKP
and/or MJD were submitting charge transactions for the web sites of
third parties. ‘

30 In 1998 alone, ATS was paid approximately $2.35 million in
fees -- $1.25 million in checks and $1.3 million in wire transfers --
from Ken Taves and/or his companies for the services ATS provided to
JKP and MJD. (Goldfarb Depo. at 503-05.) Interestingly, the checks
were made payable to ATS and deposited in Bank of America, where ATS
maintained a business banking account; however, the wire transfers
were sent to an Euro Bank account (in the Cayman Islands) held in the
individual names of David Goldfarb and Bill Parodi, the former co-
owners of ATS. (Id. at 511-12.)

3t When asked if he knew whether ATS processed charge requests
after JKP/Netfill e-mailed a list of credit card numbers and
expiration dates, Richard Cornejo, the Executive Vice President/Bank

Card Manager of Charter Pacific, replied: “You'’re kidding?” (Cornejo
Depo. at 1513.) Cornejo then stated that “It better not have
occurred” because “[i]lt’s totally illegal.” (Id. at 1514.)
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maximum monthly norm permitted for merchants.?? At the time, the
chargeback rate which triggered Visa USA monitoring was an overall
rate of 2.50% or more per month or a consumer dispute chargeback rate
of 1% or more.®® By January 1998, the JKP/Netfill account had a 5.54%
overall chargeback rate (2,556 chargebacks out of 46,127 transactions)
and by February 1998, the JKP/Netfill account had a 6.11% overall
chargeback rate (2,656 chargebacks out of 43,480 transactions). On
March 30, 1998, Visa USA notified Ken Taves and Charter Pacific that
the Netfill account had an excessive number of chargebacks four months
in a row -- November 1997, December 19?7, January 1998 and February

//

/7

2 Through its Risk Management Division, Visa USA monitors

chargebacks suffered by merchants who accept Visa cards. The
chargeback rate is calculated with the numerator being the number of
transactions charged back to the merchant’s bank and the denominator
being the total number of all transactions charged through the system
by the merchant. In the first three months of excessive chargebacks,
Visa USA contacts the merchant bank and asks them to fix the
problem(s) causing the excessive chargebacks. If a merchant has four
months of excessive chargebacks in any five month period, Visa USA
places the merchant on “active monitoring” status. Visa USA also
begins to assess fees against the merchant bank, which in turn
assesses fees against the merchant. The fees include a $5,000
administrative fee and $25 per chargeback. In addition, the merchant
is required to develop and follow a chargeback reduction plan.
Typically, among the approximately 3.5 to 4 million merchants in the
Visa card system, only 3 to S merchants reach four consecutive months
of excessive chargebacks.

3 A chargeback can alsoc occur for a number of reasons that do

not involve a consumer dispute, e.g., a transaction for which an
authorization was never given by the issuing bank. (Elliott Decl. Y9
4-5.) A consumer dispute chargeback is a chargeback initiated by a
consumer complaint and determined by Visa USA to involve a merchant
practice that may adversely impact the consumer, e.g., credits not
posted or defective merchandise. (See id.; Cornejo Depo. at 1570 (Ex.
14 [Visa USA letter to Netfilll).)
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.1998. (See Cornejo Depo. at 1570-71.) Therefore, JKP/Netfill was

required to submit a chargeback reduction plan within 15 days. (Id.)
In addition, Visa USA warned Netfill that failure to reduce the
chargeback ratios may result in the revocation of Netfill’s Visa card
acceptance privileges. (Id.) On April 3, 1998, Charter Pacific
notified Netfill that a total of $71,250 in fees would be assessed to
Netfill’s account for the February 1998 chargebacks. (Id. at 1572.)
JKP/Netfill never submitted the requisite chargeback reduction
plan. Instead, presumably to avoid “active monitoring” by Visa USA,

JKP decided to switch merchant banks._ On March 19, 1998, less than

two weeks before the arrival of the Visa USA warning letter concerning

the Chatter Pacific accbunt, Tereéa Téves, as‘Président of JKP dba
Netfill, signed an application for a merchant account with Heartland
Bank (via Heartland Card Services) ("Heartland”). Heartland approved

the account on or about April 17, 1998.% Instead of “Netfill,” the

3 According to Visa USA’s records, the Netfill account at
Charter Pacific had the following chargeback rates for March through
June 1998: March 1998: 5.20% (3,095 chargebacks out of 59,470
transactions), April 1998: 9.53% (3,693 chargebacks out of 38,739
transactions), May 1998: 23.75% (4,391 chargebacks out of 18,489
transactions), and June 1998: 63.9% (2,983 chargebacks out of 4,668
transactions) .

» Heartland’s JKP/Netfill underwriting file contains a list of

adult web sites operated by JKP/Netfill. (See Carr Depo. at 960-61,
1150.) The web sites included the following: erosisland.com,
pinkbeaver.com, muffpie.com, pornhg.com, asianhq.com, cinemaxxx.com,
porntheatre.com, and pornreview.com. (1d. at 1150.) Gary Mittman,
the owner of Adult Banc, testified that in late 1998, Ken Taves
“basically handed” him 14 adult web sites that JKP had developed but
stopped operating. Those 14 web sites include the eight referenced
above and one called “pureskin.com,” (Mittman Depo. at 54-55), which
is subsequently identified as a site owned and operated by MJD.
Based on Ken Taves’ representation, Robert Carr, Heartland’'s
Chief Executive Officer, believed that JKP only processed charge/debit
(continued. ..)
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billing descriptor for this account (as it would appear on the
cardholder’'s statements) was “N-Bill.” On May 22, 1998, Netfill
informed Charter Pacific that it would cease processing payments with
Charter Pacific. Teresa Taves signed the letter on behalf of Netfill.
On May 31, 1998, Charter Pacific closed the Netfill account.

However, JKP/Netfill continued to pay for access (and had access)
to the Charter Pacific Positive Database until at least December 31,
1998. The Charter Pacific Positive Database files that JKP/Netfill
could have accessed from November 1997 through January 7, 1999 (the
date the Receiver took ovgr) contained at least 3,622,418 valid
Visa/MasterCard credit card numbers. (See Card Alert Services (“CAS”)
Report at 2163, 2165; séé also discuséién, infra, at‘32 & note 54.)

The N-Bill account with Heartland was approved at an opportune
time. JKP/Netfill was able to avoid submitting a chargeback reduction
plan and continue processing its credit/debit card requests without
interruption. But almost immediately, in July 1998, the N-Bill
account was flagged by the Visa USA chargeback monitoring program
because of excessive chargebacks. In August 1998, according to
Heartland’s records, cardholders charged back 21,431 transactions

worth $427,129 that had been billed through the N-Bill account.**

3¢, ..continued)
card transactions for subscriptions to web sites that it owned and
operated. Heartland maintains no merchant account relationship with
merchants who processed charge/debit card transactions on behalf of
third parties who did not have their own merchant accounts.

36 Visa USA’s records show that the N-Bill account had a 6.63%
chargeback rate for August 1998 (13,414 chargebacks out of 202,389
transactions). Apparently, the Heartland and Visa USA records contain
different figures because Visa USA only monitors Visa card charges,
whereas Heartland’s records reflect chargebacks for all credit cards

(continued.. .)
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Heartland assessed $321,465 in fees against JKP for the August
chargebacks. (Carr Depo. at 975-76, 1347-49.) On or about September
16, 1998, Mr. Carr (Heartland) informed either Ken Taves or Mr.
Goldfarb (ATS) that chargebacks on the N-Bill account were “way out of
line.” (Id. at 9523-24.) Indeed, for September 1998, Visa USA
registered a 9.67% chargeback rate for the N-Bill account. Moreover,
September 1998 was the third consecutive month that N-Bill'’s

chargebacks exceeded Visa USA's guidelines.?¥

Realizing that it would
soon go on Visa USA’'s “active monitoring” list, JKP/Netfill decided to
close the Heartland account.

On September 29, 1998, Netfill sént a letter to Heartland
requesting the closure of the N-Bill account effective October 1,
1998. Teresa Taves, as President of Netfill, signed the letter to
Heartland. On October 1, 1998, Heartland closed the N-Bill account.

Transfer of JKP/Netfill’s Business to MJD
and the Opening of New Merchant Accounts

As mentioned earlier, MJD was incorporated on May 5, 1998. It
shared the same employees and the same suite of offices in Malibu used
by JKP/Netfill. 1In addition to Ken Taves, Rappaport held himself out
as a contact for MJD. Sometime §fter its formation, Ken Taves advised
ATS that JKP’s customers would become MJID’s customers because MJD

bought JKP’s book of business. The evidence indicates that the

% (...continued)
processed through its merchant accounts.

37 In September 1998, Ken Taves and Mr. Carr exchanged a series
of e-mails concerning N-Bill account’s overcharges. In his e-mails,
Ken Taves acknowledged that the N-Bill account has experienced
excessive charge-backs but suggested that JKP/Netfill was making every
effort to improve its record.
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transfer of JKP's book of business to MJD, to the extent that it

occurred, was part of the scheme to avoid the detection of fraud.?®

In May 1998, around the time that JKP closed its Netfill account
at Charter Pacific, MJD applied for a merchant account with Charter
Pacific. The MJD account, underwritten for an account where the
merchant only processed charges for its own web site(s), was approved
in May or June 1998. Almost immediately, the MJD account had
excessive Visa card chargebacks. Visa USA records show that MJD had
the following chargeback rates from August through November 1998:
3.11% (August); 6.63% (September); 9.62% (October}; and 5.86%
(November). (Elliott Dgcl. at 2154.) ~ Thus, by the end of November
1998, the MJD account h$d exceeded Visé USA’s acceptable chargeback
ratios for four months.

In October 1998, when its merchant account at Charter Pacific was
entering its third month of excessive chargebacks, MJD opened a
merchant account with Heartland using “Webtel” instead of MJD as the
merchant descriptor.?® On its application, MJD identified
//

//

38 For example, by changing merchant banks or merchant names,

that merchant’s chargeback record starts anew under the Visa USA
chargeback monitoring program. Thus, even if the merchant had
previously been flagged as a problem merchant by Visa USA, the next
time that the merchant has excessive chargebacks, the merchant (under
the new name or merchant account) will be listed as a first month
offender under Visa USA'’s monitoring program. This way, a merchant
can avoid “active monitoring” by Visa USA and avoid chargeback fees,
at least initially.

39 The opening of the Heartland account coincided with

JKP/Netfill’s closing of its N-Bill account with Heartland.
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“www.pureskin.com” as its adult-content web site.*® On December 3,
1998, following a four-day period in late November when the MJD/Webtel
account processed approximately $4.7 million in Internet "“sales,”
MasterCard contacted Heartland to report that it had received calls
from three issuing banks regarding possible fraud by Webtel. On
December 7, 1998, Heartland terminated the Webtel account.*!

on January 5, 1999, Charter Pacific advised MJD that a total of
$48,200 in fees will be assessed to MJD's account for the November
1998 chargebacks. (Cornejo Depo. at 1614.) In addition, Charter
Pacific required MJD to submi; its chargeback reduction plan by
January 7, 1999. (Id.) On January 11, 1999,‘four days after the
Receiver took‘over the deféndant bompéniés;‘Charter Pacific closed the
MJD accournt.

Beginning Anew With TAL

In October 1998, as the MJD account was placed under the scrutiny

of Visa USA’s monitoring program, a new entity appeared. Like JKP,

MJD and other defendant companies, TAL operated out of the offices at

*0 As noted earlier in footnote 35, www.pureskin.com was also

supposed to be JKP/Netfill's web site in 1998.

41 On December 8, 1998, Lee Sacks, former counsel for Ken Taves
and his companies, contacted Heartland on behalf of MJD. Mr. Sacks
requested the opportunity to discuss with Heartland “the events
leading to the termination of [MJD’s] merchant account.” (Carr Depo.
at 1090). Mr. Sacks went to Heartland‘s offices and requested, to no
avail, that the MJD account be reopened. Around the same time, Ken
Taves contacted Heather Bennett, the independent agent who submitted
MJD's application to Heartland, to find out why Heartland had
terminated the MJD/Webtel account.

On or about December 9, 1998, Ken Taves also learned that a
representative from GM MasterCard had called and accused Online
Billing, one of the fictitious business names used by JKP/Netfill or
MJD, of stealing pecople’s credit card numbers over the Internet and
charging for services not rendered. Ken Taves was last seen at the
Malibu offices on December 8 or 9, 1998.
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22761 Pacific Coast Highway offices and shared the same employees. In
December 1998, a merchant account for TAL was opened at Charter
Pacific.*? The merchant account agreement between TAL and Charter
Pacific indicates that O’Bannon signed the agreement on behalf of TAL:
(0’Bannon Depo. at 322.)

Rappaport held himself out as a contact for TAL. Around the
middle of December 1998, Rappaport told ATS that MJD’s existing book
of business, the portion that was then processed through the Charter
Pacific merchant account, would be turned over to TAL. TAL was only
in operation for a few weeks when the FTC filed this action.

Problems With Consumers

In 1998 alone, over $49.4 million in “income” wére deposited into
JKP and MJD’s merchant accounts at Charter Pacific and Heartland. Of
this total, over $10.7 million were deposited at Charter Pacific
($6,145,431 in the JKP/Netfill account and $4,562,914 in the MJD
account) and over $38.7 million were deposited at Heartland
($26,284,514 in the JKP/N-Bill account and $12,424,284 in the Webtel
account) . From bank records of the total monthly deposits into JKP
and MJD’s merchant accounts, the following monthly “sales” pattern for

1998 emerges:*’

2 The FTC did not cite to a copy of the merchant account
application; and the Court did not find a copy of the application in
the volumes of exhibits. Therefore, the Court does not know which
individual actually applied for the account.

43 For the sake of convenience, the numbers in the chart have

been rounded to the nearest hundred. For the accurate figures, see
February 1999 Receiver's Report, FTC’'s Exhibit 28-A, at 1974.

FTC Fact No. 99, which identifies the amounts that JKP and MJD
deposited into their merchant bank accounts in 1998, relies on the
declaration of Brick Kane, a principal of Robb Evans & Associates, who

(continued...)
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January February March April May June
JKP $830,400 | 962,200 1,870,400 3,119,500 2,224,700 | 4,991,600
MJD 185,300
Total $ | $830,400 962,200 1,870,400 3,119,500 2,224,700 ) 5,176,900

July August September | October November December
JKP $5,510,500 | 5,865,500 | 6,060,200 991,500 3,600 80
MJID $ 757,800 664,900 887,400 | 3,563,300 | 10,129,200 799,300
Total  {$6,268,300 ]| 6,530,400 | 6,947,600 | 4,554,800 | 10,132,800 799,380

Such sales figures, if legitimate, are‘impressive indeed, given that

the monthly web site membership fees were only $19.95. But JKP and

MJD did not legitimately obtain the spectacular “sales.”
It is clear from the undisputed evidence that these defendants

billed the credit and debit card accounts of individuals from all over

the United States without authorization. Typically, the purported

consumers had never heard of or seen the defendants’ business names

before receiving their bank or charge card statements. Many victims

3 (.. _continued)

in turn cites the February 1999 Receiver’s Report and bank statements
in support of these figures. In their statement of genuine issues,
Ken Taves, JKP and Herbal Care dispute FTC Fact No. 99 on the
erroneous ground that the FTC had relied upon the ATS Historical
Database (see definition in text, infra, at 30) in reaching these
calculations. (K. Taves, JKP and Herbal Care’s Statement of Issues,
No. 99.) Because the Receiver did not rely on the ATS Historical
Database for these figures, the Court disregards these defendants’
*dispute” and treats this fact as undisputed. The Court notes that
FTC Fact No. 100 is similarly not in dispute, despite the defendants’
contentions to the contrary, because the fact is based on the
Receiver’s review of bank statements and not the ATS Historical
Database.
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called the toll-free telephone numbers listed next to the descriptor
names on their statements to find out why they were charged $19.95.*
To add to the confusion, when calls were answered, JKP, MJD or TAL
customer service representatives used two additional fictitious names.
to greet customers -- “Online Billing” or “Assist Online.”

Unfortunately, many unhappy cardholders were unable to reach a
live customer service representative to respond to their inquiries.
Oftentimes the toll-free telephone lines were busy for long periods of
time or rang without an answer. Some calls were answered by an

automated voice mail system that did not identify the name of any

company. Instead, the voice mail recording would ask callers to input

their credit card numbers and press telephdne keys'to satisfy
inquiries. Understandably, many people refused to give their credit
card numbers to an anonymous or unknown entity. Other people were
unable to leave messages because the voice mail system indicated that
the voice mailbox was “full.” Frustrated and fearful that their cards
may have been stolen, many cardholders contacted their issuing banks
and canceled their debit or charge cards.

JKP, MJD and TAL’s customer service department® was overwhelmed

with complaints. In February 1998, the customer service department

had two employees. The complaints increased steadily during the year.

Around April 1998, in response to the increased number of calls, more

customer service representatives were hired. Towards the end of 1998,

" Some cardholders were charged $19.95 for several months in a

row.

s The Court refers to a single customer service department

pecause the evidence shows that JKP, MJD and TAL shared a single
customer service department and used the same set of employees.
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when the volume of complaint calls was at its highest, the customer
service department had 12 or 13 representatives. At that time,
thousands of calls were answered each day. Every customer service
agent received 200 to 300 calls per day.

According to employees’ estimates, more than 50% of the calls
were from people who said they did not order the defendants’ services
and had no idea why they were billed. 1In addition, an astonishing 40%
to 50% of the calls were from people who said they did not have a
computer and had not given their card numbers to anyone. Not
surprisingly in the scheme of things, the customer service agents’
computer screens generally did not display consumers’ street or e-mail
addresses because such information was(hot available. Thus, the
customer service representatives were unable to verify whether the
complaining callers had actually signed up for any of the companies’
Internet web sites.

In the summer of 1998, Ken Taves and Rappaport established a bank
support department (and a separate telephone line) to respond to calls
from card issuing banks and credit unions. The goal was to get the
issuing banks to contact JKP, Netfill, N-Bill, MJD, Webtel or TAL
directly (instead of going through the charge authorization networks)
so that the defendants could issue credits. By issuing credits, these
defendants could avoid the penalties and fees associated with
chargebacks and reduce their exposure to the Visa USA chargeback
monitoring program.‘® Rudy Pena, the employee that Ken Taves and
Rappaport picked to head the bank support department, had no knowledge
//

s The defendant companies never disputed a chargeback.
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of the Truth in Lending Act, Electronic Fund Transfer Act or the
credit card processing rules for Visa, MasterCard or Discover.

By August 31, 1999, the Charter Pacific and Heartland merchant
accounts had processed over $6.8 million worth of chargebacks and

credits®’

(or 13.8% of the $49.4 million in “sales” proceeds deposite