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ELAN PHARMACEUTICALS, INC.'S MOTION TO
QUASH THIRD-PARTY SUBPOENAS BY ANDRX
CORPORATION

Pursuant to Rule 3.34(c) of the Federal Trade Commis-
sion's Rules of Practice, Elan Pharmaceuticals, Inc. hereby
moves to quash the third-party subpoenas served on it by Andrx
Corporation. The grounds for this motion are set forth in the

attached Memorandum in Support of Motion to Quash.

Dated: September 11, 2000
New York, New York

c L GORDON & REINDEL

Laurence T. Sorkin (LS 3906)
Joel Kurtzberg (JK 1552)

80 Pine Street

New York, New York 10005
(212) 701-3000

Attorneys for Elan Pharma-
ceuticals, Inc.



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of :

HOECHST MARION ROUSEL, INC.,
a corporation,

CARDERM CAPITAL L.P., : Docket No. 9293
a limited partnership,

* se

and :

ANDRX CORPORATION,
a corporation. :

IT IS HEREBY ORDERED that Elan Pharmaceuticals,
Inc.'s motion to quash third-party subpoenas by Andrx Corpora-

tion is GRANTED.

D. Michael Chappell
Administrative Law Judge

Dated: September __, 2000



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of :

HOECHST MARION ROUSEL, INC.,
a corporation, :

CARDERM CAPITAL L.P., : Docket No. 9293
a limited partnership,

and

ANDRX CORPORATION,
a corporation.

MEMORANDUM OF ELAN PHARMACEUTICALS, INC.
IN SUPPORT OF MOTION TO QUASH THIRD-PARTY

SUBPOENAS BY ANDRX CORPORATION

Elan Pharmaceuticals, Inc. ("Elan Inc."), a third-
party to these proceedings, moves to quash the subpoenas served
on it by Andrx Corporation ("Andrx") in this case for the fol-

lowing reasons:

o All of the requests for information relate ei-
ther to matters irrelevant to the allegations of
the complaint in this matter or to defenses that
are invalid as a matter of law;

1 The subpoenas impermissibly attempt to define
the term "Company" so broadly as to include
documents solely in the possession, custody or
control of Elan Inc.'s Irish parent company,
Elan Corporation, PLC, without properly comply-
ing with the service requirements of Irish law;
and

. The confidential nature of the information
sought by Andrx weighs heavily against its pro-
duction in this proceeding.



FACTS

The FTC has instituted this action against Andrx and
Hoechst Marion Rousel ("Hoechst"), alleging that various agree-
ments entered into between Andrx and Hoechst in connection with
patent litigation concerning Hoechst's brand name hypertension
drug, Cardizem CD, and Andrx's generic biocequivalent, violate
the antitrust laws. Elan Inc., a Delaware corporation with its
principal place of business in California, is not a party to
this action and has no involvement in the market for anti-
hypertension drugs, Cardizem CD or any of its generic bioe-
guivalents. In fact, as a drug research company devoted to the
discovery, development and marketing of new therapeutic prod-
ucts principally for pain management and neurological disorders
such as Alzheimer's disease, Elan Inc. makes no drug products,
branded or generic, that compete with Cardizem CD. Elan Inc.
is not a manufacturer of generic drugs and does not hold any
ANDA's for any drug product. It has never licensed any of its
products to a generic drug manufacturer, and it has never been
a party to any patent litigation involving a generic drug.
Elan Inc. is a wholly owned subsidiary of Elan Corporation, PLC

("Elan PLC"), an Irish corporation.

Andrx has served two third-party subpoenas on Elan

Inc. -- one seeking the production of documents and the other a



depositionl -- concerning documents and communications relating
to patent settlement agreements and license agreements entered
into not only by Elan Inc., but by its Irish parent, Elan PLC,
and any other entity, regardless of country of incorporation,
controlled by Elan PLC. The subpoenas purport to be addressed
to "the Company," which is defined so broadly as to include
Elan Inc.'s Irish parent:

"As used herein, the words 'you' or 'your,' 'your

Company, ' or 'the Company' shall mean the individual

and/or entity to whom this subpoena was directed

[Elan Inc.] and each of its predecessors, successors,

groups, divisions, subsidiaries and affiliates and

each of your present or former officers, directors,

employees, agents, controlling shareholders (and any

entity controlled by any such controlling share-

holder) or other person acting for or on behalf of

any of them."

Exhibit A, Definition and Instruction No. 2.

Elan Inc. has objected to producing documents in the
possession, custody or control of Elan PLC because the subpoe-
nas seek irrelevant information and because Elan PLC has not
been served with the subpoenas in accordance with Irish law.

Despite this, Andrx's counsel has persisted in its requests for

documents from both Elan Inc. and Elan PLC.

The subpoena served on Elan Inc. seeks six categories

of documents:

1 The two subpoenas were served on Elan Inc. on August 21,
2000 and are attached hereto as Exhibit A.



Request No. 1. All documents sufficient to identify
each settlement or partial settlement of patent
litigation which your Company has entered into in-
volving an innovator or brand name pharmaceutical
company and a generic company that involved any form
of (a) payment from the brand name company to the
generic company; or (b) licensing and/or royalty ar-
rangement between the brand name company and the ge-
neric company.2

Elan Inc. has never been a party to any patent 1liti-
gation between a brand-name pharmaceutical company and a ge-

neric company, and has never entered into a settlement or par-

tial settlement of any such litigation.

Request No. 2. All operative agreements involved in
the settlements or partial settlements reference in
Request No. 1 above, together with any analyses of
any such agreements.

This request is vague and ambiguous, as it fails to
define the key term "operative agreements." 1In any event, it

does not add anything to Request No. 1 as modified.

Request No. 3. Copies of all Licensing Agreements
and Joint Development Agreements to which your Com-
pany is or was a party, that involved any form of:
(a) payment from the brand name company to the ge-
neric company; or (b) licensing and/or royalty ar-
rangements between the brand name company and the
generic company.

This request is also vague, ambiguous and overbroad.
The key terms "Licensing Agreements" and "Joint Development

Agreements" -- both of which are capitalized as if they were

2 Request No. 1 of the subpoena was modified pursuant to an
August 25, 2000 letter from Laurence T. Sorkin to Hal
Shaftel, which is attached hereto as Exhibit B.



defined terms -- are not defined. Moreover, the terms "brand
name company" and "generic company" are also undefined and
their meaning is by no means clear in this context. The re-
quest also appears to be directed at agreements that are wholly
unrelated to patent litigation and have absolutely no connec-
tion to this case. 1In any event, based on our best understand-
ing of this unintelligible request, Elan Inc. has not entered
into any such agreements.

Request No. 4. All documents relating to any agree-

ments or contracts between you and Biovail Corpora-

tion concerning or relating to Adalat.

Elan Inc. has not entered into any such agreements or
contracts with Biovail Corporation. Nor would any such agree-
ments have any relevance to this proceeding.

Request No. 5. All communications and documents
which relate to communications between the Company
and the FTC concerning any of the agreements refer-
enced in Requests Nos. 1-4 above.

Elan Inc. has not had any communications with the FTC
concerning any agreements covered by Requests Nos. 1-4. In any
event, any such communications with the FTC would be both ir-
relevant to this proceeding and confidential as the subject of
a non-public investigation.

Request No. 6. Documents concerning any decision by
your Company or any other to market or not market a
pharmaceutical product in the context of an actual

or threatened patent litigation with respect to that
product.



Elan Inc. has no documents responsive to this re-

quest.

ARGUMENT

I. The Subpoenas Seek Documents Which Are Either
Irrelevant To This Proceeding Or Which Relate To
Defenses Which Are Invalid As A Matter Of Law

Under FTC rules, parties may seek discovery in FTC
proceedings only "to the extent that it may be reasonably ex-
pected to yield information relevant to the allegations of the
complaint, to the proposed relief, or to the defenses of any
respondent." 16 C.F.R. § 3.31(c)(1). Thus, a subpoena issued
in an FTC proceeding is invalid if the requested information is

not "reasonably relevant" to the allegations of the complaint

or to any valid defenses. See Linde Thomson Langworthy Kohn &

Van Dyke, P.C. v. Resolution Trust Corporation, 5 F.3d 1508,
1516 (D.C. Cir. 1993); FTC v. Invention Submission Corp., 965
F.2d4 1086, 1089 (D.C. Cir. 1992), cert. denied, 507 U.S. 910

(1993); FTC v. Anderson, 631 F.2d4 741, 745 (D.C. Cir. 1979).
Andrx's subpoenas should be quashed because they seek informa-
tion from Elan Inc. that is plainly irrelevant to both the

charges in this case and any valid defenses.

Not a single one of Andrx's document requests deals
with the subject matter of this litigation -- namely, the alle-
gation that Andrx's agreements with Hoechst harmed competition

in the market for Cardizem CD and its generic equivalent.



Rather, all of the requests deal with patent settlement agree-
ments and other agreements entered into by Elan Inc. -- or,
more accurately, its foreign parent Elan PLC -- that have no
obvious relevance to the allegations in this case. None of the

requested documents involve products in the relevant market.

Nor are any of Andrx's requests directed toward in-
formation that is "reasonably relevant" to any valid defense in
this action. Andrx's requests appear to be designed to support
Andrx's twelfth affirmative defense in this case -- namely,
that the "FTC is acting unlawfully and arbitrarily in attempt-
ing to single out Andrx for challenge with respect to thel]
commonplace provisions [of the Andrx-Hoechst agreements]."
Andrx Answer  51. But this "selective enforcement" defense --
which is the subject of a pending motion to strike by Complaint
Counsel -- has been emphatically rejected by the U.S. Supreme
Court as invalid as a matter of law in Commission proceedings.
See, e.g., FIC v. Universal-Rundle Corp., 387 U.S. 244, 249-50
(1967) ("[A]llthough an allegedly illegal practice may appear to
be operative throughout an industry," the Commission's discre-
tionary judgment about who to prosecute within the industry
cannot be overturned "in the absence of a patent abuse of dis-
cretion"); Moog Industries, Inc. v. ETC, 355 U.S. 411, 413
(1958), rehearing denied, 356 U.S. 905 (1958) (even if an al-

legedly illegal practice is operative throughout an industry
"whether all firms in the industry should be dealt with in a

single proceeding or should receive individualized treatment

-7 -



are questions that call for discretionary determination by the

administrative agency").

Not surprisingly then, the Commission has routinely
quashed requests for documents that relate to such defenses.
For instance, in In the Matter of Qutdoor World Corporation,
Docket No. 9229, 1989 FTC LEXIS 142 (November 3, 1989), a sub-
poena requesting documents needed "to prove . . . affirmative
defenses that [the Respondent] has been unfairly singled out
from an industry where the practice alleged in the complaint is
rampant" was quashed on the ground that the demand was
"jrrelevant" in light of the legal insufficiency of the selec-
tive enforcement defense. Id. at *2. For the same reasomns,
the Commission has also repeatedly stricken selective enforce-
ment defenses from the pleadings when asked to do so. See,
e.g., In the Matter of Synchronal Corporation, Docket No. 9251,
1992 FTC LEXIS 61 at *2 (March 5, 1992) ("That other competi-
tors engaged in the same practices alleged in the Complaint is
not a defense."); In the Matter of Rush-Hampton Industries,
Inc., Docket No. 9167, 1984 FTC LEXIS 94 at *2 (April 6, 1984)

(same) ; In the Matter of The Kroger Company, Docket No. 9102 C,
1977 FTC LEXIS 70 at *3 (October 18, 1977) (defense of selec-

tive enforcement is "insufficient as a matter of law").

In any event, even if a selective enforcement defense
were legally cognizable -- which it is not -- the requested

agreements would not be relevant to such a defense unless they‘



contained terms that were in fact similar to the Andrx-Hoechst
agreements. To entertain this defense would thus invite a se-
ries of protracted, collateral litigations concerning the simi-
larity of each settlement agreement Andrx claims to be compara-
ble to the Andrx-Hoechst agreements. The prospect of litigat-
ing such collateral issues alone is sufficient reason to reject
such discovery requests now. See, e.g., In the Matter of
Volkswagen of America, Inc., FTC Docket No. 9154, (March 12,

1985) (discovery concerning collateral matters prohibited); In
the Matter of Borg-Warner Corp., Docket No. 9120, 1979 FTC
LEXIS 166 (October 19, 1979) (quashing request for discovery

that would generate "a number of collateral issues unduly de-

laying the proceeding").

Moreover, the agreements and documents requested by

Andrx bear no relation to any rule of reason defense that it

may attempt to assert in this case.3 The rule of reason re-
quires courts to weigh the procompetitive effects of the agree-
ment at issue with the anticompetitive effects in the market in
question. The agreements Andrx seeks to discover of have no

bearing on the market for Cardizem CD and its generic equiva-

3 At least one court in a related proceeding has already
found rule of reason analysis inapplicable to Andrx's
agreement with Hoechst, finding that the agreement consti-
tutes a per ge violation of the antitrust laws. See In re

Cardizem CD Antitrust Litigation, 105 F. Supp.2d 692 (E.D.

Mich. 2000).



lent and say nothing about the effects that the Andrx-Hoechst
agreement may have had on competition in that market. As such,
they are irrelevant to any rule of reason analysis in this

case.

II. The Subpoenas Impermissibly Seek Documents That
Are Solely In The Possession, Custody Or Control
Of Elan PLC Without Complying With The Service
Requirements Of Irish Law

As noted above, the subpoenas were served on Elan
Inc., a Delaware corporation with its principal place of busi-
ness in California. Not only does Elan Inc. have no direct in-
volvement with the market for Cardizem CD, but it also has
never been a party to any of the agreements Andrx seeks in or-
der to establish its irrelevant defense of selective enforce-
ment. The only documents potentially responsive to Andrx's re-
quests pertain to documents in the possession of Elan Inc.'s

parent company, Elan PLC.

Elan PLC is an Irish corporation. It has not been

served with either subpoena. However, Andrx, by defining the

term "Company" in the subpoenas so broadly,4 seeks the produc-
tion not only of documents in the possession, custody, and con-
trol of Elan Inc., but also those in the possession, custody,

and control of the foreign parent company, Elan PLC. Such a

4 See page 3 above.
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reading of the subpoenas is an affront to Irish sovereignty and

violates principles of both international and U.S. law.

As this court has recently noted in this case in its
July 14, 2000 Order granting Biovail's motion to quash a sub-
poena that failed to comply with Canadian law, a subpoena is-

sued by an administrative agency of the United States must not
violate international law. See FTC v. Compagnie de Saint-
Gobain-Pont-A-Mousson, 636 F.2d 1300, 1304 (D.C. Cir. 1980).

Andrx's attempt to assert jurisdiction over Elan PLC without
complying with Ireland's laws regarding service of process is
nothing short of an impermissible attempt to circumvent Irish
law pertaining to service of process on Irish companies. Andrx
cannot, consistent with the ruling in Saint-Gobain, seek to ob-
tain documents in the possession of an Irish company by mailing
a copy of the subpoena to a subsidiary located in California.
Accordingly, Elan Inc. moves to limit the definition of
"Company" in the subpoenas so that the only documents required
to be produced are those in the possession, custody or control

of Elan Inc.

ITI. The Confidential Nature Of The Information Sought
By Andrx's Subpoenas Weighs Heavily Against Its
Production In This Proceeding
Even assuming, arguendo, that the subpoenas could

properly reach documents in the possession, custody or control

of Elan PLC, the subpoenas should nonetheless be quashed be-

-11-



cause they seek highly sensitive and confidential business in-

formation from a direct competitor.

Parties seeking disclosure of confidential informa-
tion typically must make a strong showing that the information
sought is relevant and that there is a specific need for the
documents in order to prepare for trial. Blue Cross and Blue
Shield of Missouri v. Anderson, 897 S.wW.2d 167, 170 (Mo. Ct.
App. 1995); Hartley Pen Co. v. U.S. District Court for the
Southern District of California, Central Division, 287 F.2d

324, 328-31 (9th Cir. 1961), cert. denied, 375 U.S. 945 (1963);
Duplan Corp. v. Deering Milliken Inc., 397 F. Supp. 1146, 1186

(D. 8.C. 1974) (requiring a "clear showing that the documents
are relevant to the issues involved"). 1In this case, no such
showing has been made. Any claim of relevance is dubious at
best and would be outweighed by the highly sensitive and confi-

dential nature of the materials sought.

Moreover, courts have been particularly reluctant to
force third-parties to a litigation to disclose confidential
information to their competitors. See Berrie v. Berrie, 457
A.2d 76, 82 (N.J. Super. 1983) ("As to business records, courts
have been most reluctant to force a nonparty competitor to di-
vulge confidential information."); United States v. Serta Asso-
ciates, Inc., 29 F.R.D. 136, 138 (N.D. Ill. 1961). The fact
that Andrx competes directly with Elan PLC therefore further

militates in favor of quashing the subpoenas.

-12-



In light of the lack of relevance of the documents in
question, these confidentiality concerns weigh even more heav-
ily in favor of quashing the subpoenas. The fact that there is
a protective order presently in place does not warrant a dif-
ferent outcome. "A protective order is not a substitute for
establishing relevance or need." Micro Motion, Inc. v. Kane
Steel Co., Inc., 894 F.2d4 1318, 1325 (Fed. Cir. 1990). Moreo-
ver, there is nothing in the current protective order that
would prevent parties in other ongoing proceedings from obtain-
ing access to any confidential documents turned over to Andrx

in this proceeding.
CONCLUSTION

Andrx's subpoenas should be quashed because they (1)
relate to matters that are irrelevant to the allegations of the
complaint in this matter and are not related to any valid de-
fenses, (2) impermissibly seek discovery of documents solely in
the possession, custody or control of Elan Inc.'s foreign par-
ent in violation of international, Irish, and U.S. law, and (3)
request that highly confidential and sensitive information be

disclosed to a competitor without an adequate showing of need.

-13-



Dated:

September 11, 2000
New York, New York
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f.aurence T. Sorkin (LS 3906)
Joel Kurtzberg (JK 1552)

80 Pine Street ‘

New York, New York 10005
(212) 701-3000

Attorneys for Elan Pharma-
ceuticals, Inc.



CERTIFICATE OF SERVICE

I, Joel Kurtzberg, hereby certify that on September 11,
2000, I caused a copy of Elan Pharmaceuticals, Inc.'s Motion to
Quash Third-Party Subpoenas by Andrx Corporation to be served
upon the following persons by hand:

Hon. D. Michael Chappell
Administrative Law Judge
Federal Trade Commission
Room 104

600 Pennsylvania Ave., N.W.
Washington, D.C. 20580

Donald S. Clark, Secretary
Federal Trade Commission
Room 172

600 Pennsylvania Ave., N.W.
Washington, D.C. 20580

Markus M. Meier, Esq.
Federal Trade Commission
Room 3114

601 Pennsylvania Ave., N.W.
Washington, D.C. 20580

Louis M. Solomon, Esqg.

Hal Shaftel, Esqg.

Solomon, Zauderer, Ellenhorn, Frischer & Sharp
45 Rockefeller Plaza

New York, NY 10111

James M. Spears, Esdqg.

Shook, Hardy & Bacon, L.L.P.
801 Pennsylvania Avenue, N.W.
Suite 800

Washington, D.C. 20004

Peter O. Safir, Esq.
Kleinfeld, Kaplan & Becker
1140 19th Street, N.W.
Washington, D.C. 20036

<j7 Joel\KurtzbéF




UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
In the Matter of :

HOECHST MARION ROUSEL, INC.,
a corporation,

CARDERM CAPITAL L.P., : Docket No. 9293
a limited partnership, :

and :

ANDRX CORPORATION, :
a corporation. :

I am a partner in the law firm of Cahill Gordon & Re-
indel, counsel for Elan Pharmaceuticals, Inc. ("Elan Inc.") and
submit this statement pursuant to Rule 3.22(f) of the Federal
Trade Commission's Rules of Practice in connection with Elan
Inc.'s motion to quash subpoenas served on it by Andrx Corpora-
tion ("Andrx"). On August 24 and September 6, 2000, I spoke
with Hal Shaftel of Solomon, Zauderer, Ellenhorn, Frischer, &
Sharp, counsel for Andrx, in a good faith effort to resolve by
agreement the issues raised by Elan Inc.'s motion to quash.

Mr. Shaftel agreed to modify Request No. 1 of the subpoena, but
we were not able to reach agreement as to objections I raised
regarding the lack of relevance of Andrx's requests and whether
the subpoenas could properly reach Elan Inc.'s foreign parent

company. Mr. Shaftel said that he was particularly interested



in patent settlement agreements entered into by Elan Inc. and
Elan Corporation PLC and that he would call me back to identify
the particular agreements he was seeking. Because he has not
called me back as of this date, and because we have been unable

to resolve our differences, Elan Inc. has filed the attached

motion to quash.

Dated: September 11, 2000
New York, New York

o L. GORDON & BEINDEL
<(- .

VLaurence T. Sorkin (LS 3906)
80 Pine Street

New York, New York 10005
(212) 701-3000

Attorneys for Elan Pharma-
ceuticals, Inc.
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EXHIBIT A

. Al documents suficiens to identify esch sericment or partial
setilement of pacat litigation, conceming winch your Company is 2ware, avolving an
innovator or brand name pharmaceutical company. and a generic compant. that invol ed
any form of.

(a) paymen: from the brand narne company to ihe genenc company: or
(b) Licensing and/or royalty arrangement between the brand name
company and the genenic company.

2. Al aperative agreements involved in the sedlements or parual
senlements refezenced in Request No. 1 2bove, together with any analyses of any such
agreements.

3 Copies of all Licensing Agreements and Joint Development
Agreements to which your Compeny is or was a party, that snvolved any form of:

(a) payment from thc brand name company 10 the generic company: or
(b) hicensing and/or royalty arrangement between the brand name
company and the genetic company.

4, All documents relaiing 1o any agreements or contracts between you
and Biovail Corporaton conccming or relating to Adataf

5. All comerunications and documents which relate 1o
communications berwsen the Company and the FTC concerming any of the agreements
referenced in Reguests Nos. 1-4 above.

6. Documents conceming any deasion. by your Company or any
other, to market or not market 3 pharmaceutical product in the context of an actus! o1

threatened patent hitigation with respeet 1o that product.



DEFINITIONS AND INSTRUCTIONS

1. Uniess otherwise stmsd, the requests herein rcfer 1o te ime penod

= s of January 1, 1992 through present.

2. As used hercin. the words ~vou"™ or “vour.” "vour Company.” or
“the Cornpany"” shall mean the individual and/or entity to whom this subpoena was
directed. and cach of nts predecessors, successors, groups. divisions. subsidianes and
affiliates and each of your present or former officers, dirccrars, emplovees, agents,
controlling sharcholders (and any entity controlled by any such controlling shareholder)
or other person acting for or ¢ behalf of any of them

3 As used herem, the terms “document™ or “documents”™ ot
“documentation” mnclude these terms as defined by 16 C.F.R. § 3.34(b) and, in addition.
the onginal or dsafts or any kind of wnnen, prinied, recorded or graphic mutter or sound
reproduction. however produced or reproduced, whether sent or recerved or neither, and
2ll copics thersof which xre different in any way from the original (whether by notation,
mdication of capies sent or received or otherwise) regardless of whether designated
“Confidential,” “Pvileged™ or otherwise and including. but not hmited to. any
correspondence. paper, book, accoun:, drawing, agreement, contract. e-mail. handwritten
notes, invoice, memorandum, telegram, object, opinion, purchase order, report, records,
iranscTipl, summary, swudy, survey recording of any telephone or other conversation,
interviews or notes of ny conference. The terms “Gocument™ or “documents™ shall also
include data stored. maintained or organized electromcally or magnencally or throuzh
computer equipment, translated, 1f niccessary. by you into reasunably usable form. and

film impressions. magneuc tape and sound or mechanical productions of any kind or

nature whatsgevcr.



4. Except for pnvileged materials, produce each responsive document
mn its cntirety by including all arrachmenss and sl p2ges. regasdless of whether they
directly relate 1o the specified subject maner. Submit any appendix, table. or other
anachment by either physically anaching it to the responsive Gocumnent or clearly
marking it 10 indicaie the responsive documen: (o which 1t corresponds. Except for
povilezed matenal, do not mask, cut. expunge. cdit, or delete any responsive gocument
or portion thereof in 2ny manner.

5. As us2d herein, the connectives “and”™ and “or™ shall be consurued
eyther digjunctively or conjunc:ively as necessary ro bring within the scope of the
discovery request all responses that might otharwise be construed 1o be outside of its
scope.

6. The response to each document prodisction request s 10 be
numbered in & manner consistent with these requesis and is 10 be preceded by the specific
request.

7. If any fomm of privilege or immunity s clamed as a ground for
withholding 2 r=sponse, submit a writicn stalement that describes the factual basis of the
putporied privilege or claym of immunity in sufficient deraij 10 permit the coun 10

adjudicate the validity of the claim.
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UNITED STATES OF AMERICA R
FEDERAL TRADE COMMISSION

[n the Marrer of e

HOECHST MARION ROUSSEL. INC, Docket No 9295
a corporanon,

CARDERM CAPITALLP,

a Jonuted paremership,
ang

ANDRX CORPORATION,

a corporaunn

PROT 0 R RNING B} VERY MATERIAL
For the purpose of protecting the interssts of the partwes and third panies n the above-
captioncd marter (the “Mauer™) against inproper use and disciosure of confidental informar:on
submitted or produced :n connecuon with this Matrer
IT 1S HEREBY ORDERED THAT rthis Protective Order Governing Confidential Material
{"Protective Order™) shall govers the handling of all Discovery Material, as hereaiter defined
D T1ONS
1 “Matier™ means the matter caprioned /i the Maner of Hoechs: Marton
Ruussel, Inc. . Carderm Capital L.P . and 4vdr< Corporation, Docket Number 9293, pending
before the Federal Trade Commi;sioﬂ and all subsequent appeliate or other review procesdwes -
relared thereto. |
. "Commission” or "FTC™ means the Federal Trade Commission, or any of its

employees, agents, artorneys, and alt other persons acune or PUIPOTLING 1O act on itS behalf,



¢ “Producing Party” means a Partv or Third Party that produced or mtcnds (o
produce Confidential Discovery Mazerial 15 2ny of the Parues For purposes of Confidential
Discoverv Macrial of 2 Thud Parry that exther is in the posscssion. custody o concrol of the FTC’
or has been produced by the FTC :n this Marner. the Producing Partv shall mean the Third Pany
that ongnally provided the Confidencial Discovery Material to the FTC. The Producing Parmy
shali also mean the FTC for purposes =f znv document o material prepared by. or on behalt of
the FIC

10 “Third Partv” means any natural person, panaership. corporanon, association
or other legal enuty Rot named 2s a pany 0 this Marer — including withour imnatioa Brovail
Corporation ("Bicvail™) and Faulding Inc (*Faulding™) — and their empioyees, directors,
officers. auomeys and agents.

11 “ExpervConsultant” means expens oc othet persoas who are retamed to assist
complaint counsel or Respondents’ counse! in prepasation for trial or to give testimony at trial

12. “Document” means the complete onginal o a true. carrect and complete copy
and any non-identical cOpies of any written Or erapaic Maiter. no matter how produced. recorded,
stored or reproduced, mcluding, bt not hmited 1o, any writing, letter, envelope, talegraph
meeting mimute, memorandum siatement, 2ffidavat, declaraton, book. recusd, survey, map, study,
handwritten rots, working paper. chart, index, 1abulavon, graph, wape, data sheet, data processing
card. primout, microfilm, mdex, computer readable media or otber electromcally stored data,
appointment book, diary, diary entry, calendar, desk pad, telcphone message slip. note of
INterView ar eommunication or any other data compilation. including all drafts of all such

documems “‘Documem” also includes every writing, drawing, graph. chan. photograph, phono
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record, 1ape and other data compilauons from which mformation can be obrained. and meludes
all drafts and all copies of every such wrning or recard thet comain any commentary. notes. of
marking whatsoever nor appeanog vn the ongmal

13 “"Discoverv Matenal”™ wicludes without limration deposnion testmony.
depositon exhibits. imerrcgatory responses. admssions, affidavits. declarations. documents
produced pursnant 10 compulsory process or voluntanly iz lieu thereof, and am other document;
or information produced or g:ven 1o one Pasty by snother Panv or by a Third Party in connection
with discovery 1a this Marer.

14 “Confidential Discovery Material” means all Duscovery Maienal that s
designated by a Producing Party as confrdest:al and st is covered by Section 6(f) of the Federal
Trade Commssion Act. 15 US.C § 46(1), 2né Commission Rule of Practce §4.10(a)2), 16
CFR &410{aX2); submirred to the FTC pursuant to the Han-Scou-Rodino Antzrust
Improvements Acr of 1976, 15U S.C § 18a, or formal mterpretations or rules promulgated
thereunder. 16 C F.R. Part 800. or Secuon 26(c)(7) of the Federai Rules of Civil Procedure and
precedents thereunder  Confidential Discovery Material shall include non-public commercial
miormation, the disclosure of which to Respondent or Third Parues would cause substantial
tommercial harm or personal cmbarrassment 1o the disclosing party. The following is a non- -
exhaustive iist of examples of informarion thas likely wili qQualify for trearmen: as Confidential
Discovery Matevial: strategsc plans (invalving pricing, marketing, research and dovelopment,
product readmaps. corporate alliances, of mergers and acquisitons) that have not been fully
unplemented or revesled to the public; trade secrets; Customer-specific evaluations ur data (e g,

prices, volumes, or revenues); prrsonael files and evalu'atiom; information subject to

4.



confidentizinty or non-disciosure 2ureements: propriewasy technical or engineering MIormation.
proprictary fimancial dara of prajections. and propnetary consumer, customer of market research
or atalyses applicable 1o current or futuce marker conditions, the disclosure of which could reveal

Confidential Discovery Materia!

TERMS AND CONDITIONS OF PROTECTIVE ORDER

! Discovery Marenal, or information derived therefrom. shall be used soleir Dy
the Partirs for purposes af this Mauer. and shall no? be used for any other purpose. mcluding
without limration any business or commercial purpose. The fasuies, in conducung discovery
from Third Parzes, shall attach 1o such discovery Tequests a copy of this Protective Order and 2
. cover lener thar will apprise such Thurd Parziec of their righns hereunder

2 Discovery Marerial may be designated as Confidential Dwscovery Marerial by
Producing Parues by placing on or affixing, ta such manner as will not interfere with the
legibility thereof, the notanon “CONFIDENTIAL - FTC Docket No 9293" (ot other sunilas
n0tauon containng a reference 1o this Maner) to the first pasc of a Jocument tontammne such
Confidential Discovery Materizl o1, by Parties by Instricung 1he Soust reponer 1o denote each
page of 2 transcript comtaining sueh Confidentia) Discovery Matenal as “Confidential” Such
designanons shall be made wehm fourieen {i3) days from Ui mual production or deposuion
and constitute a good-faith 'i;zpruenmion by counsel for the Party or Third Party makmg the
designations that the documen constitutes of contains “Confidential Discovery Material.”

3. To the extent any such material is made pant of this proceeding, all documents

heretofore obtamed by compulsory process or voluntanly from any Party, regardiess of whether



Sesivnated confidential by the Panty. and manscripts of any investigatiopal hcanngs. MiEniews
and depositions. which wers cbtained during the pre-complaint stage of this Marrer shali be
ureated as Confidential Discovery Material Material previously produced by Respondents and
designated as 2 “Confidential ~ regardless of whether such materials have been marked in
accordance with paragraph 2 above. shall be treated as Copfidential Discovery Materal 33
provided berein  The matenial referred to in this paragraph shall only be available tor us2 n thi
proceeging once an independent basis has been demonstrated for such use.

4 Confidential Discover Materal shall not, durectly or indirecthv. be disclosed
or otberwise provided to anvone except. in sccordance with paragraphs S and 6. 10

(a) complainr counse] and the Commission, as permitted by the Commussion s
Rules of Pracuice,

{b) Outside Counsel.

{c) Expens/Consukants,

(d) winesses or depanemts at trial or deposition;

(e) the Administrative Law Judge and personnel assisting hin,

() coun reponers and deposition (TRNSCrIPT repOneLrs.

{g) judges and other court personnel of any court having purisdiction over any
appeal proceedings involving this Martes. and

(h) any author or recipient of Confidentiat Discovery Material (as indicated on

the face of the document, record or material), and any individual who was i the direct cham of

supcrvision of the author at the tme the Confidential Discovery Material was cireated or received.

5. Inaddition to the gbove-designated persons. cenain named designated

-6-
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individuals and in-house COunSel not tp exceed TWO 2UOTDEYS PET COFporate party who do nor
have day 1o day business responsibilities shall be provided with access on the condion thas each
such m-house counsel or designated executive signs 2 declararion in the form atached hereto as
Exhibit “A.” which iS incorporated herein by reference For Respandens Carderm. the desianared
wdividual 8 Stephan Petrt. For Respondent HMR. the designated individyal 1s Edward
Siraremeser, Vice President and General Counse!.  For Respondent Andrx. the designated
individual is Seott Lodin, Viee President and General Counsel.

6 Confidenual Discovery Marenal shalt not, directly or mdwrectly. be disclosed
07 otherwise provided to an Expen/Consukant unless such ExpervyConsulant agrees m weiting.

(a) 10 maintan such Confidential Discovery Maierial in scparate locked
room(s) or locked cabinet(s) when such Confidentisl Discovery Material s aot demg reviewed,

(b) 10 revurn such Confidential Discovery Marerial 10 complaint counse! or
Respondent’s Queside Counsel. as appropriate. upon the conelusion of the Expert/Consultant's
35SIENMENT OF retention;

{c) to not diselose such Confidemtial Discovery Material to anyone, except as
permmed by the Protective Order: and

V(d) 1o use such Coafidential Discovery Material and the informanon comained
therewn soiely for the purpose.of rendering consylting services 10 & Party to this Mauer, inchuding
providing 1estanony in judicial or admmistrasive proczedings arismg out of ths Marter

7. This paragraph governs the procedures for the following specified disclosures
and challenges 10 desngnmons of confidentiality.

(3)  Disclosure to Expens



If2ny Parvy deswres 10 diszlosc Confidential Discovery Materia! 10 any expert who
may testify. who is aot an FTC employes, and who may have interests in the pharmaceusncal
industcy beyond their employment as an expert in thss Mancr. the disciosing Party shall notify the ’
Producing Parry of #ts dssite t disclose such material Such notice shall identidy the specific
expen who may testify o whem the Coafidential Discoverv Material s to be disclosed  Such
idenniicanion shall nciude, but st e kmited 10, the full name and professional address and or
atfiliauon of the proposed expent who may testify, and & cumrent curmiculum vitae of such expen
demifving all other presemt and prior emplovers an@/or fums i the pharmaceirucal indusiry for
which or on behalf of which the identified expert has been employed or done consultme work in
the preceding four (4) years. The Producing Party may uiject to she disclosure of the
Confidentigl Discovery Maerial within five (5) business days of receiving notice of an intent to
disclose the Confidential Discovery Material 1o the identified expert by previding the disclosing
Party with a writien statemert of the reasons for the objection If the Producmg Party timely
objecrs. the disclosing Party shall not disclose the Confidential Discovery Materal 1o the
wdentified expery, absent 3 wrinten agreememt with the Producing Panty or order of the
Administranve Law Judge The Producing Party lodging an abjectioa and 1he disclosing Party
shall meet 2nd confer in good faith in an attemps to determine the terms of disciosure to the
wenufied expen. If m the end of five {5) business days of negotiating the parties have not
resolved their differences or if counsel determine in wood faith that negotiatians have failed, the
disclosing Party may make wrmen 2pplication to the Adminisurative Law Judge as provided by
paragraph 7(c) of this Protccuve Order 1f the Producing Party does not object to the distlosure

of Confidential Discovery Material to the identificd expent within five (5) business days, the



disclosing Party may disclose the Confidential Discovery Material to the idennificd expen

(b) Challenges *» Confidentialiry Designations

If any Pamty seeks t challenge a Prodaziag Party s designarion of material as
Confidential Discovery Matenal or any other restiction contamed within ths Protective Order.
the challenging Panty shall noafv the Producing Party and all Pamnes of the chailenge to such
designation Such noncs shall idenufy wuk specificity (i ¢, bv dorument costrol numbers.
deposimon wansceipt page and line reference. or other means sufficicnt to locate easiiv such
materials) the designation being challenged. The Producing Party may prescrve s designation
within five (5) business days of receiving rotice of the confidentiality chalienge by providing the
challenging Party and all Parties with 8 written statemeat of the reasoas for the desicnanion If
the Producing Parry tmmely preserves sts rights, the Parties shall continue 1o trear the challenged
marensl as Confidential Discovery Material, absent 2 wrrien agreement with the Producing Party
or order of the Admmistratrve Law Jucdge The Producing Pany presesving as nights and the
challenging Panv shall meet and coafer in good faith i an anempt 10 negonate changes 10 any
cnalienged designation If ar the end of five (5) business days of negotacing the parties have not
resolved their ditterences or f counsel deterrmnc m good fanh that negotations have failed. the
challenging Pany may make written application to the Administrative Law Judge as provided by
paragraph 7(c) of this Protective Order If the Producing Panty does not preserve us nights within
five (5) busmess days, the chancngmg Party may alter the desigtmion as comained in the notice
The challenging {f&y shall noufy the Producing Party and the other Party of any changes in
confidentiality designasions. ;

~chal’tIISS t;f w:val de.signation. copics of published magazine or
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newspaper anticles, and excerpts fom published books and public documents filed with the
Securities and Exchange Commission may be used by any Party withour seference (0 the
procedures of this subparagraph

(c) Resolurion of Disclosure or Confidentizkry Disputes

If negouanons under subperagraphs 7(a)-(t) of this Protcctive Order have jaued to
resolve the issues. 3 Party seeking to disclose Confidential Discovery Material or chailenging a
contidenuzlity designation or any other restncticn contained within this Protecuve Order may
make written application (o the Acministrative Law Judge for relicf.  Such apphication shall be
served on the Producing Panty and the other Panty. and be accomparied by a centificauon that the
meet and confer obligations of thss paragraph have been met, but thas good faith ncgotztions
have failed to resotve ;:mundhg ssues. The Producing Party and any other Party shall have
five (5) business days to respond to the 2pplication, which time may be extended by the
Admimistrauve Law Judge. While an application 5 pendicg, the Pasties shall mamntain the pre-
appiicaton status of the Confidential Discovery Material. Nothing in this Protecuve Order shall
Creale a presumption or alter the burden of persuading the Adminustrative Law Judse of the
propriety of a requested disclosure or change in designation.

8. Confidential Discovery Material shall not be disclosed to any person described
tn subparagraphs &{b), 4(c) and 4(d) and parayraph 5 of this Protective Order umd such Mn
has executed and transmirted to Respoadent’s counse! or complaint counsel, as the case tmay be,
a declaraton or declarations, as applicable, in the form atvached hereto as Exhibit “A." which 1
incorporated herem by refcrence. Respondeats’ counsei and complaint eounsed shall maintain a -

file of all such declararions for the duration of the lmigzvion  Confidemial Discovery Material
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shall not be copied or reproduced for use in this Matrer except 10 te exteat such copying of
reproducnion 15 rezsonably necessary o the conduct of this Marer, and all such copies or
reproductions shab be subject to the 1erms of this Protective Order. If the duplication process by
which copies or reproductions of Confidential Discovery Matenal are made does not presenve tne
confidenualiry desigrations that appear oa the driginal documents. all such capies or
reproductions shall be stamped "CONFIDENTIAL - FTC Docket Np 2293

9 The Parties shall not be oblgated o challenge the propriety of anv desienation
or reatment of infarmation as coniidenual and the faifure 10 do so promptty shall not preclude
any suoscquent objection te such desigrazion or treatment, or any mation seeking permission fo
disclose such material w persoas oot referved to in paragraphs 4 and 5 above. 1If Configental
Discovery Meterial is produced wihow the legend arached. such document shall be treated as
Confidennial from the time the Producing Party advises complaint counsel and Respondems'
counsel i wrxing that such material should be so designated and provides all the Parties with an
2ppropriately labeled replacement, The Pamies shalt return promptly 0t destroy the unmarked
documems

10 1fthe FTC: (a} receives a discovery reguest that may require the disclosure by
1'of a Third Pany's Confidential Discovery Matenial: or {b) iniends 10 or is requured to disclose,
voluntanily or nvokmearily, ) Third Party’s Confidential Discovery Material (whether or not such
disclosure is m responsc to a decovery raquest). the FTC promptly shall notify the Third Party of
either recespt of such request or its intention 10 drsciose such material. Such notification shall be
m wriung and, if not onteﬁwlse doae, sent for receipt by the Thira Party at least five (5) business

days before production, and shall melude a copy of this Protective Order and a cover letter that
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will apprise the Third Pany of 15 righs hereunder o er

1] If 2nyone recetves 2 discovery request m anather proceeding that may require
the disclosurc of 2 Producmz Panty's Confidenual Discovery Material the subpoena recipient
promptly shall notifv the Producinz Party of receipt of such request  Such nouficauion shall be in
wr:ting and. if no1 otherwise done. sent for receipt by the Producing Party at least fnve (3)
busimness davs berore produstion, and shall mchude a copy of this Protective Order and a cover
leruer that will apprise the Producing Party of its rights hercunder  The Producing Party shall be
soiely responsible for asserting any objeciion to the requested production  Nothing herein shall
be construcd as requiring the subpoena recipient or anyone cise covered by this Order 1o
chalienge or appeal any such crder requiring production of Confideutial Discovery Matetial, or o
subject self to any penalties for noncompliance wath any such order. or to seek any reficf from
the Admmustrative Law Tudge or the Commission.

12 This Order governs the disciosure of information during the course of
discovery and does ot constitute an in camera order as provided in Sectwon 3.45 of the
Commssion’s Rules of Pracuce ("Rule™). 16 CFR. §3.45.

13 (a) The Commission’s Rules of Practice requirs that material may not be
withheld from: the public record uniess x falls within che scopc of an order by the Administranve
Law Judge thar such matm?l'_._ Or portions thereof, be placed in camera. 16 C.F.R. § 3 45(b) and
(d). To comply with this tule, the Pany seeking t introduce mto evidence by filing a plcading,
an exhibnt thereto, or otherwise placing on the record Confidential Discovery Matenal (“filing
Party”) must first obtain a0 order by the Adminstrative Lawe Judge that such information bas

bten granted in camera status.
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An application O in camera treatment st {1) spectficallv idenufv or descrioe
the lﬁalcnals for which in camera treatment i sought. {2) provide reasors for grammg such
materals o1 camera Sists: (3) Specify the ume period for which in camera wreatment ts sought
for each document. and (4) artach as exhibits to the apolicaton the documents contammg the
spezific mfarmanon for which i camera 1rearment is sought

A blanket in ramera order for an enuire pleading 1s conteany to public policy and
will not be granted. The panies must specifically identify the poruons of a pleading. dorument.
depositior. wanscript. or exhibit for which in comera weatment & sought  Entire documents of
exhibuts will rarely, if ever, be eligible for in camera wreatment  The paruies are reminded that
Rule 3 48 places the burden of showmg that public disclosure will likety resuh m a clearly
defined. serious injury upoa the person requesting in camera treatment. In addition, 10 sustam

1e burden of proof. an application must be supponcd by proper evidence. such as afBidavits_ 1o
support all facrual ssues. See 16 CF R §3.45.

{b) The Scheduling Order requires the parties o file motions 1o reguest in camera
treatment of materials marked confidential pursuant (o a protective order no later than September
1 2000

A Pany thar bas produced matenals or information that it reasonsbly expects
to include m a pleading, motion, exhibit or other paper 10 be filed with the Secretary (“pleading™)
and that »t believes meets the standards for in camera wreayment trust file a motion with the
Adminstrative Law Judge to request in camera treatment of such marerials no later than
September 1, 2000.

A Party that has received materials or information ffom unother Party or 2
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Third Pares that f reasonably expeets i nclude in 2 pleading must provide the opposing Pany or
Thurd Parvy wth a list of Sach raserials v later then August 18 7000 A Thuws Pam shall be
provided wath a copy of this Order 2long wirh such hst. Ths fist wilt not be ftied with the
Sacrerany’s Office. but must be served on the Admimustraine Law Judge

(c) If anv Parry seeks to introduce inta evidence. dv fthng 2 plezs

A

or othens e placing on the record. information which mchdes its own Conndential Dusoven
\aerial which has nor previousiv been granted /u comera status. and the Party sesks 10 preven:
its O marerials or wformauon from being placed on the public record. at least 10 dacs prios 1o
titny such pleadmy. -- unless it 5 impracuicadle (e.g.. when fihng a response or reply baef) m
which case at least 3 d2vs pror w0 ﬁling;uch pleading - the Panty shall make an application (o
the Administrative Law Judge tc request that such materials or information be treated as in
camera informanon

If any Party seeks to introduce :}-nio evidence. by filing a pleading
or othenwne placing on the record. information which includes another Partv’s Condidential
Discoren Marerial which has not previousty been granted m camera suatws. the filing Party must
noufy the other Pantv's counsel at least 13 days prior to such proposed filing - unlesgs it is
impracticable (e.g . when filing 2 response or reply brief). If 14 days advance notice cannot be
provided. the other Pany’s counsel must be notified as soon as possible and prwor 10 the time of
introducton of such docum'ei;u or formation. The Producing Party's counsel shall have 7 days
from the date of notice to make a0 application 10 the Adminlstraﬁ\re Law Judge to request tha

such maternls be reated as i camera information. The parues shall not fiic pleadings of

antachments thereto that contain anather Pany’s Confidential Discovery Material uniess the Party

-1a.
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sceking to miroduce such matern! nas first obtain=d an in camero order OF Cefties 1nat the Othe:
Parry has been given proper notice prior 1o the introduction of such matenal.
The partics shalf not file plendings or anachments thereto that ?
contain g Third Partv's Confidential Discovery Material unlese the Pany secking to introduce
such material has first obtained an in camera order of certifies that the Third Party ha; beea
ziven 14 davs notce prior 10 the introducuon of such matcrial and a copy of this Oraet
(d) The parties are cautioned thar compliance with this Order wili
require them to submit applications for in comera treaiment v advance of filing motions which
mclude confidential materials and that deadlines for filing motions attaching confidential
matenials will net be exxended for failure 1o file applications for in camera treatment 1n a wacty
manner  The paries are further cautioned that i is rarely necessasy w anach confidenial
wformation m support of pleadings  Absent strict adherence o thase procedures. plcadings
should be compased in 8 manner which sufficiently appriscs the Court of the mauer at issue and
which does not identify or disciose any confidential mformation Failure 1o comply with these
procedutes may result in pleadings or ponions thereof being stricken from the record.
14 Nothing in this Prowective Order shall be construed to conflict with the
provisions of Sections 6. 10, and 21 of the Federal Trade Commission Act, 1S U.5 C §§ 36, 50,
375-2, or wath Rules 3.22, 3275 or4.11(b)-(e), 16 CF.R. §§3.22, 5.45 and 4.1 ((b)-{e) * Any

Party or Producing Party may move af any time for. trestment tn camera of any Confidential

' The nght of the Adminidyative Law Judge, the Commission, and reviswing courts to disclose
wnformation afforded in camera treatment or Confidennal Discovery Material, to the exaem necessary

for ;roper drposition of the proceeding, is specifically reserved pursuanr o Rule 345, 1I6CFR_§
5.48.
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Discovery Maerial or any poruion of the procecdmes in this Matter (o the extent necessan for
- proper disposition of the Marter.
15. Ax the conciusion of this Marter, Respondeat’s counsel shall rewsm 1o the
Producing Panty, or deswroy. al! crigmait and copies of docurnents and all nores. memoranda. or
other papers contaimng Confidenual Discovery Maierial which have not been made pasy of the
record in this Marter  Complawnt counsel shall dispose of all documents in 2ccordance with Rele
S12,16CFR §312
1€ The provisions of thi Proteciive Order, nsofar as they restnc the
communication and use of Confidenual Discovery Material shall, without writen permusson of
the Producing Party or further order of the Administrative Law Judge hearing tus Maner,
continue 10 be bmding after the conelusion of 1his Mater
17 This Protective Order skall not apply to the disclosure by a Producing Pasty or
us Counsel of such Producmg' Panty's Confidential Dscovery Material to such Producing Panty's
employess, agents. former empioyees, board members. directors, and officers
18 The production or disclosure of any Discovery Material made afier entry of
this Protective Order which a Producing Party claims was inadvereent and should not have been
produced or disciosed because of a prrvilege will nor automatically be deemed to be a waivgr of
any privilege 10 which the Producing Party would have been cntitled had the privileged
Discovery Material 00t madvertently been produced or disclosed. In the event of such claimed
wmadvenent production or disclosure, the following procedures shall be followed:
@ | The Producing Party may request the return of any such Discovery

Material wathin twenty (20) days of discovering that it was inadverieny produced or disclosed
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tof inadvertently produced or disclosed withou redacting the Privieged content) A request for
the return of any Discovery Material shall identify the specific Discovery Matcrial and the basis
for asserung that the specific Discovery Material (or poruons thereof) is subject to the ateorney- 2
client priviiepe or the work product doctrine and the date of discovery that there had bezn an
nadvertent production o-r disclosure

(b) If 2 Producing Party requests the return, pursuant to this paragraph. of an
such Discovery Matenal from another Party, the Party 1o whom the request is made shall retum
mmmediarely o the Producing Panty all cupaes of the Discovery Material within s possession.
custody, or control - mcluding il copies in the possession of expens, consulants, or others to
whom the Discovery Material was provided — uniess the Party asked to rerurn the Discovery
Material in good faith reasonably believes whar the Discovery Material is not privileged. Such
good faith belief shall be based on either (i) a facial review of the Discovery Matenal, or (u) che
inadequacy of any explanations provided by the Producing Parry, and shall not be based on an
argument tha: producuon or disclosure of the Discovery Matenal waived any priviiege  In the
cvem thar only portions of the Discovery Material contain privileged subject marner, the
Producing Party shall substiute a redacted version of the Discovery Materiat at the time of
making the request for the return of the requested Discovery Material.

(£) Shouid the Panty contesung the request 10 retum the Discovery Materia)
pursuant to this paragraph dechae to retum the Discovery Material, the Producing Party seeking
retumn of the Discovery Material may thercefier move for an order compelhng the recurn of the
Discovery Marerial. In any such motion, the Producing Party shall have the busden of showing,

that the Discovery Marerial is privileged and that the production was inadvertent.

.17 -



19 Entry of the foregumg Protecuve Order & without prenudics to sne frent of
the Panies to apply for furthes protective orders or for modiicanion of any provsion of this

Protective Oider

ORDERED I>on (L'?“é
D Mchael Chapoell N

Adminstranve Law Juags

Dateg April 28 2000
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UNITED STATES OF AMERICA

FEPERAL TRADE COMMISSION
EXBIBIT A
In the Maner of
HOECHST MARION ROUSSEL, INC., Docket No 6293
B COtpOranon,
CARDERM CAPITALLP.
3 himited parmersh;p,
and
ANDRX CORPORATION,

a carporation

DECLARATION CONCERNING PROTECTIVE ORDER
GOVERNING DISCOVERY MATERIAL

1. {NAME]. hereby declare and certify the following to be true;

[ [Statement of employment]
2 | have read the “Protective Order Governing Discovery Material” ("Protective
Order™) ssued by Administrative Law Judge D. Michael Chappelt on April 28, 2000, in connection
with the above captioncd matter 1 understand the reswictions on my use of any Confidential
Discovery Material (as thus term is used in the Protective Order) in this action asd I agrec to abide
by the Protecuve Order.

3 ! understand that the restrictions on my use of such Confidential Discovery
Matenal include. ;-

. M!wﬂl-mmhgonﬁdenﬂﬂbistommmiﬂoutyfcrlhepumssof
prepoang for this proceedings, and beasing(s) and any appeal of this
proceeding and for o other purpose; T

b char I will no disclose such Confidential Discovery Marerial to anyonc, except
as permnted by the Prowective Order: and



c. tha vpon the termination cf my participation @ this proceeding I will promptty
rerurn all Confidensial Discovery Marerial and all nates. memoranda. of
other pspers comtaining Confidential Discovery Masesial 10 complaint
counsel of respondent’'s counsel, as appropriate.

[+ 1 understand tha if I am recewving Confidential Discovery Matenial as an
ExpervConsultant. as that term is defined in this Prowective Order. the restrictions an my use of
Confidential Duscovery Material also mclude the diny and obligation.

a 1o mainawn such Confidential Discovery Material in separate locked rooms) or
locked cab:ner(s) when such Confidential Discovens Matenal 15 not being
reviewed,

b to remmn sueh Confidential Discovery Matenal 1o compisim counsel or
Respondent’s Outside Counsel. as appropriate. upea the conclusion of my
assignment or fetenaion. and

¢ 1o use such Confidential Discovery Matetial ang the information contamned
therein solcly for the purpose of rendeting consulting scrvices w a Party 10
this Matter, mcluding providing testimony in judicial or admuoustrative

proceedings ansing out of thuis Marter.)
5 I am fullv aware that, pursuant to Section 3 42(h) of the Commission’s Rules of
Pracuce, 16 C.ER. § 3 42(h). my fatlure 10 compty with the terms of the Protective Order may

constizute comtempt of the Commission and may subject me to sancuons imposed by the
Commussion

Dare

Full Name [Typed or Printed]

Signarure



. UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

in the Matter of

HOECHST MARION ROUSSEL. INC.,
a corporation,

CARDERM CAPITAL L P,
a iimned parnership, Decket No. 9293
and

ANDRX CORPORATION,
2 corporation

Wt gt Sk N Nt Nt Nl o N o Nt S N
f

ORDER AMENMDING PROTECTIVE ORDER
GOVERNING DISCOVERY MATERIAL

Upon consideratior of Complaint Counsel's Motion to Amend Protective Order
Governing Discovery Material, Respondents’ counsals’ opposition thereto, and argumems of
counsel. IT IS HEREBY ORDERED that Complaink Counsel's motion is GRANTED. only as
herein specified. and that Paragraphs 3 and 19 of the Terms and Conditions of the Protective
Order Governmg Dgcovary Macerial. emtered in this matter on April 25, 2000. be amended as
follows .

3. To the extent any such material is made past of this proceeding, all documents
herztofore obrained b§@mpulsory process or voluntarily from any Party or Third Party,

recardiess of whether designated confidenrial by the Party or Third Parry, and transcnipts of any



mvestigatonal hearings. interviews and deposions, which were obained dufing the pre-
complamt stage of this Matier shall be treated as Confidential Discovery Matenial  Material
previously preduced by Respondens or 2 Third Pasty, and designated as “Configential,”
regardless of whether such marcyials have been marked m sccordance with paragraph > aborc.
shall be ireated as Confideatial Discovery Material as provided herein. The matena! referred to
1= this paragzazh sha!l only be available for use in this proceeding onze an mdependent basis has
been demonstrated for such use.

19 Entry of the farcgomg Protective Order is withour prejudice 10 the night of the Partes
or Third Parties 1o apply for further protective arders or for modification of any provision of this
Protective Osder.

Excepr as expressly stated berein the remainder of the Protective Order Governing

Discovery Material dated April 28, 2000, shall remaif in effect.

ORDERED , ;g M Chha 9‘—‘42 |
D_ MiZhacl Chappell

Admunistrative Law Judge

Dared. May 8, 2000
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(212) 701-3210

Re: In the Matter of Hoechst Marion Roussel,

Inc., et al.
Docket No, 9293

Dear Mr. Shaftel:

This will confirm the agreement that we reached when we
spoke by telephone yesterday regarding the two subpoenas served on my
client, Elan Pharmaceuticals Inc. ("Elan Inc."), at the request of
your client, Andrx Corporation ("Andrx"), in the above-captioned FTC
proceedings. The subpoenas were served on Elan Inc. in its offices in
South San Francisco, California on Monday, August 21, 2000.

We agreed as follows:

1. The time for Elan Inc. to move to limit or quash the
subpeona duces tecum shall be extended from August 31, 2000 to Septem-
ber 11, 2000.

2. Elan Inc. agrees that it will not move to quash the
subpoena duces tecum on the ground of improper service on Elan Inc.
However, Elan Inc. does not agree that service of the subpoena on Elan
Inc. constitutes effective service on its corporate parent, Elan Cor-
poration, PLC, an Irish corporation, and reserves the right to move to
quash or limit the subpoena to the extent that it seeks documents
which may be in the possession of Elan Corporation, PLC, but are not
in the possession of Elan, Inc. Elan Inc. recognizes that Andrx re-
serves all of its rights.



CanirLr. GORDON & REINDEL

3. If Elan Inc. does not make a motion to quash or limit
the subpoena duces tecum, it will produce non-privileged responsive
documents not subject to any such motion by September 18, 2000.

4. The deposition pursuant to the subpoena ad testifican-
dum shall be adjourned indefinitely. 1In the event that any deposition
is necessary, we have agreed that the deposition will take place in
San Francisco at a date to be agreed upon, and that that date will be
scheduled at least seven days in advance.

This will also confirm that you have agreed to modify Re-

quest No. 1 of the subpoena duces tecum so that it will call for the
production of documents sufficient to identify "each settlement or

partial settlement of patent litigation which your Company has entered
into involving an innovator or brand name pharmaceutical company and a
generic company . . ." The underscored language is intended to re-
place the words "concerning which your Company is aware" that are con-
tained in Request No. 1 as presently written. As discussed, Elan Inc.
reserves its right to move to quash or limit Request No. 1, even as so
modified.

I would appreciate it if you would notify me promptly if the
foregoing does not accurately reflect our understanding.

Thank you for your cooperation in this matter.

Siggerely,
K('

Laurence T. Sorkin

Hal Shaftel, Esg.

Solomon, Zauderer, Ellenhorn,
Frischer & Sharp

45 Rockefeller Plaza

7th Floor

New York, New York 10111
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