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UN TED STATES D STR CT COURT
D STRI CT OF NEW JERSEY

FEDERAL TRADE COWM SSI ON,
Plaintiff,

- agai nst -
M CHAEL P. McGOMNAN
AWNA MEDI CAL PRCDUCTS QOCRPCRATI ON
and | NDUSTR AL CHEM CAL CCORPCRATI QN
Def endant s. Hon. Alfred Wlin

Gvil Action 96-3227

STI PULATED FI NAL JUDGQVENT
Plaintiff, the Federal Trade Commssion ("FTC'), filed
its conplaint pursuant to sections 13(b) and 19 of the
Federal Trade Comm ssion Act ("FTC Act"), 15 U S.C 88 53(b)
and 57b, and the Tel emarketi ng and Consuner Fraud and Abuse
Prevention Act ("Tel emarketing Act"), 15 U S. C § 6101 et

seq. , charging defendants with violations of section 5(a) of



the FTC Act, 15 U S.C 8 45(a), and the FTC s Tel enarketi ng
Sales Rule, 16 CF.R Part 310. On July 1, 1996, this Court
granted the FTC s notion for a tenporary restraining order
wi th asset freeze, appointnment of a tenporary receiver and
other equitable relief, and ordered defendants to show cause
why a prelimnary injunction should not issue agai nst them
The parties subsequently agreed to entry of a stipul ated
prelimnary injunction, which this Court granted on July 18,
1996.

NOWN the FTC, by and through its counsel, and
Def endants M chael P. McCGowan, Ama Medi cal Products
Corporation, and Industrial Chemcal Corporation, having
agreed to the entry of this Stipulated Final Judgnent to
resolve all matters of dispute between themin this action
wi thout trial or adjudication of any issue of |aw or fact,
it is hereby ORDERED, ADJUDGED AND DECREED as fol | ows:

DEFI NI TI ONS

1. "Defendants" nmeans Ama Medi cal Products
Corporation ("Ama"), also d/b/a Md-Ama, Md-Ama First
Al de, Med-Ama First Aide Care and Avma Medical, and
I ndustrial Chemcal Corporation ("Industrial"), also d/b/a
I ndustrial Chemcal, Inc., their officers, directors,
agents, servants, enployees, and attorneys, and Mchael P
McCGowan, individually and as an officer of Ama and
I ndustrial and al so d/b/a M chael MGovern, M chae
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Mangrane, National Safety, National Safety Supply and
National Safety & Supply, all successors and assigns,
jointly and severally, and all other persons or entities in
active concert or participation with themwho receive actua
noti ce of this Judgnent by personal service or otherw se.

2. "Tel emarketing" neans a plan, program or canpaign
whi ch is conducted to induce the purchase of goods or
services by use of one or nore tel ephones and which invol ves
nore than one interstate tel ephone call.

3. "Unor der ed nerchandi se" includes goods that are
shipped or billed to a consuner in either of the follow ng
ways:

(a) without a prior sales agreenent identifying
the type, quantity (including nunber of itens per
box or case, if sold by the box or case), size,
brand name, and total price (including any

shi ppi ng, handling, insurance, or other cost) of
goods shi pped; or

(b) with a sales agreenent entered after

def endants have nmade any m srepresentation

prohi bited by paragraph | of this Judgment.

4. "Consuner" means any i ndividual, group,
uni ncor porated associ ation, limted or general partnership,

corporation, or other business entity.
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FI NDI NGS
1. This Court has jurisdiction of the subject matter

of this case and of the parties.

2. The conplaint states a claimupon which relief may

be granted agai nst defendants under sections 5(a), 13(b),
and 19 of the FTC Act, 15 U S.C. 88 45(a), 53(b) and 57b,
the Tel emarketing Act, 15 U . S.C 8§ 6101 et seq. , and the
FTC s Tel emarketing Sales Rule, 16 CF. R Part 310.

3. The acts and practices of defendants as alleged in
this case are in or affecting commerce, as "conmerce" is
defined in section 4 of the FTC Act, 15 U.S.C § 44,

4. Entry of this Judgnment is in the public interest.

5. Venue is proper inthe United States D strict
Court for the District of New Jersey.

6. This action and the relief ordered herein are in
addition to, and not in lieu of, other renedies as may be
provided by law to any party or parties other than the FTC
including both civil and crimnal renedies.

7. The parties agree that this Oder shall be
construed as solely renedial in nature, and shall not be
construed as the paynent of a fine, penalty, punitive
assessnent or forfeiture.

8. The parties agree that this stipulation shall be
submtted to the Court once fully executed, and shall be
bi ndi ng upon approval by the Court.
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9. Def endants waive all rights to seek judicial
review of, or otherw se challenge or contest the validity

of, this Oder.

l.
PRCHI Bl TED BUSI NESS ACTI VI TI ES

| T 1S THEREFORE ORDERED, in connection with the
advertising, offering for sale, sale, or distribution of any
goods, that defendants are hereby permanently restrained and
enj oi ned from

A maki ng any express or inplied representation of
material fact that is false or msleading, including, but
not limted to, any m srepresentation:

1. that consuners requested or placed orders
for defendants’ goods or services;

2. that consuners’ enpl oyees whose nanes appear
on defendants’ invoices ordered the goods or services
descri bed on such invoi ces;

3. t hat defendants shi pped goods or provi ded
services to consunmers with the consuners’ prior consent
and/ or shi pped goods or provided services described in
def endant s’ i nvoi ces;

4. that prior or existing business rel ationships

or accounts exist between the consuners and the def endants;
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5. that such accounts are past due or that
consuners are obligated to pay defendants for goods or
services or on accounts; and

6. that defendants will refer consuners’
accounts to collection agencies if they fail to pay
def endant s;

B. shi pping, or causing to be shipped, any unordered
good to any consuner;

C requesting, demandi ng or accepting paynent from
any consuner for any shipnment of unordered good, i ncluding,
but not imted to, invoicing, billing or collecting any

bill;

D. in connection with the tel emarketing of nondurabl e

of fice supplies and services, using threats or intimdation,
including false threats of litigation or outside collection,
i f the consuner does not pay;

E in any outbound tel ephone call, failing to
disclose the identity of the seller, the nature of the goods
and/ or services and that the purpose of the call is to sel
goods; and from

F. using any alias, pen nane, pseudonym or otherw se

m srepresenting their true identities.
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1.
CONSUMER REDRESS

| T 1S FURTHER ORDERED t hat

A judgrent is entered agai nst Defendants Ama
Medi cal Products corporation and Industrial Chem cal
Corporation in the amount of $5,914.67 (five thousand, nine
hundred fourteen dollars and sixty-seven cents).
| mredi ately upon entry of this order, the court-appointed
recei ver for said defendants shall deliver to the Comm ssion
a certified check for the full anmount of this judgnent.
Said check shall be in full satisfaction of the nonetary
clains alleged or that could have been all eged by the
Commssion in its conplaint agai nst said defendants; and

B. judgnent is entered agai nst Defendant M chael P
McGowan in the amount of $317,170.67 (three hundred
sevent een thousand, one hundred seventy dollars and si xty-
seven cents); provided, however, that this judgnment shall be
suspended until further order of the Court, and provided
further that this judgnment shall be subject to the

conditions set forth in Paragraph Vi1l of this Oder.
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| T 1S FURTHER ORDERED t hat :

A Funds transferred to the Comm ssion pursuant to
Paragraph Il of this Oder shall fully satisfy all nonetary
clains asserted by the Coomission in the Conplaint filed
herein and shall be used to provide redress to purchasers of
Def endants’ goods and pay expenses of admnistering the
redress fund.

B. If the Comm ssion determnes, inits sole
di scretion, that redress to purchasers is wholly or
partially inpracticable, any funds not so used shall be
deposited into the United States Treasury. No portion of
the paynment as herein provided shall be deenmed a paynent of

any fine, penalty or punitive assessnent.

I V.
BANS AS TO DEFENDANT M CHAEL P. MCGOWMAN

| T I'S FURTHER ORDERED that Defendant M chael P. MGowan
is hereby pernmanently restrained and enjoi ned from

A engagi ng or participating, whether directly, in
concert with others, or through any business entity,
investnment or other device, in the advertising, offering for
sale, sale, or distribution of any goods by neans of

tel emarketing; and from
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B. using any aliases, pen nanes, or pseudonyns, or
ot herwi se msrepresenting his true identity in the course of

busi ness dealings or in publicly filed docunents.

V.

NOTI CES TO FTC

| T 1S FURTHER ORDERED that, for a period of five years

commencing with the date of entry of this Judgnent,
Def endants shall notify in witing the devel and Regi ona
G fice of the Federal Trade Comm ssion, Regional D rector,
668 Euclid Avenue Suite 520-A, develand Chi o 44114, of:
A any change i n Defendant McGowan’ s enpl oynent
status, within ten days of such change. Such notice shal
i ncl ude the nane and address of each business that he is
affiliated with or enployed by, a statenment of the nature of
t he busi ness, and a statenent of Defendant McCowan's duties
and responsibilities in connection with the business; and
B. any proposed change in the structure of any
busi ness entity owned or controlled by Defendant M CGowan,
such as creation, incorporation, dissolution, assignnent,
sale, creation or dissolution of subsidiaries, or any other
changes that may affect conpliance obligations arising out
of this Judgnent, within thirty days prior to the effective

date of any proposed change.
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VI .
FTC REVI EW OF BUSI NESS PRACTI CES

| T 1S FURTHER ORDERED that, for a period of five years
comrencing with the date of entry of this Judgnent, for
pur poses of determning or securing conpliance with this
Judgnent, in connection with Ama Mdi cal Products
Corporation or Industrial Chemcal Corporation, or any other
busi ness owned or controlled in whole or in part by
Def endant McGowan, or any business i n whi ch Def endant
McCowan partici pates or engages in, Defendant McGowan shal |,
upon witten noti ce:

A permt representatives of the FTC, within five
busi ness days of receipt of such request, to interviewthe
officers, directors or enployees of any such business,
subj ect to the reasonabl e conveni ence of Defendant MCGowan
and the person to be interviewed and without restraint or
interference from Def endant McGowan, at a | ocation
reasonably convenient to the person to be interviewed,

Def endant McCowan, and the FTC. Such officers, directors,
or enpl oyees may have counsel present;

B. produce docunents requested by the FTC within five

busi ness days of recei pt of such request;
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C permt representatives of the FTC to depose any
officers, directors, or enployees of any such busi ness
within ten business days of receipt of such request; and

D. permt representatives of the FTC,L within five
busi ness days of receipt of such request, access during
normal busi ness hours to any office or facility in which
docunents and records are stored or held and to i nspect and

copy any such docunents in Defendant McGowan’s contr ol

VI,
LI FTI NG OF ASSET FREEZE AND RECElI VERSH P

I T I'S FURTHER ORDERED that the freeze of defendants'
assets and appoi ntnent of receiver, as ordered in paragraph
[l of the Tenporary Restraining Order first entered in this
matter on July 1, 1996, and continued by stipul ation of the
parties, shall be lifted upon paynent by the receiver of the
redress set forth in Paragraph 11 above.

| T 1S FURTHER ORDERED that the tenporary receiver shal
conpensate hinself in the anount of $1,000 for his services
rendered since the Court’s order of Novenber 27, 1996
approvi ng his conpensation, in full and conpl ete paynent for

his services as receiver
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VI,
Rl GHT TO REOPEN

The FTC s agreenent to this Judgnent is expressly
prem sed upon the truthful ness, accuracy, and conpl et eness
of financial statenents previously executed and submtted to
the FTC on or about July 16, 1996 and on the deposition
testinmony of defendants regardi ng those statenments given on
Qct ober 24, 1996, which contain material information upon
which the FTC has relied in negotiating and agreeing to the
terns of this Judgnent.

A finding of nmaterial msrepresentati on or om ssion as
to the financial statenent or deposition testinony of
def endant McCowan will render inmmedi ately due and payabl e
the entire anmount of the suspended judgnment herein entered
against him provided that the Federal Trade Comm ssion wl |
not seek an amount in excess of said judgnment, and provided
further that in all other respects this Judgnent shal
remain in full force and effect unl ess otherw se ordered by
this Court.

| T 1S FURTHER ORDERED THAT proceedings instituted under
this Paragraph are in addition to, and not in lieu of, any
other civil or crimnal renedies as nmay be provi ded by | aw,
including but not limted to any other proceedi ngs the FTC

may initiate to enforce this Judgnent. 1In the event of any
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noti on brought under this paragraph, this Judgnment shall be
reopened for the limted purposes set forth above.

For purposes of this Paragraph, and any subsequent
proceedi ngs to enforce paynment, including but not limted to
a nondi schargeability conplaint filed in a bankruptcy
proceedi ng, each defendant waives any right to contest any

of the allegations of the Conm ssion's conplaint.

I X.
DI STRI BUTI ON TO DESI GNATED | NDI VI DUALS

| T 1S FURTHER ORDERED that, for a period of five years
fromthe date of entry of this Judgnent, defendants shall

A i mredi ately provide a copy of this Judgnent to,
and obtain a signed and dated acknow edgrment of receipt of
the same from fromeach officer, director, managi ng agent,
enpl oyee, or independent contractor in any conpany or other
busi ness entity directly or indirectly owned, operated, or
controll ed by Defendant McGowan that engages in the
advertising, offering for sale, sale, or distribution of any
goods, and to each officer, director, and nanagi ng agent of
any conpany or other business entity that engages in the
advertising, offering for sale, sale, or distribution of any

goods at whi ch Def endant McGowan is enpl oyed; and
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B. mai ntai n, and upon reasonabl e notice nake available to
the FTC s representatives, the original and dated acknow edgnents

of the receipts required by this paragraph.

Xl .
COSTS AND ATTORNEY FEES
Each party to this Judgnment hereby agrees to bear its own
costs and attorney fees incurred in connection with this action;

provi ded, however , in the event the FTC initiates proceedings to

enforce any provision of this Judgnent and provided further this

Court determnes that defendants have violated any term or
provi sion of this Judgnent, defendants shall pay the costs and
attorney fees incurred by the FTC i n connection w th such

pr oceedi ngs.

X1,
RETENTI ON OF JURI SDI CTI ON

| T IS FURTHER ORDERED that this Court shall retain
jurisdiction of this matter for the purpose of enabling the FTC
and defendants to apply to the Court at any tinme for such further
orders or directives as nmay be necessary or appropriate for the
interpretation or nodification of this Judgnent, for the
enforcenment of conpliance therewith, or the punishnent of

vi ol ati ons thereof.
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X1,
WAI VER OF CLAI M5
Def endants wai ve all clains under the Equal Access to

Justice Act, 28 U S.C 8§ 2412, as anended by Pub. L. No. 104-121,
110 Stat. 847, 863-64 (1996), and all rights to seek appellate
review or otherw se challenge or contest the validity of this
Judgnent, or the tenporary or prelimnary orders entered in this
proceedi ng, and further waive and rel ease any claimthey may have
agai nst the FTC, the receiver, or their enpl oyees, agents, or

representatives.

SO ORDERED, this day of , 1996.

Hon. Alfred Wlin
United States District Judge

The parties consent to the terns and conditions set forth
above and to entry of this Stipulated Final Judgnent w thout

further notice to them

FOR THE FEDERAL TRADE OCOW SSI ON:

VIRAN A A DAVI DSQN, ESQ

Federal Trade Conm ssion

668 Euclid Avenue, Suite 520-A
d evel and, Chio 44114
(216) 522-4210

VAD- 4473
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Local Counsel :

FAITH S. HOCHBERG

United States Attorney

By: Susan C Cassell
Assistant U S Attorney

970 Broad Street —7th Fl oor
Newar k, New Jersey 07102
(201) 645- 2846

SG 8071

FOR THE RECEl VER

ERC TUNS, ESQ
19 Hutton Avenue
West Orange, NJ 07052

FOR THE DEFENDANTS:

Ama Medi cal Products Corporation
and I ndustrial Chem cal Corporation

By: M CHAEL P. McGOMN
Pr esi dent

M CHAEL P. McGOMN
| ndi vi dual | 'y
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