UNI TED STATES OF AMERI CA
BEFORE FEDERAL TRADE COW SSI ON

In the Matter of
FILE NO 9623002
SYNCRONYS SOFTCORP
a corporation, AGREEMENT CONTAI NI NG
CONSENT ORDER
RAI NER POERTNER
i ndividually and as an officer

of the corporation,

DANI EL G TAYLOR
i ndividually and as an officer
of the corporation, and

VEENDELL BROWN,
i ndividually and as an officer
of the corporation.

N N N N N N N N N N N N N N N N N N N

The Federal Trade Commi ssion has conducted an investigation
of certain acts and practices of Syncronys Softcorp, a
corporation, Rainer Poertner, Daniel G Taylor, and Wndel
Brown, individually and as officers of the corporation
(" proposed respondents"). Proposed respondents, having been
represented by counsel, are willing to enter into an agreenent
contai ning a consent order resolving the allegations contained in
the attached draft conplaint. Therefore,

| T 1S HEREBY AGREED by and between Syncronys Softcorp, by
its duly authorized officers, and Rainer Poertner, Daniel G
Tayl or, and Wendell Brown, individually and as officers of the
corporation, and counsel for the Federal Trade Conm ssion that:

1.a. Proposed respondent Syncronys Softcorp is a Nevada
corporation with its principal office or place of business at
3958 Ince Boul evard, Culver City, California 90232.

1. b. Proposed respondent Rainer Poertner is an officer of the
corporate respondent. Individually or in concert with others, he
formul ates, directs, or controls the policies, acts, or practices
of the corporation, including the acts or practices alleged in
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the draft conplaint. H's principal office or place of business
is the sane as that of Syncronys Softcorp.

1.c. Proposed respondent Daniel G Taylor is an officer of the
corporate respondent. Individually or in concert with others, he
formul ates, directs, or controls the policies, acts, or practices
of the corporation, including the acts or practices alleged in
the draft conplaint. H's principal office or place of business
is the sane as that of Syncronys Softcorp.

1.d. Proposed respondent Wendell Brown is an officer of the
corporate respondent. Individually or in concert with others, he
formul ates, directs, or controls the policies, acts, or practices
of the corporation, including the acts or practices alleged in
the draft conplaint. His principal office or place of business
is the sane as that of Syncronys Softcorp.

2. Proposed respondents admt all the jurisdictional facts set
forth in the draft conpl aint.
3. Proposed respondents wai ve:
a. Any further procedural steps;
b. The requirenment that the Conm ssion's decision contain
a statenment of findings of fact and concl usions of | aw,
and
C. Al rights to seek judicial review or otherw se to

chal l enge or contest the validity of the order entered
pursuant to this agreenent.

4. Thi s agreenent shall not become part of the public record of
the proceeding unless and until it is accepted by the Conm ssion.
If this agreenent is accepted by the Conm ssion, it, together
with the draft conplaint, will be placed on the public record for
a period of sixty (60) days and information about it publicly

rel eased. The Comm ssion thereafter nmay either withdraw its
acceptance of this agreenment and so notify proposed respondents,
in which event it will take such action as it nay consider
appropriate, or issue and serve its conplaint (in such form as
the circunstances nmay require) and decision in disposition of the
pr oceedi ng.

5. This agreenent is for settlenent purposes only and does not
constitute an admi ssion by proposed respondents that the | aw has
been violated as alleged in the draft conplaint, or that the
facts as alleged in the draft conplaint, other than the
jurisdictional facts, are true.
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6. Thi s agreenent contenplates that, if it is accepted by the
Commi ssion, and if such acceptance is not subsequently w thdrawn
by the Conmi ssion pursuant to the provisions of Section 2.34 of
the Comm ssion's Rules, the Comm ssion may, w thout further
notice to proposed respondents, (1) issue its conplaint
corresponding in formand substance with the attached draft
conplaint and its decision containing the follow ng order in

di sposition of the proceeding, and (2) nake information about it
public. Wen so entered, the order shall have the sane force and
effect and may be altered, nodified, or set aside in the sane
manner and within the sane tine provided by statute for other
orders. The order shall becone final upon service. Delivery of
t he conpl aint and the decision and order to proposed respondents
by any neans specified in Section 4.4 of the Comm ssion's Rul es
shal |l constitute service. Proposed respondents waive any right
they may have to any other manner of service. The conplaint may
be used in construing the ternms of the order. No agreenent,
under st andi ng, representation, or interpretation not contained in
the order or in the agreenent may be used to vary or contradict
the ternms of the order.

7. Proposed respondents have read the draft conplaint and
consent order. They understand that they may be liable for civil
penalties in the anount provided by |aw and other appropriate
relief for each violation of the order after it beconmes final.

ORDER

DEFI NI TI ONS

For purposes of this order, the follow ng definitions shal
appl y:

1. “Random access nenmory (RAM” is the primary working nmenory
in a conputer. The instructions provided by a conputer program
and the data being worked on are stored in RAMwhil e the program
is running. Additional RAM neasured in nmegabytes (“MBs”), can
be purchased in the formof mcrochips that are physically
inserted into a conputer

2. “Conpression technology” is a process which allows nore
information to reside in RAM Conpression technol ogy elim nates
redundant data by utilizing various recipes for analyzing and
transformng it.
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3. “Wndows 95" refers to the Wndows 95 software operating
system manuf actured by M crosoft, Inc.

4. “Substantially simlar product” shall nean any software
product that uses or purports to use conpression technol ogy and
that is intended or purports to increase the amount of RAMin a
conmputer or to acconplish any effect simlar to one that would be
caused by increasing the anmount of RAMin a conmputer. These
effects include, but are not Iimted to, increase in speed of
conput er operations, increase in size or nunber of applications
that can be run simultaneously, and expansi on of systens
resources or reduction or elimnation of “insufficient nmenory”
errors or messages.

5. "Conpetent and reliable scientific evidence" shall nean
tests, anal yses, research, studies, or other evidence based on
t he expertise of professionals in the relevant area, that has
been conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

6. Unl ess ot herw se specified, "respondents” shall nean
Syncronys Softcorp, a corporation, its successors and assigns and
its officers; Rainer Poertner, Daniel G Taylor, and Wendel

Brown, individually and as officers of the corporation; and each
of the above’s agents, representatives, and enpl oyees.

7. "In or affecting comrerce" shall mean as defined in Section 4
of the Federal Trade Conm ssion Act, 15 U.S.C. § 44,

| T 1S ORDERED t hat respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
wi th the manufacturing, |abeling, advertising, pronotion,
offering for sale, sale, or distribution of SoftRAM® or any
substantially simlar product in or affecting commerce, shall not
m srepresent, in any manner, expressly or by inplication, that:

A Such product increases RAMin a conputer using
Wndows 95 to a greater extent than other software
products;

B. Such product uses conpression technol ogy to increase

the RAM avail able to a conputer using Wndows 95 or
achi eves RAM conpression ratios of up to five tinmes or
hi gher in a conputer using Wndows 95;

Page 4 of 9



C. Such product produces the effect of increasing the RAM
avai l able to a conputer using Wndows 95;

D. Use of such product in a conputer will speed up
W ndows 95;
E. Use of such product will permit a Wndows 95 user to

run | arger applications on a conputer or to open nore
appl i cations simnmultaneously;

F. Use of such product with Wndows 95 will result in
expanded systens resources on a conputer and will
substantially reduce or elimnate the occurrence of
conmput er screen nessages that indicate that the
conputer has insufficient nmenory to run the user’s
application(s); or

G M crosoft, Inc. has |icensed, endorsed, or otherw se
approved such product for use with Wndows 95.

| T 1S FURTHER ORDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the manufacturing, |abeling, adverti sing,
pronotion, offering for sale, sale, or distribution of SoftRAM
Sof t RAM®, or any substantially similar product in or affecting
commerce, shall not nmake any representation, in any manner,
expressly or by inplication, about the relative or absolute
performance, attributes, benefits, or effectiveness of such
product, unless such representation is true and, at the tinme of
maki ng such representation, respondents possess and rely upon
conpetent and reliable evidence, which when appropriate nust be
conpetent and reliable scientific evidence, that substantiates
the representation.

| T 1S FURTHER ORDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the manufacturing, |abeling, adverti sing,
pronotion, offering for sale, sale, or distribution of any
product intended to inprove the performnce of any conputer in or
af fecting comrerce, shall not make any representation, in any
manner, expressly or by inplication, that such product has been
aut hori zed, certified, |licensed, endorsed, or otherw se approved
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by any person or organization, unless such representation is
true.

| V.

| T 1S FURTHER ORDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the manufacturing, |abeling, advertising,
pronotion, offering for sale, sale, or distribution of any
product intended to inprove the performnce of any conputer in or
affecting commerce, shall not nake any representation, in any
manner, expressly or by inplication, about the relative or
absol ute performance, attributes, benefits, or effectiveness of
such product, unless, at the tinme it is nade, respondents possess
and rely upon conpetent and reliable evidence, which when
appropriate nust be conpetent and reliable scientific evidence,
that substantiates the representation

V.

| T I'S FURTHER ORDERED t hat respondents shall, for five (5)
years after the |last date of dissenm nation of any representation
covered by this order, maintain and, within ten (10) business
days of their receipt of a witten request, nake available to the
Federal Trade Commi ssion for inspection and copyi ng:

A Al'l advertisenents and pronotional materials containing
the representation

B. Al materials that were relied upon in dissemnating
the representation; and

C. Al tests, reports, studies, surveys, denonstrations,
or other evidence in their possession or control that
contradict, qualify, or call into question the

representation, or the basis relied upon for the
representation, including conplaints and ot her
comuni cations with consuners or with governnmental or
consuner protection organi zations.

VI .

| T 1S FURTHER ORDERED t hat respondent Syncronys Softcorp and
its successors and assigns shall deliver a copy of this order to
all current and future principals, officers, directors, and
managers, and to all current and future enpl oyees, agents, and
representatives having responsibilities with respect to the

Page 6 of 9



subject matter of this order, and shall secure from each such
person a signed and dated statenent acknow edgi ng recei pt of the
order. Respondent Syncronys Softcorp and its successors and
assigns shall deliver this order to current personnel wthin
thirty (30) days after the date of service of this order, and to
future personnel within thirty (30) days after the person assunes
such position or responsibilities.

VI,

| T 1S FURTHER ORDERED t hat respondent Syncronys Softcorp and
its successors and assigns shall notify the Conm ssion at | east
thirty (30) days prior to any change in the corporation that may
af fect conpliance obligations arising under this order, including
but not limted to a dissolution, assignnent, sale, nerger, or
ot her action that would result in the energence of a successor
corporation; the creation or dissolution of a subsidiary, parent,
or affiliate that engages in any acts or practices subject to
this order; the proposed filing of a bankruptcy petition; or a
change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation
about which respondents learn less than thirty (30) days prior to
the date such action is to take place, respondents shall notify
t he Comm ssion as soon as is practicable after obtaining such
knowl edge. AlIl notices required by this Part shall be sent by
certified mail to the Associate Director, Division of
Enf orcenent, Bureau of Consuner Protection, Federal Trade
Commi ssi on, Washi ngton, D.C. 20580.

VI,

| T 1S FURTHER ORDERED t hat respondents Rai ner Poertner,
Daniel G Taylor, and Wendell Brown, for a period of five (5)
years after the date of issuance of this order, shall each notify
t he Conmi ssion of the discontinuance of his current business or
enpl oynment, or of his affiliation with any conpany engaged in the
manuf acturing, |abeling, advertising, pronotion, offering for
sale, sale, or distribution of any product intended to inprove
t he perfornmance of any conputer in or affecting comerce. The
notice shall include respondent's new busi ness address and
t el ephone nunber and a description of the nature of the business
or enploynment and his duties and responsibilities. Al notices
required by this Part shall be sent by certified mail to the
Associ ate Director, D vision of Enforcement, Bureau of Consumer
Protection, Federal Trade Conm ssion, Washington, D.C 20580.
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I X.

| T I'S FURTHER ORDERED t hat respondents shall, within sixty
(60) days after the date of service of this order, and at such
other tinmes as the Federal Trade Conmmi ssion may require, file
with the Comm ssion a report, in witing, setting forth in detai
t he manner and formin which they have conplied with this order.

X.

This order will term nate twenty (20) years fromthe date of
its issuance, or twenty (20) years fromthe nost recent date that
the United States or the Federal Trade Conmi ssion files a
conplaint (wth or without an acconpanyi ng consent decree) in
federal court alleging any violation of the order, whichever
cones later; provided, however, that the filing of such a
conplaint will not affect the duration of:

A Any Part in this order that termnates in |less than
twenty (20) years;

B. This order's application to any respondent that is not
named as a defendant in such conplaint; and

C. This order if such conplaint is filed after the order
has term nated pursuant to this Part.

Provided, further, that if such conplaint is disnissed or a
federal court rules that the respondent did not violate any

provi sion of the order, and the dism ssal or ruling is either not
appeal ed or upheld on appeal, then the order will term nate
according to this Part as though the conplaint had never been
filed, except that the order will not term nate between the date
such conplaint is filed and the |later of the deadline for
appeal i ng such dism ssal or ruling and the date such dism ssal or
ruling is upheld on appeal .

Signed this day of , 19

SYNCRONYS SOFTCORP

By:

RAI NER POERTNER
Pr esi dent
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APPROVED:

M CHAEL JOEL BLOOM

Director
New Yor k Regi ona

Ofice

RAI NER PCERTNER, i ndividual |y
and as an officer of the
cor poration

DANI EL G TAYLOR, individually
and as an officer of the
cor poration

VENDELL BROWN, individually
and as an officer of the
cor poration

HARVEY |. SAFERSTEI N
Chadbour ne & Parke, LLP
Attorneys for respondents

ROBI N E. ElI CHEN

JULI E GEARTY

Counsel for the Federal Trade
Conmi ssi on
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UNI TED STATES OF AMERI CA
BEFORE FEDERAL TRADE COWM SSI ON

)
)
In the Matter of )
)
SYNCRONYS SOFTCORP, )
a corporation, )
)
RAI NER POERTNER, )
i ndividually and as an officer )
of the corporation, )
DOCKET NO.
)
DANI EL G TAYLOR, )
i ndividually and as an officer )
of the corporation, and )
)
VEENDELL BROWN, )
i ndividually and as an officer )
of the corporation. )
)

COVPLAI NT

The Federal Trade Commi ssion, having reason to believe that
Syncronys Softcorp, a corporation, and Rainer Poertner, Daniel G
Tayl or, and Wendell Brown, individually and as officers of the
corporation ("respondents”), have violated the provisions of the
Federal Trade Commi ssion Act, and it appearing to the Conm ssion
that this proceeding is in the public interest, alleges:

1. Respondent Syncronys Softcorp is a Nevada corporation with
its principal office or place of business at 3958 I nce Boul evard,
Culver City, California 90232.

2. Respondent Rai ner Poertner is an officer of the corporate
respondent. Individually or in concert with others, he

formul ates, directs, or controls the policies, acts, or practices
of the corporation, including the acts or practices alleged in
this conplaint. His principal office or place of business is the
sanme as that of Syncronys Softcorp.
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3. Respondent Daniel G Taylor is an officer of the corporate
respondent. Individually or in concert with others, he

formul ates, directs, or controls the policies, acts, or practices
of the corporation, including the acts or practices alleged in
this conplaint. His principal office or place of business is the
sanme as that of Syncronys Softcorp.

4. Respondent Wendell Brown is an officer of the corporate
respondent. Individually or in concert with others, he

formul ates, directs, or controls the policies, acts, or practices
of the corporation, including the acts or practices alleged in
this conplaint. His principal office or place of business is the
sanme as that of Syncronys Softcorp.

5. Respondent s have manufactured, advertised, |abeled, offered
for sale, sold, and distributed to the public software products
intended to inprove the performance of personal conputers,

i ncl udi ng “Soft RAM and “ Sof t RAM?>. ”

6. The acts and practices of respondents alleged in this
conpl aint have been in or affecting conmerce, as "comerce" is
defined in Section 4 of the Federal Trade Conm ssion Act.

Backgr ound

7. For a conmputer to work, it nust “load” its own operating

i nstructions, the applications prograns being used (such as word
processi ng, spreadsheet, and database prograns), and the data
bei ng worked on into its “random access nenory,” often referred
to as “RAM” As conputers’ operating instructions and
appl i cations progranms have becone nore powerful, they generally
have becone nore “nenory intensive,” i.e, they have needed nore
RAMto |load and run properly. This has been true of the

“W ndows” operating systens manufactured by Mcrosoft, Inc. --
t he predom nant operating systenms in personal conputers -- and
for applications prograns sold for use with them

8. When a conputer has inadequate RAM for a user’s denands, the
conput er may operate sluggishly, refuse to run large or multiple
prograns, or “crash,” in effect shutting down catastrophically

with resultant | oss of data. Additional RAM however, generally
can be purchased and installed in a conputer in order to mtigate
or renedy these problens. RAMis neasured in “negabytes,” often
abbreviated as “MB,” and is purchased in the formof nenory chips
that are inserted into the conmputer’s processor. Additional RAM
is relatively expensive, and personal conputer users often spend
several hundred dollars to purchase and install additional RAM
adequate to their needs.
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9. In or about May 1995, respondents began marketing a software
product called “SoftRAM” As is nore fully described
subsequent |y, respondents pronoted Soft RAMto users of the
Wndows 3.0, 3.1, and 3.11 operating systens (collectively
“Wndows 3.x”) as a substantially | ess expensive, but
functionally identical, alternative to the purchase and
installation of additional RAM To date, respondents have sold
approxi mately 100, 000 copi es of SoftRAM for that purpose.

10. In or about August 1995, Mcrosoft, Inc. introduced “W ndows
95,” a much publicized and awaited operating systemsaid to
enbody numerous and substantial inprovenents over Wndows 3. X.

At the tinme of its release, it was expected that there would be
an unparall el ed demand for Wndows 95, both as installed in new
conputers and as “upgrades” to conmputers using Wndows 3.x. Both
before and after the introduction of Wndows 95, considerable
notice was taken by prospective purchasers of the fact that

W ndows 95 and applications sold for use with it would be
particularly “menory hungry,” requiring at |east eight negabytes
of RAM and preferably sixteen. The great nunber of conputer
users with only four or eight nmegabytes of RAMin their conputers
were frequently cautioned that they coul d upgrade effectively to
W ndows 95 only by acquiring additional RAM

11. As is nore fully described subsequently, in or about August
1995, respondents began the pronotion and sale of “SoftRAM®, "
bearing Mcrosoft’s | ogo “Designed for Wndows 95,” to
prospective and actual Wndows 95 users as a substantially |ess
expensive, but functionally identical, alternative to the
purchase and installation of additional RAM To date,
respondents have sol d approxi mately 600, 000 copi es of Soft RAM®
for that purpose.

Sof t RAM

12. Since at |least May 1995, respondents have di ssem nated or
have caused to be di ssem nated advertisenents and product
packagi ng that nmake a variety of effectiveness clains for

Sof t RAM  Respondents’ advertisenents and product packagi ng

i nclude, but are not necessarily limted to, the attached

Exhibit 1. These advertisenents and product packages contain the
foll ow ng statenents:

A “Doubl e Your Menory
seanmessly with Soft RAM Elinmnate the expense and
hassl e of opening your PCto install hard RAM”
(Emphasis in original; Exhibit 1).

B. “I magi ne: 4MB becones 8
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8 becones 16 . . . You becone doubly productive. Open
nore applications sinultaneously and say good-bye to
[ comput er screen nessages indicating error due to

insufficient nmenory].” (Enphasis in original;
Exhibit 1).

C. “Sof t RAM s Pat ent ed Technol ogi es
take your Wndows nenory and effectively double it.
And Sof t RAM s uni que RAM Analyst . . . pre-cal cul ates
the nost efficient conpression nmethod for each RAM page
of menory.” (Enphasis in original; Exhibit 1).

13. Through the neans described in Paragraph 12, respondents
have represented, expressly or by inplication, that:

A Sof t RAM uses conpression technol ogy to double the RAM
avai l able to a conputer using Wndows 3. X;

B. Sof t RAM pr oduces the effect of doubling RAMin a
conmput er using Wndows 3.x, such that a conputer with
AMB of RAM wi || behave as though it had 8MB of RAM and
a conputer with 8MB of RAMwi || behave as though it had
16MB of RAM

C. Use of SoftRAMwi || permt a Wndows 3.x user to open
nore applications sinmultaneously on a conputer as
t hough the anpbunt of RAMin that conputer had been
doubl ed; and

D. Use of SoftRAMin a conputer using Wndows 3.x w ||
substantially reduce or elinmnate the occurrence of
conmput er screen nessages that indicate that the
conputer has insufficient nmenory to run the user’s
application(s).

14. Through the neans described in Paragraph 12, respondents
have represented, expressly or by inplication, that they
possessed and relied upon a reasonabl e basis that substantiated
the representations set forth in Paragraph 13, at the tine the
representations were mnade.

15. In truth and in fact, respondents did not possess and rely
upon a reasonabl e basis that substantiated the representations

set forth in Paragraph 13, at the tine the representations were
made. Therefore, the representation set forth in Paragraph 14

was, and is, false or m sl eading.

Sof t RAM?®
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16. Since at |east August 1995, respondents have di ssem nated or
caused to be dissenm nated advertisenments and product packagi ng
that make a variety of effectiveness clains for SoftRAM>.
Respondent s’ adverti senents and product packagi ng include, but
are not necessarily limted to, the attached Exhibits 2, 3, and
4. These advertisenents and product packages contain the

foll ow ng statenents and depi cti ons:

A “ ANNOUNCI NG THE ONLY DI SK THAT DOUBLES YOUR MEMORY FOR
W NDOWN5 95.” (Enphasis in original; Exhibit 2).

B. “Why risk the technical nightnmare and expense of addi ng
hard RAM? Just click on Soft RAM®, the only software
to instantly speed up Wndows 95 and Wndows 3.0 and
hi gher.” (Exhibit 2).

C. “Doubl ing RAM doesn’t have to be hard. Install
Sof t RAM® and instantly speed up Wndows 95 and W ndows
3.0 and higher. Run nmultimedia and RAM hungry
applications. Open nore applications sinultaneously.”
(Emphasis in original; Exhibit 3).

D. “4MB beconmes at | east 8MB. 8MB becones at | east 16MB.
. . . (In fact, you can get up to 5 tinmes nore
menory.)” (Exhibit 3).

E. “Designed for Mcrosoft Wndows 95 [depicting the
M crosoft logo].” (Exhibit 4).

F. “Doubl e Your Menory
and expand your System Resources seanlessly with
Sof t RAM®. Eliminate the expense and hassle of opening
your PCto install HardRAM chips.” (Enphasis in
original; Exhibit 4).

G “I magi ne: 4MB becones 8MB
8MB becones 16MB . . . You becone doubly productive.”
(Emphasis in original; Exhibit 4).

H. “Say good-bye to 'Qut-of-Mnory' nessages.”
(Exhibit 4).

“ Sof t RAM™' s Pat ent Pendi ng

RAM conpr essi on technol ogy takes your W ndows nenory
and at |east doubles it. In fact, SoftRAM® now
achi eves RAM conpression ratios of up to 5x and

hi gher.” (Enphasis in original; Exhibit 4).
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17.
have

18.

Through the neans described in Paragraph 16, respondents
represented, expressly or by inplication, that:

A

G

Sof t RAM® i ncreases RAMin a conputer using Wndows 95
to a greater extent than other software products;

Sof t RAM® uses conpression technology to at | east
doubl e the RAM avail able to a conputer using W ndows
3.x or Wndows 95, and achi eves RAM conpression ratios
of up to five tines and higher in such a conputer;

Sof t RAM® produces the effect of at |east doubling RAM
in a conputer using Wndows 3.x or Wndows 95, such
that a conputer with 4MB of RAM wi |l behave as though
it had 8MB of RAM and a conputer with 8vB of RAM wi | |
behave as though it had 16MB of RAM

Use of Soft RAM® in a conputer will speed up
W ndows 3.x or Wndows 95 as though the anbunt of RAM
in that conmputer had been at | east doubl ed;

Use of Soft RAM®will permit a Wndows 3.x or Wndows 95
user to run larger applications on a computer, and to
open nore applications sinultaneously, as though the
anount of RAMin that conmputer had been at |east

doubl ed;

Use of Soft RAM®> with Wndows 3.x or Wndows 95 will
result in expanded systens resources on a conputer and
will substantially reduce or elimnate the occurrence
of conputer screen nessages that indicate that the
conputer has insufficient nmenory to run the user’s
application(s); and

M crosoft, Inc. has |icensed, endorsed, or otherw se
approved Soft RAM® for use with W ndows 95.

In truth and in fact,

A

Sof t RAM® does not increase RAMin a conputer using
Wndows 95 to a greater extent than other software
products;

Sof t RAM® does not use conpression technol ogy or at

| east double the RAM avail able to a conputer using

W ndows 95, nor does it achi eve RAM conpression rati os
of up to five tines and higher in a conputer using

W ndows 95; in fact, SoftRAM® does not increase the
RAM avai |l abl e to a conputer using Wndows 95;
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C Sof t RAM® does not produce the effect of at |east
doubling RAMin a conputer using Wndows 95, such that
a conputer with 4MB of RAM wi || behave as though it
had 8MB of RAM and a conputer with 8MB of RAM wi | |
behave as though it had 16MB of RAM in fact, SoftRAM®
does not produce the effect of increasing RAMin a
conmput er usi ng Wndows 95;

D. Use of Soft RAM®in a conputer will not speed up
W ndows 95 as though the anpbunt of RAMin that conputer
had been at |east doubled; in fact, use of SoftRAM®
will not speed up Wndows 95;

E. Use of Soft RAM®will not pernit a Wndows 95 user to
run | arger applications on a conputer, or to open nore
appl i cations sinmultaneously, as though the anmount of
RAM i n that conputer had been at | east doubled; in
fact, use of SoftRAM® will not permit a Wndows 95
user to run larger applications or to open nore
appl i cations simultaneously;

F. Use of Soft RAM®> with Wndows 95 will not result in
expanded systens resources on a conputer and will not
substantially reduce or elinmnate the occurrence of
conmput er screen nessages that indicate that the
conputer has insufficient nmenory to run the user’s
application(s); and

G M crosoft, Inc. has not |icensed, endorsed, or
ot herw se approved Soft RAM® for use with W ndows 95.

Therefore, the representations set forth in Paragraph 17, to the
extent applicable to Wndows 95, were, and are, false or
m sl eadi ng.

19. Through the neans described in Paragraph 16, respondents
have represented, expressly or by inplication, that they
possessed and relied upon a reasonabl e basis that substantiated
the representations set forth in Paragraph 17, subparagraphs A
through F, at the time the representati ons were made.

20. In truth and in fact, respondents did not possess and rely
upon a reasonabl e basis that substantiated the representations
set forth in Paragraph 17, subparagraphs A through F, at the tine
the representations were nade. Therefore, the representation set
forth in Paragraph 19 was, and is, false or m sl eading.

21. The acts and practices of respondents as alleged in this
conplaint constitute unfair or deceptive acts or practices in or
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affecting comrerce in violation of Section 5(a) of the Federal
Trade Conm ssion Act.

THEREFORE, the Federal Trade Comm ssion this day of
: , has issued this conplaint against respondents.

By the Conmmi ssion.

Donald S. dark
Secretary

SEAL:
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[Exhibits 1-4 attached to paper copies, but not available in
el ectronic form
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ANALY SIS OF PROPOSED CONSENT ORDER
TO AID PUBLIC COMMENT

The Federa Trade Commission has accepted an agreement to a proposed consent order
from Syncronys Softcorp, Rainer Poertner, Daniel G. Taylor, and Wendell Brown. The proposed
respondents are marketers of computer software products, including SoftRAM and SoftRAM®,

The proposed consent order has been placed on the public record for sixty (60) days for
reception of comments by interested persons. Comments received during this period will
become part of the public record. After sixty (60) days, the Commission will again review the
agreement and the comments received and will decide whether it should withdraw from the
agreement and take other appropriate action or make final the agreement’ s proposed order.

The Commission’s complaint charges that the proposed respondents made the following
unsubstantiated representations about SoftRAM: (1) SoftRAM uses compression technology to
double the random access memory (“RAM”) available to a computer using any of Microsoft,
Inc.’s Windows 3.0, 3.1, or 3.11 operating systems (collectively “Windows 3.x"); (2) SoftRAM
produces the effect of doubling RAM in acomputer using Windows 3.x; (3) use of SoftRAM
will permit a Windows 3.x user to open more applications simultaneously on a computer; and (4)
use of SoftRAM in acomputer using Windows 3.x will substantially reduce or eliminate the
occurrence of computer screen messages that indicate insufficient memory.

With respect to SoftRAM®, the complaint charges that the proposed respondents made
the following unsubstantiated representations: (1) SoftRAM® increases RAM in a computer
using Microsoft, Inc.’s Windows 95 operating system (“Windows 95”) to a greater extent than
other software products; (2) SoftRAM® uses compression technology to at |east double the RAM
available to a computer using Windows 3.x or Windows 95, and achieves RAM compression
ratios of up to five times and higher in such a computer; (3) SoftRAM® produces the effect of at
least doubling RAM in acomputer using Windows 3.x or Windows 95; (4) use of SoftRAM® in
acomputer will speed up Windows 3.x or Windows 95; (5) use of SoftRAM® will permit a
Windows 3.x or Windows 95 user to run larger applications on a computer, and to open more
applications simultaneously; and (6) use of SoftRAM® with Windows 3.x or Windows 95 will
result in expanded systems resources on a computer and will substantially reduce or eliminate the
occurrence of computer screen messages that indicate insufficient memory. The complaint also
charges that claims (1) through (6) are false to the extent that they apply to use of SoftRAM®
with Windows 95. Further, the complaint charges that the proposed respondents have falsely
represented that Microsoft, Inc. has licensed, endorsed, or otherwise approved SoftRAM® for use
with Windows 95.

The proposed consent order contains provisions designed to remedy the violations
charged and to prevent proposed respondents from engaging in similar acts in the future.

Part | of the proposed order, in connection with SoftRAM® or any substantially similar
product, prohibits the proposed respondents from misrepresenting that: (1) such product
increases RAM in acomputer using Windows 95 to a greater extent than other software



products; (2) such product uses compression technology to increase the RAM availableto a
computer using Windows 95 or achieves RAM compression ratios of up to five times or higher
in acomputer using Windows 95; (3) such product produces the effect of increasing the RAM
available to a computer using Windows 95; (4) use of such product in a computer will speed up
Windows 95; (5) use of such product will permit a Windows 95 user to run larger applications on
acomputer or to open more applications simultaneously; (6) use of such product with Windows
95 will result in expanded systems resources on a computer and will substantially reduce or
eliminate the occurrence of computer screen messages that indicate that the computer has
insufficient memory to run the user’ s application(s); or (7) Microsoft, Inc. has licensed, endorsed,
or otherwise approved such product for use with Windows 95.

Part 11 of the proposed order prohibits any representation which relates to the relative or
absolute performance, attributes, benefits, or effectiveness of SoftRAM, SoftRAM®, or any
substantially similar product, unless such representation is true and proposed respondents possess
and rely upon competent and reliable evidence that substantiates the representation. Part 111 of
the proposed order prohibits the proposed respondents from representing that any product
intended to improve the performance of any computer has been authorized, certified, licensed,
endorsed, or otherwise approved by any person or organization, unless such representation is
true. In addition, Part IV prohibits any representation which relates to the relative or absolute
performance, attributes, benefits, or effectiveness of any product intended to improve the
performance of any computer, unless proposed respondents possess and rely upon competent and
reliable evidence that substantiates the representation.

The proposed order (Part V) contains recordkeeping requirements for materials that
substantiate, qualify, or contradict covered claims and requires the proposed respondents to keep
and maintain all advertisements and promotional materials containing any representation covered
by the proposed order. In addition, the proposed order (Part V1) requires distribution of a copy of
the consent decree to current and future officers and agents. Further, Part VII provides for
Commission notification upon a change in the corporate respondent and Commission notification
when each of the individual respondents changes his present business or employment (Part V111).
The proposed order also requires the filing of compliance report(s) (Part 1X).

Finally, Part X provides for the termination of the order after twenty years under certain
circumstances.

The purpose of thisanaysisisto facilitate public comment on the proposed order, and it
is not intended to constitute an official interpretation of the agreement and proposed order or to
modify in any way their terms.



