STATEMENT OF COW SSI ONER ROSCCE B. STAREK, |1
CONCURRI NG | N THE RESULT

Al | eghany Cor poration, Docket Nos. C-3218 and C- 3335

In its Septenber 14, 1995, petition, Alleghany Corporation
request ed reopeni ng and nodi fication of two orders based on the
Conmi ssion's Prior Approval Policy Statenment.® On Novenber 15,
1995, Alleghany refiled an identical petition, acconpani ed by
decl arations fromtwo executives of Alleghany subsidiaries. The
refiled petition maintained its original argunent -- that, under
the authority of the Policy Statenent, the orders' prior approval
requi renents shoul d be deleted and their prior notice provisions
al so deleted (or at least nodified). Although the two
executives' declarations alluded in general ternms to the "costs,"”

"burdens," "difficulties,” and "del ays" occasi oned by the orders,
nowhere in its petition did Alleghany purport to rely on -- or
even refer to -- either the "changed conditions” or the "public

interest” standard set forth in Section 5(b) of the Federal Trade
Conmi ssion Act? and Rule 2.51 of the Conmission's Rul es of
Practice.?

Neverthel ess, in today's order the Conm ssion invokes both
the Policy Statement and the "public interest” elenent of Rule
2.51 to address Alleghany's request. The Conmm ssion determ nes
that public interest considerations warrant the addition of a
provi so to Paragraph VI of each order that woul d generally
di spense with the prior notice requirenent when the respondent
proposes to acquire copies of title records froma seller that
retains the original records.

Al though | concur in the result reached by ny col |l eagues --
del etion of the prior approval provision and elimnation of the
prior notice requirenent as it pertains to respondent's
acqui sition of copies -- | do not believe that it was necessary
torely on the public interest elenent of Rule 2.51. Rather, the
Policy Statement by itself furnishes sufficient grounds on which
to decide Alleghany's petition. The Comm ssion declared in the
Policy Statement that prior notice requirenments in existing

! St at enent of Federal Trade Conm ssion Policy Concerning

Prior Approval and Prior Notice Provisions, 4 Trade Reg. Rep.
(CCH) 1 13,241 ("Policy Statenent™).
2 15 U.S.C. § 45(hb).

3 16 CF.R § 2.51.



orders "will continue to be considered on a case-by-case basis
under the policy announced in this [i.e., the Prior Approval
Policy] Statenment"* -- an assertion that on its face signifies
that existing prior notice provisions will be eval uated under the
"credible risk"” standard applicable to new prior notice

provi sions.®> The Conmi ssion said nothing in the Policy Statenent
about judging existing prior notice provisions under the nore
general standards of Rule 2.51.° |f a respondent can show t hat
the factors enunciated in the Policy Statenment support

nodi fication or deletion of a prior notice requirenent, the
respondent need not additionally denonstrate that the changed
conditions/public interest factors of Rule 2.51 are satisfied.
Because the Policy Statenent criteria are entirely adequate for
the treatnment of Alleghany's petition, the reference in today's
order to public interest factors is surplusage, likely to create
conf usi on.

| f today's order indicates that the Comm ssion perceives a
need to search outside the text of the Policy Statenent for
principles to guide its disposition of prior notice requirenents,
then it mght be appropriate to anmend the Policy Statenent to
apprise the public of that view Contrary to the nmessage sent by
today's action, nothing in the wording of the Policy Statenent
gives any hint that the Commi ssion considers its announced
standard for evaluating prior notice provisions as |ess than
sel f-sufficient.

4 Policy Statenment, 4 Trade Reg. Rep. (CCH) T 13,241 at
20,992 (italics added).

> The standard for whether a new y-issued order should
include a prior notice requirenment is whether "there is a
credible risk that a conpany that engaged or attenpted to engage
in an anticonpetitive nerger would, but for an order, engage in
an ot herw se unreportable anticonpetitive nerger." Id.

6 The Policy Statenment's sole (and fleeting) reference to

Section 5(b) of the Federal Trade Conmi ssion Act and Rule 2.51,
id., seens clearly intended to indicate the procedural path that
a respondent should follow in seeking reopening and nodification
of a prior approval or prior notice order. Nowhere in the Policy
St at enent, however, did the Comm ssion signal an intent to

suppl ant (or even supplenent) the Policy Statenment's very
specific substantive criteria with the nore general standards of
Section 5(b) and Rule 2.51.



The attached alternate version of a Conm ssion order
illustrates what | woul d have considered an appropriate
di sposition of Alleghany's petition under the Policy Statenment's
criteria. It treats the various aspects of Alleghany's request,
and it requires reliance on nothing nore than the Policy
Statenent's "credible risk” test to conclude that a prior notice
requi renent shoul d be retai ned except as to acquisitions of
copi es.

At t achment
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ORDER REOPENI NG AND MODI FYI NG ORDER

On Novenber 15, 1995, All eghany Corporation ("Alleghany"),
t he respondent naned in the consent order issued by the
Comm ssi on on Septenber 8, 1987, in Docket No. C-3218 ("1987
Order") and in the consent order issued by the Comm ssion on July
11, 1991, in Docket No. C-3335 ("1991 Order"), filed its Petition
To Re-Open and Modify Consent Orders ("Petition") in these
matters. Alleghany asks that the Comm ssion reopen and nodify
the 1987 and 1991 Orders pursuant to Section 5(b) of the Federal
Trade Conm ssion Act, 15 U S.C. § 45(b), and Section 2.51 of the
Conmi ssion's Rules of Practice and Procedure, 16 CF. R § 2.51,
and consistent with the Statenent of Federal Trade Commi ssion
Pol icy Concerning Prior Approval And Prior Notice Provisions,
i ssued on June 21, 1995 ("Prior Approval Policy Statenent" or
"Statement").* Alleghany's Petition requests that the Conmi ssion
reopen and nodi fy each Order to del ete Paragraph V, which
currently requires Alleghany to seek the prior approval of the
Comm ssion to acquire any interest in or assets of certain naned
conpetitors or in atitle plant or back plant in certain parts of
the country. Alleghany also requests that the Conmi ssion either
set aside the prior notice provisions of Paragraph VI of each
Order or Iimt the prior notice provisions to the geographic
markets alleged in the Conplaints. Finally, Aleghany requests
that the Comm ssion add a proviso to the prior notice provisions

! 60 Fed. Reg. 39745-47 (Aug. 3, 1995); 4 Trade Reg. Rep.
(CCH) ¢ 13, 241.



so as to exenpt from coverage acquisitions of copies of title
records when the seller retains the original records.

Al | eghany's Petition was placed on the public record for thirty
days. No comments were received. For the reasons discussed
bel ow, the Conm ssion has determ ned to grant Alleghany's
Petition in part.

The Commi ssion, inits Prior Approval Policy Statenent,
"concluded that a general policy of requiring prior approval is
no | onger needed,” citing the availability of the prenerger
notification and waiting period requirenments of Section 7A of the
Cl ayton Act, commonly referred to as the Hart-Scott-Rodi no
("HSR') Act, 15 U S.C. 8 18a, to protect the public interest in
effective nerger |law enforcenent. Prior Approval Policy
Statement at 2. The Conmi ssion announced that it wll
"henceforth rely on the HSR process as its principal neans of
| earni ng about and review ng nergers by conpanies as to which the
Commi ssion had previously found a reason to believe that the
conpani es had engaged or attenpted to engage in an illegal
nmerger." As a general matter, "Conm ssion orders in such cases
will not include prior approval or prior notification
requirenents.” |d.

The Conmi ssion stated that it will continue to fashion
remedi es as needed in the public interest, including ordering
narrow prior approval or prior notification requirenents in
certain limted circunstances. The Conmmission said inits Prior
Approval Policy Statenment that "a narrow prior approval provision
may be used where there is a credible risk that a conpany that
engaged or attenpted to engage in an anticonpetitive nerger
woul d, but for the provision, attenpt the sanme or approxi mtely
the sane nmerger." The Conmi ssion also said that "a narrow prior
notification provision my be used where there is a credible risk
that a conpany that engaged or attenpted to engage in an
anticonpetitive nerger would, but for an order, engage in an
ot herwi se unreportable anticonpetitive nerger."” 1d. at 3. As
explained in the Statenment, the need for a prior notification
requi renent will depend on circunstances such as the structural
characteristics of the relevant markets, the size and ot her
characteristics of the market participants, and other rel evant
factors.

The Conmi ssion al so announced in its Statement its intention
"to initiate a process for reviewing the retention or
nodi fication of these existing requirenents” and invited
respondents subject to such requirenents "to submt a request to

reopen the order.” |1d. at 4. The Comm ssion determ ned that,
"when a petition is filed to reopen and nodi fy an order pursuant
to. . . [the Prior Approval Policy Statenent], the Comm ssion
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will apply a rebuttable presunption that the public interest
requires reopening of the order and nodification of the prior
approval requirenent consistent with the policy announced” in the

Statenent. |d. However, the Comm ssion also stated that "[n]o
presunption will apply to existing prior notice requirenents,
whi ch have been adopted on a case-by-case basis and will continue

to be considered on a case-by-case basis under the policy
announced in this statement.”

The Conmmi ssion's Conplaint in Docket No. C-3218 all eged that
Al | eghany's acquisition of Safeco Corporation would violate
Section 7 of the Clayton Act and Section 5 of the Federal Trade
Commi ssion ("FTC') Act by substantially | essening conpetition in
t he production and/or sale of title plant information in Cook
County, Illinois, and in Los Angeles County, California. The
1987 Order required a divestiture in each market. |In addition,
Paragraph V of the 1987 Order requires Alleghany, for ten years,
to obtai n Conm ssion approval before acquiring any stock, share
capital, or equity interest in any concern that in turn has any
direct or indirect ownership interest in a title plant that
services either Cook County, Illinois, or Los Angel es County,
California, or acquiring fromany concern any assets (other than
in the ordinary course of business) of, or ownership interest in,
an existing title plant that services either Cook County,
II'linois, or Los Angel es County, California. Paragraph VI of the
1987 Order requires Al eghany, for ten years, to give the
Commi ssi on notice, and observe a waiting period, before acquiring
any stock, share capital, or equity interest in any concern that
in turn has any direct or indirect ownership interest inatitle
pl ant servicing any geographi c area where All eghany al so has any
ownership interest in a title plant servicing that area, or
acquiring fromany concern any assets of, or ownership interest
in, any existing title plant servicing any geographi c area where
Al | eghany al so has any ownership interest in atitle plant
servicing that area.

The Conmmi ssion's Conplaint in Docket No. C-3335 all eged that
Al | eghany's acquisition of nost of the title-insurance-related
assets of Westwood Equities Corporation, including Ticor Title
| nsurance Conpany of California ("Ticor"), would violate
Section 7 of the Clayton Act and Section 5 of the FTC Act by
substantially | essening conpetition in the production and/or sale
of title plant information in nine markets and back pl ant
information in nine markets. The 1991 Order required All eghany
to divest, within twelve nonths, either its own or Ticor's back
plant in nine specified counties, and either its own or Ticor's
title plant in nine specified counties, to an acquirer or
acquirers approved by the Comm ssion. Paragraph V of the 1991
Order requires Alleghany, for ten years, to obtain Conm ssion
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approval before acquiring any stock, share capital, or equity
interest in First American Title Insurance Conpany, Lawers Title
| nsurance Corporation, Stewart Title Guaranty Conpany,
Commonweal th Land Title I nsurance Conpany, Title Insurance
Conmpany of M nnesota, or TRW Inc., or in any concern that in
turn has any direct or indirect ownership interest in atitle

pl ant that services any county listed in J Il Aor in a back plant
t hat services any county listed in J IIB, or acquiring from any
concern any assets (other than in the ordinary course of

busi ness) of, or ownership interest in, atitle plant that
services any county listed in § Il A or a back plant that services
any county listed in § I1B. Paragraph VI of the 1991 O der
requires Al eghany, for ten years, to give the Conm ssion notice
and observe a waiting period before acquiring any stock, share
capital, or equity interest in any concern that in turn has any
direct or indirect ownership interest in a title plant or back

pl ant servicing any geographic area where All eghany al so has any
ownership interest in a title plant or back plant servicing that
area, or acquiring fromany concern any assets (other than in the
ordi nary course of business) of, or ownership interest in, any
existing title plant or back plant servicing any geographic area
where Al |l eghany al so has any ownership interest in a title plant
or back plant servicing that area.

Consistent with the Comm ssion's Prior Approval Policy
Statement, the presunption is that setting aside the prior
approval requirenent in these Orders is in the public interest.

Al | eghany has shown that these matters do not present the limted
ci rcunstances that the Statenent identifies as appropriate for
retai ning narrow prior approval provisions because it has already
consummat ed the transactions that led to the 1987 and 1991 Orders
and could not attenpt them again.

Mor eover, al though the records in these matters evidence a
credi ble risk that Al eghany could engage in future unreportable,
anticonpetitive acquisitions now covered by prior approval, there
is no need to substitute prior notice for prior approval in
Paragraph V of the Orders. Paragraph VI of each Order already
requires prior notice for any transaction for which there is a
geographi c overlap anywhere in the nation, including but not
limted to the respective Conplaint markets covered by the prior
approval requirenents of Paragraph V of each Order. Accordingly,
t he Comm ssion has determ ned to reopen the proceedi ngs and
nodi fy the Orders to del ete Paragraph V.



The presunption under the Prior Approval Policy Statenent
does not apply to existing prior notice provisions,? and
application of the factors set forth in the Statenent has |led the
Comm ssion to determne that, with one exception described bel ow,
the prior notice requirenents of Paragraph VI should be retained.
The markets alleged in the Conplaints are snmall |ocal areas, each
of which nmust be anal yzed separately. There is a credible risk
that Al |l eghany coul d nake an anticonpetitive acquisition of a
title plant or a back plant wi thout being required to file under
HSR. None of the divestitures that Alleghany made in
satisfaction of the 1987 and 1991 Orders was val ued above the $15
mllion HSR threshold. Moreover, Alleghany has not denonstrated
that an acquisition of atitle plant or a back plant outside the
mar kets alleged in the Conplaints would raise no antitrust
concer ns.

The Conmission is satisfied, however, that there is no
credi ble risk of an unreportable, anticonpetitive acquisition
when the transaction nerely involves the acquisition of copies of
title records while the seller retains the originals. In
contrast to the acquisition of sole rights to title records (such
as buying a title plant or back plant), which may be
anticonpetitive dependi ng on nmarket conditions, the acquisition
of copies of records -- i.e., where the seller retains the
original -- is likely to be proconpetitive (or at worst
conpetitively neutral) because the transaction places no
restraints on post-acquisition conpetition between the parti es.
Acqui sitions of copies of records enable the acquirer to conpete
nore effectively by increasing the depth of coverage of its
exi sting records and enable the seller to conpete nore
effectively by lowering its costs while not renoving records from
its control. Accordingly, the Conm ssion considers prior notice
of such transactions unnecessary and has added to Paragraph VI of
each Order a proviso exenpting the acquisition of copies.?

Accordingly, IT IS ORDERED that these matters be, and they
hereby are, reopened; and

| T 1S FURTHER ORDERED t hat Paragraph V of each Order be, and
it hereby is, deleted in its entirety; and

2

Prior Approval Policy Statenent at 4-5.

3 Al t hough the proviso | anguage differs slightly fromthe
| anguage proposed by Alleghany, the Petition requests as an

alternative "language to sinmlar effect.” Petition at 13 n. 4.
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| T I'S FURTHER ORDERED t hat Paragraph VI of each O der be,

and it hereby is, nodified, as of the effective date of this
order, to add the following to the end of the Paragraph:

SEAL

Notification is not required to be nade pursuant to this
Paragraph with respect to any acquisition by Al leghany of a
copy of title records or other information froma person or
entity that thereafter retains the original records or
information in its ownership and control, and where
conpetition in the ordinary course between the parties is
not ot herw se restrained.

By the Commi ssion.

Donald S. Cark
Secretary

| SSUED:



