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Federal Trade Commission

Denver Reglonal Office

Suite 2900

1408 Curtjs Street

Denver, Colorado 80202-2393
(303) 844.2271

The Honorable Tom Norton EGMMISSlﬂN AUTHUR'ZED

Senate Chamber

State Capitol

200 East Colfax Avenue
Denver, Colorado 80203

February 21, 1989

Dear Mx. Norton:

The staff of the Fadecral Trade Commission is pleasad to
submit this letter in response to your request for comments on
H.B. 1114.1 We believe a substantial segment of the credit
repair industry presently engages in practices that injure both
the genaral public and individual consumers. Accordingly, we
support the inclusion of effective disclosure requirements in
legislation intended to prevent these injurious practices. It is
our view, howaver, that H.B. 1114 would be strengthened by
modifying the language of the disclosure requirement. We suggest
that the meaning of the disclosure can be more effectively
conveyed if it is short and written in simple, non—technical
language.

Interest and Experience of the
Federal Trade Commission Staff

The staff of the Federal Trade Commission -- upon request
of federal, state, and local governmental bodies -- comments on
regulatory proposals that may affect competition or consumers.
As noted below, the Commission staff has investigated and brought
a number of enforcement actions against companies that would be
covered by H.B. 1114, if enacted. For this reason, we believe
that we can provide some additional perspective on the magnitude
of the problem addressed by the bill, as well as some aspects of
the proposed legislaticn.

1 rThese comments are the views of the staff of the Bureau
of Consumer Protection and the Denver Regional Office of the
Federal Trade Commissien. They are not necessarily the views of
the Commission itself or of any individual Commissioner. Please
contact Loretta Kraus of the Denver Regional Office at 844-2271
if you have any questions on this matter.

2 The comments expressed are based on information derived
through the Commission’s law enforcement activit



Dascription of H.B. 1114

The bill prohibits credit services organizations from
committing certain acts. It affirmatively requires the
organizations to obtain surety bonds, maintain’/trust accounts,
and provide purchasers with a written contract. The bill also
requires that specific written disclosures be given to purchasers
of serxvices sold by such organizations. Our comments focus-on
the disclosure requirement contained in Section 12-14.5-

108 (1) (a) .-
ackgr on the ¢ it Re st

The bill applies to organizations that are popularly
referred to as "credit repair clinies." The credit repair
business is a relatively recent, rapidly growing phenomenon. It
involves. the marketing of services to consumers whose credit
bureau reports contain negative information that interferes with
their ability to obtain further credit. The principal method
such businesses rely upon to improve credit bureau reports is-.the
dispute procedure available to consumers under Section 611 of the
Fair Credit Reporting Act ("FCRA"), 15 U.S.C. Section 1681.
Section 611 is designed to provide consumers with a self-help
mechanism to correct credit reports that contain inaccurate or
incomplete information.

Most consumers who purchase the sexvices of a credit repair
company do not seek to correct inaccurate information. It
appears instsad that many of those who turn to credit repair
organizations do so in hopes of minimizing significant credit
problems they have experienced in the past. Although minor
inaccuracies may appear in their credit reports, by and large the
negative information that is reported about them is accurate.
Therefore, use of the dispute procedures of the FCRA is unlikely
to significantly improve the reports of these consumers.
Nevertheless, credit repair companies often mislead consumers to
expect that their credit reports can be improved even if the
reports are accurate. In fact, however, if adverse information
reported by the credit bureau is accurate, under the FCRA it may
be reported for at least seven years, Bankruptcy may be reported
for ten years. Although credit repair companies occasionally
succeed in improving consumers’ credit bureau reports, they fail
to do so in most instances.

Credit repair companies typically charge from $50 to $1500
for their services. A fee of $400 to $500 per client appears to
be typical. Commission staff believe that more than fifty

3 We express no opinion on the other provisions of the
bili.



percent of credit repair businesses move or go out of business in
the first year of operation without having delivered the services
paid for by their clients. Sinca purchasers are usually told
that credit repair takes tima, they often do not realize they

have been defrauded until the company is gone.
H

The proliferation of fraudulent credit repair companies is
a matter of serious concern to the FTC and to other law
enforcement bodies across the country. To combat the problem,
the FTC has adopted a two-pronged strategy of educating consumers
and bringing enforcement actions against fraudulent operators.
In the past two years, tha FTC has filed complaints in federal
district court against four credit repair companies. Taken
together, thesae four companies alone operated a total of 55
officas in 20 states and the District of Columbia and caused an
estimated consumer injury of $12 million. All indications are
that this repraesants merely the tip of an iceberg.

The credit repailr industry is elusive and fragmented. For
thils reason it is difficult, if not impossible, to determine the
actual size of the industry or to estimate accurately the full~
extent of the economic harm done to consumers. Of course, the
harm is not limited to the purchasers of credit repair services.
Consumers and businesses alike who benefit from a properly
functioning credit reporting system crucial to the maintenance of
a healthy economy are victimized by the abuses of fraudulent
credit repair companies.

The methods used by c¢redit repair companies can adversely
affect the credit reporting system. The most common methed
employed by credit repair companies is to dispute all of the
information on a consumer’s raport either at one time or in
"dispute rounds." Their aim is to overwhelm the system with such
a large number of disputes that reverification is not possible
within a reasonable period of time, causing the negative
information to be removed.® Usually this practice does not work.

4 A recent development is the trend toward the sale of
instruction manuals and training seminars that teach consumers
how to open and operate a credit repair company of their own.
This type of marketing may add to the growth of the credit repair
industry despite efforts to establish controls.

5 Under Section 611 of the Fair Credit Reporting Act, when
a consumer disputes a reported item of information, the credit
bureau must reinvestigate that item unless it decides that the
dispute is frivolous or irrelevant. Upon reinvestigation,
information that is found to be inaccurate or incomplete must be
corrected and information that cannot be verified must be
deleted. However, if negative information is accurate and
complete, the credit bureau is entitled to report it for seven
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The credit reporting agency reverifies the information with the
creditor and the accurate information stays in the consumer’s
report. But sometimes accurate information is removed, which
injures creditors and creditworthy consumers who benefit from the
reliability of the credit reporting system.
4
H 14 Would be Strengthe
ifi ion_o s sure Re

The prevalence of fraud has prompted fifteen states to pass
credit legislation similar to the bill under consideration by the
Colorado legislature. The laws enacted by other states vequire
credit repair companies to inform their clients of their rights
under the FCRA, but, unlike the Colorado bill, do not specify the
exact wording of the required disclosures. The disclosures that
would be required by H.B. 1114 contain technical language
similar to that contained in the FCRA and are gquite lengthy.

The Commission’s staff agrees that a disclosure requirement
could reduce a credit repair company’s ability to misrepresent
what it is likely to achieve. 1In the staff’s experlence,
consumers who seek the help of credit rapair companies lack basic
knowledge about the FCRA and how the credit reporting system
works. Of particular importance is the fact that they do not
understand that accurate, adverse information will almost never
be removed by a credit bureau until it becomes obsplete. Thesea
consumers are easy prey to credit repair companies.

Enclosed, for your information and consideration, is a copy
of the Commission’s comments on H.R. 458, the federal Credit
Repair Organization Act ("CROA"), proposed in the last session of
Congress. Parts of these comments, including the discussion of
the propcsed federal bonding requirement & are not applicable to
the Colorado bill, but the comments on a disclosure requirement
are particularly relevant to H.B. 1114, In its comments on H.R.
458, the Commission favored language that would simply and
succinctly explain the limitations on circumstances under which
consumers or a credit repair company may improve consumer
reports, advise consumers of their right to sue a credit repair
company under the CROA and suggest contacting the FTC for more
information.’ The disclosure should also advise consumers of
their right to cancel a credit repair contract within a certain
period of time. In addition, the Commission recommended that to

years, except for bankruptcy, which may be reported for ten years.

€ The proposed Colorado law appears to provide a structure
that will allow administration of the bonding requirement.

7 The Commission is the law enforcemant agency charged with
administering the Fair Credit Reporting Act.
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be most cffectiva, any required disclosure he conveyed in simple,
non-technical languaga on a separate sheet of papar before a
consumer signs a contract or pays monay to a credit repair
company. Finally, the Commission recommended that credit repair
companigs be required to follow model language proposed by
Congress. 4

The Commission’s staff believes that H.B. 1114 would be more
effective if it called for disclosures similar to those
recommended by the Commission in its comments on the CROA rather
than those pressntly set forth in Section 12-14.5-108(1) (a).

The adoption of a short, simple disclosure conveying information
that consumers can easily comprehend will leave less room for
fraudulent operators to prey on vulnerable censumers.

Fraudulent operators often refer to the FCRA as a means to
bolster thair credibility. A favorite ploy is to represent that
their methods comply with the law and that they possess special
expertise in interpreting and using the dispute procedures of the
FCRA. If the disclosure language is perceived by consumers to be
long and complex, it may have the unintended effect of aiding the
fraudulent operator rather than assisting the consumer. Care."
should be exercised, therefore, to ensure that any adopted
disclosure does not give fraudulent operators a tool to
strengthen their sales pitch.

Conclusion

If the Colorado legislature believes that enactment of H.B.
1114 would be in the public interest, we believe that the
legislation would be strengthened by a simpler disclesure
requirement similar to the one discussed in the Commission’s

comments on H.R. 458.

Please let me know if you have any questions concerning
this letter, or if we can be of assistance in any other way.

Sincerely,
tf L
7 4
Claude .C. Wild III
Director
Denver Reglonal Cffice

Enclosure

 pPlease sea Appendix A and pp. 3-6 of the enclosed comments.
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DPPEND

Y
Disclosure language from Commission-approved statement on H.R.
458, the Credit Repair Organizations Act.

L You have no legal right to have accurate
information removed from your credit bureau
report. Under the Fair Credit Reporting Act,
the credit bureau must raemove accurate
nagative information from your report only if
it is over 7 years old. Bankruptcy can be
reported for 10 years. Even when a debt has
bean completely repald, your repoxrt can show
that it was paid late if that is accurate.

2. You have the right to sue a credit repair or
credit improvement company that violates the
Credit Repair Organizations Act. This law
prohibits deceptive practices by credit
repair companies.

3. The Credit Repair Organizations Act also
gives you the right to cancel your contract
for any reason within 3 working days from the
date you sign it. '

4. The Federal Trade Commission enforces these
federal laws. For more information, call or
write:

Division of Credit Practices
Federal Trade Commission
Washington, D. C. 20580
(202) 326-3225

L~'



FECERAL TRACE COMMISSION
~ASHINGTON. D. C. 20580

D ke May 11, 1987

THE GRAIRMAN
4

The Honorable Frank Annunzio
U.S. House of Representatives
Washiagton, D.C. 20513

Dear Mr. Annunzio:

Thank you for your recent letter forwarding a copy of
H,R, 458, the Credit Repair Organizations Act, to the Faederal
Trade Commission. We appreciate the opportunity to comment on
the proposed legislation.

The craedit repair business appears to be a relatively recent
phenomenon. It involves the marketing of credit repair services
to consumers whose cradit bureau reports contain negative infor-
mation that interferes with their ability to obtain credit. The
principal method such businesses rely upon to improve consumers'
credit bureau reports is the dispute procedure available to -~
consumers undar Section 611 of the Fair Credit Reporting Act
(FCRA). Section 611 is designed to provide consumers with-a
self-help mechanism to correct credit reports that contain
inaccurate or incomplete information. Correcting.and updating
such information benefits creditors as well as consumers dy
helping to ensures that credit-granting decisions are made on the
basis of complete and accurate information reflecting the
probable creditworthiness of the consumer,

It does not appear, however, that most consumers who employ
the serzvices of a credit repair ocrganization seek to correct
inaccurate information.  Based on the monitoring experience of
Commission staff, it appears instead that many of those who turn
to credit repair organizations have experienced significait
credit problems in the past, which they hope to minimize,
Although minor inaccuracies may appear in their credit reports,
by and large the adverse information that is crepocted about them
fairly reflects what actually occurred., Utilization of FCRA
dispute procedures is, therefore, unlikely to aid these
consumers, “Nonetheless, through adver~isements and oral zepre-
gsentations, credlt raepair organizations often lead consumers to

1 The commission brought an enforcement action against six

credit repair practitionergs in 1986 (see Federal Trade Commission

docket numbers C-3185 through C-3190) and presently is mcnito:ing
W

the activities of several others. iy
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believe that adverse information in their credjt reports can b2
deleted or modifiad regqardless of i%: accuracy. In facet,
however, 1f adverse information reported by the credit bureau is
acgurate, under the FCRA it may be reported for at least sevan
years., 3Bankruptcy may be reported for ten years. Although the
FCRA does not raquira credit Sureaus to ceport adverse {nforma-
tion for this periocd of time, it explicitly authorizes them to do
so, Cradit bureaus, which are in the business of selling credit
history information to creditors, ordinarily report such infor-
mation for as long as is legally parmissible. B

It appears tnat credit cepalr organizations occasionally
improve consumers' credit bureau reports, but fail to do so in
most instances == orincipally because most of the information
they dispute is accurate and within the permissible reporting
period. Theilr services are frequently sold on a money-ovack
guarantee basis, but consumers have reportaed difficultias in
obtaining refunds. The company may be out of business, lack the
funds to pay by the time consumers seex refunds, or simply refuse
to honoz the guarantee. Credit repair organizations have caused
economic injury to credit dur=aus as well as to consumers vy
generating large numbers of jroundless disputes that credit bureaus
MUSE process. To the extant that a credit repair osrganization
does sugceed in deleting accurate adverse information from a
consumer's credit history, creditors are Jdeprived of information
that might otherwise have been a Jdecisive factor in the credit-
granting decision, Creditors have 2xpressed concern to the
Commission that deletio% of accurate Information may result in
increased lending risk. ‘

The Commission's staff believas that a substantial segment

of the credit repair industry presently engages in practices that
injure both the general public and individual consumers. Whethey

2 Credit bureaus are required by Section 611 of the FCRA to
reinvestigate disputed information within a reasonable period of
time and to delete information that they cannot verify. A credit
bureau may delete accurate information from a consumer's credit
bureau report decause, for example, it is overwhelmed by disputes
generataed by credit repair organizations or because creditors
fail to respond promptly to verification requests.

e
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the potentlial scope of this problem justifies enactment gf
federal legislation is an issue for Congresa to decide. As :=he
primary law enforcement agency, however, the Commission believes
that i has a unique operspective to contribute {f Congress
chooses to enact such legislation. 1In our view, the proposaed
legislation would be strengthened by changing its focus

somewhat.

H.R. 458 would impose a bonding requirement on cradit raepair
organizations. It also would provide consumers with the right to
sue and to obtain payment from a surety when a credit repair '
organization violates the terms of tha statute. The Commission
opposes this approach VYecause we havé serious raservations about
how well it would work in practice, The way that the bond is
intended to function is far from clear. TIn addition, administra-
tion of a bonding requirement involves oversight and enforcement
responsibilities that are better undertaken by the states tham"
the federal government, in our view.

From the perspective of public law enforcement, the Commis-
sion believas that requiring disclosures about the FCRA's limited
2asis for changing credit reports would protect consumers more
simply and effectively. Their right to sue, a credit repair
organization that engayes in deception should also ba disclosed.
Moreovar, although we believe that the proposed private right of
action for consumers may aid in enforcing the law, we think that
enforcement of the Credit Repair Organizations Act would be
enhanced congiderably if Congress were to grant the Commission
authority to seek civil penalties £or violations of its provi-
sions., The ensuing comments discuss these issues in more
detail., They also suggest narrowing the definition of a credit
repalr organization and eliminating one of Section 404's
prohibited practices.

Disclosure Requiraments: Section 405

The Commission supports the inclusion of effective disclosure
requirements in this legislation. Despite educational efforts,

3 Although we are aware of a few large credit repair organiza-
tions, a great many others appear to be small and relatively
unstable. We have no basis for estimating the number of
customers they currently attract or predicting whether their
clientele may diminish in the near future as a result of consumer
education and unfavorable publicity,

a."
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many consumetrs continue to 2e unaware of the FCRA'S rules govern-
ing the reporting of information by cradit bureaus. As a result,
these consumers are easily misled by credit repair organizations
that offer to repair or improve thelr credit histories. Requir-
ing credit repalr organizations to disclese information about the
FCRA prior to execution of a sales contract should reduce their
ability to misrepresent what the credit repair process is likely
toc achieve. The Commission believes that the focus of tha dis-
closures zraquired undar Section 405(b) of the proposed legisla-
tion should e shifted, however, Section 405(b) (1) requires a
credit repair organization, prior to the execution of a contract,
to disclose to consumers their right to raview thelz own cradit
£iles and to dispute the completeness or accuracy of information
contained therein. The effact of this section is to bar a credit
repalr organization that only sells information about consumers'
tights to correct information concerning their credit record,
cradit history, or credit rating from chirging a fea for making
titis information available to consumers. There is no apparent
reason for a prohibition of this sort, Other businesses and pro-
fessions routinely charge for the disclosure of information about
rights and opportunities provided by law; indeed, this is a kay
component in the provizion of many professicnal. sa:wices.

Moreover, the disclosures required by 3Section 405(%) (1) dn
not addrass what appears to e the principal cause of injury to
consumers in their dealings with craedit cepair organizations.
Injury does not arise because cradit repalr organizations, for a
fea, exercise rights that consumers could exercise themselves at
lictle or no cost. Tnstead, consumers are injured when they ray
money to an organization to do something that neither that
organization nor they themselves can accomplish. We think that
disclosures explaining instead the limited circumstances under
#hich credit history information must be altared by credit
bureaus would provide consumers with an informed basis for evalu-
ating a credit repair organization's claims and that this is
thelr best protection. It may also be worthwhile to require
disclosures that consumers may sue a gredit repalr organizaticon
{f it engages in deception and that they.may rescind any contract
within three days of signing it. Finally, we think it would be
helpful to identify tha Federal Trade Commission as the relevant
law enforcememnt authority, so that consumers with gquestions will
xnow whem to contact.

4 o course, thig concern is less significant to credit repair
organizations -hat also sell services for the purpose of improv-
ing a consumer's credit record, credit history, or credit rating.

S
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There are two additicnal sets of disclosurfes that Section
405 praesently raquires. Saction 405(b) (2) requires a complete
and detailed disclosure of the services to be performed and the
total amount to be paid for thesae services, disclosures which are
duplicated in Section 406 governing the content of contracts. We
question the utility of requiring a detailed description of
3ervices to ba performed. Even a minutely detailed description
could easily avoid conveying clear and definitive information
about what will be done in the case of an individual consumer, ..
Section 405(b) (3) raquiras disclosure of the consumer's cight to
proceed against a oond and identifies the surety. Information
about the right to proceed against a bond clearly would be
significant to consumers if Congress should decide to raetain the
bond requirsment. However, for reasons discussed in the ensuing
section, we do not endorse a bond requirement.

We suggest that, to be most effective, any reguired
disclosures be conveyed on a separate sheet of papesr, in simplae,
aon~tachnical language, before the consumar s3igns a contract or
the credit repair organization receilves any paymaent. So as to
avoid possible obfuscation, we recommend that credif cepalcs =
organizations be required to follow language that i3 identical or
substantially similar to model language proposed by Congrass.

Tor example, thne required disclosure might begin with a
warning not to sign a contract 2c pay money for credit repair
services vefore reading the notice. It might then state:

1. You have no legal right to have accurate
information removed from your credit bureau
report. Under the Falr Credit Reporting Act,
the c¢redit bureau must remove accurate negative
information from your report only if it is over
7 years old. Bankruptcy can be revorted for 10
vears. Even when a debt has been completely
repaid, your report can show that it was .paid
late if ehat {s accurate.,

2. You have tha right to sue a credit repair orv
credit improvemsnt company that violates the
Craedit Repair Organizations Act. This law
prohibits deceptive practices by credit repair
companies.

2. The Credit Repair Organizations Act also gives
you the right to cancel your contract for any
reason within 3 working days from the date you
51911 ie. ?;P—
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4. The Fadé:al Trade Commission enfo:ce§ these
federal laws. Tor more information, call or

write:

Division of Credit Practices
Pederal Trade Commission
Wwashington, D.C. 20580
(202) 328-3225

@or enforcement purposes, each disclosure statement should
be signed by the consumer as an acknowledgement of having read it
before entering into the contract. The consumer's name, address,
and telephone number should %e included, as should the sales
agent's signature and the company's name, address, and telephone
number. The statement should be signed in duplicate, g0 that the
consumer may retain one copy and the credit repair organization
may cetain the other for the gwo—year period that, we assume,
Section 405(c) would require.

We balieve khat thesa disclosures would effectively warn
consumers against contracting witht credit repair organizations.
whose businesses are based on explicit or laplicit misrepresenta-
tions of what the law cermits. However, these disclosures should
not adversely affect tihe activities of c¢credit {mprovement coun=-
selors who do not rely on consumers' ignorance of the credit
reporting laws or otherwise attempt to mislead them.

3onding Requirements: 3Section 404 (a)

The proposed legislation requires a credit repair organiza-
tion to obtain a $50,000 surety bond if it wishes to obtain
payment for services in advance of paerformance. A surety is a
third-party gquarantor who promises to pay 1£ the principal does
not and requireg a percentage of the bond amount for providing
this assurance. The percentage is often small because the

° It would facilitate both compliance and enforcement if the
evidence that'a credit repaiz organization should retain to
demonstrate compliance under Section 405(c) were set forth in
greater detail,

6 e aszsume that indemnification of this sort is what the
legislation is intended to produce., It is our understanding
that surety agreements take many different forms, however, and

are designed to achieve many different purposes. 0
Y
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surety ratains the right to recover the amount’paid fzom the
principal. 1In order to cobtain a bond a company must persuade the
surety that it is a good cisk. In the case of a credit repair
organization, we assume that a surety would want some assurance
that the organization's practices will conform to the law and
that, as a result, the organization is not likely to be held
liable for violating the law. Prior business experiences, busi-
ness and personal credit history, income, assets, and other
indicia of reliability may be factors in determining whether an -
organization i3 able to obtain a bond. A business that does not
appear to be sufficlently risk-free ordinarily would be regquired
by the surety to put up collateral corresponding to the amount of
the bond. Under the proposed legialation, a comgpany that <cannot
or does not wish to obtain 2 surety bond is not barred from the
cradit repair business. Although it would be prohibited from .
recalving fees prior to performing the services it sold, it could
obligate consumers in advance to pay for 3ervices upon completion
of performance.

The purpose of the proposed bond requirement, we agsume, ls
to make funds available for the payment of consumers' claimsg,
The Commission is concerned that it may not serve this purpose in
practice, however. 3Businesses that are engaged in deliberate
consumer fraud may well ignore the bonding crequirza2ment, ‘“ore-
over, the requirement may De too amorphous .o achieve its
intended purpose. The legislation does not cutline in any detail
how the bond is to function or who is to administer payments f{rom
it. It does not gxplain what procedures are to be followed in
the avent of competing claims that exceed the bond amount or
whether the bond amount 2f $50,000 must be continuously main-
tained. It {3 not clear from the statutocry language whether an
organization that Jdoes business in more than one state must
provide for a $50,000 bond in each state or whether, alterna-
tively, a single $50,000 bond issued by a su:etg licensed to do
business in each of those states would suffice,. It also is
unclear whether rasidents of one state may make c¢laims against a
bond issued in another state when the bond funds in their state
of residence have been paid out., Nor i3 it clear whether con-
sumars are intended to'name the surety as a defendant in an

7 Credit repair organizations vary considerably in operational
structure (franchises are beg¢oming more common), size, and
business volume. If Congress should decide to include a bond
requirement in this legislation, we suggest that it examine ways
to link the value and number of bonds required tqQuvariables. sugh
as these, ele
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action or to seek payment Zrom the surety only if conventional
efforts to satisfy a judgment from the credit repair srganization

have been exhausted,

Insurers who issue suraety bonds, such as government perform-
ance bonds or indemnity guarantees, may well be reluctant to
issue any bond pursuant to this legislation, regardless of the
charactar of the credit repair orvganization at issue. Sureties
ordinarily want to know that their obligations and liabilities
are fixed and clear vafore agreeing to act in this capacity. ‘.
Under the law as presently drafted, faw if any insurers may be
willing to act as suraties for credit repair organizations. Even
{f the bonding requirement and consumers' access to it were
spelled out in more detail, however, wae are not persuaded that it
should be i{included in federal legislation. The equitable dis-
tzibution of bond funds may be difficult or impossiblae without
the intervention of a disinterssted third pacty, such as a state
administrative agency., ©On balance, the Commission balieves that
the bonding of credit repalr organizations should be laft to the
states to legislate and administer.

——
-
-

Enforcement: Saections 409 and 411

Secticn 409 of the Act provides consumers with the right to
sue for a violation of any of its provisions. It provides for
actual damages, additicnal damages, costs of bringing the action,
and attorney's £eses. By oroviding consumers with a mechanism for
recovering, at a minimum, the fees paid to a violative organiza-
tion, this right ocf private action should help tc maks the
3tatute self-enforcing.

Nonetheless, the Commission believes that enforcement of
any <credit repair organization legislation Congress might enact
would be strengthened considerably if Congress were to grant the
Commission_civil penalty enforcement authority for violations of
its terms.® At present, Section 41l of the proposed legislation

8 Congress typically accords the Commission civil penalty
authority by authorizing enforcement of statutory violations as
if they were violations of a Commission trade regulation rule,
i.a2., through Section 5(m) (1) (A) of the Federal Trade Commission
Act, which empowers the Commission to seek ¢ivil penalties. See
Section 704(c) of the Equal Credit Opportunity Act, 15 U,S.C.

§ 1l6Y9lc; sSection 8l4(a) of the Fair Debt Collection Practices
ACtl 15 UcSoC- s lGQZLQ Vel

'.g“.
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accords only administrative enforcement authority to tha Commis-
slon. It provides that a violation of its terms constitutes an
unfair or deceptive act or practice in violation of Section S(a)
of the Faderal Trade Commission Act and is enforceable through
the Commission's administrative adjudication procedures under
Saction S5(b). The Commission curcently possesses Sectign
enforcement authority over credit repair organizations, Thus,
as proposed, the grant of authority to enforce the credit repair
statute would not expand the Commission's powers, although the
affirmative requirements of the law would simplify enforcemant to

some extant.

By including civil penalty authority in the Act, Congress
would accord the Commission greatar flexibility in selecting
enforcement alternatives and would also, we believe, promote more
vigorous enforcement. Particularly in casas involving deliberate
fraud, the power tO require a company to disgorge its profits
through imposition of a civil fin? may be the only way to address
adequately the violative conduct. 0 Because civil penalty
actions are brought and resolved in federal court, the final
order ~-- whether it involves {njunctive reliaf, a civil finer.or
more == {3 directly enforceable by the court., The contempt
powers available to the court are a potent tmol £ compliance
problems arzise.

Pracedent exists in the federal consumer credit protsction
field for establishing a range of enforcement mechanisms.
Congress has accorded the Commission the authority to seek civil
penalties for violations of the Equal Credit Opportunity Act and
the Fair Debt Collection Practices Act under sections providing
for administrative enforcement. OJther sections of these statutes
provide for the imposition of civil liability by authorizing
consumers to bring private damage suits. The Commission’'s
enforcement experience with these laws indicates that different
enforcement approaches can serve Jdiffarent but often complemen-—
tary enforcement goals. As a result, we belisve that allowing
the Commission to seek civil penalties for violations of this Act
would aszist enforcement efforts,

~r

9 The enforcement activity referred to in footnote 1 above was
based on that Section 5 authorigy.

10 The credit repair business is often a transient one. When a
company moves from state to state, the likelihood that individual
consumers or local law enforcement authorities will succeed in
bringing an action against it is substantially :qguced.
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Buginegses Subject to the Act: Section 403(d)

The dafinition of a credit repair organization in Sectiocn
403(d), like most of the provisions of the proposed legislation,
focuses on businesses selling credit repalir or credit improvement
services, {.9., services to remove adverse information from con-
sumers' credlt bureau reports. The definition of a credit repair
organization appears to be naadlessly broad, however. It
includaes entities that, for a fee, provide 30:vices for the
purpose of "obtaining an extansion of consumer credit for a
consumer. . . " This definition would include, for example,
automatad mortgage loan shopping searvices and other businesses
that sell information about currently avallable terms and condi-
tions of credit, Such businesses can provide an important con-
sumer service in a credit-oriented economy and should not be
subjected to regqulation in the absence of avidenca that they -
causa consumer injury. We tharafore recommend that the defini-
tion of a credit repair srganization be ravised to aliminate
refarence to those who assist in obtaining credit extensions for
consumers. Individual businesses that make false claimas about
their ability to obtain credit for consumers are, we believe,.
Qettar dealt with on a case~by~-casa basis under Secktion 5 of the
Federal Trade Commission Act or similar state consumer protection
laws,

Wa note that the proposed lagislation presently exempts a
number of institutions and professions from the definition of a
credit repair osrganization. Depositacry insticutions, real estats
brokers, and broker-dealers appear to ba exempted because, in the
ordinary coursa of buginess, they may assist consumers in obtain-
ing credie. 1If Congress adopts the foregoing recommendation to
radefine a cradit repair prganization, these exemptions may bde
unnecessary., The Commission is not aware that such entities
ordinarily sell services to consumers for the purpose of improv-
ing their credit bureau reports. We suggest that the exemptions
for consumer reporting agencles and debt collectors be eliminated
as well., Neither of these entities advisaes or assists consumers
in improving credit bureau reports for a fee. 1

1l When credit bureaus remove negative information that is
inaccurate or obsclete they may improve consumers' creditc
reports. 3decause this is not a service that credit bureaus may
charge for but a right granted te consumers by the FCRA, credit
bureaus would not fall within the definition of a credit repair
organization. Services that credit byreaus are permitted to
charge for are described in Section 612 of the FCB&?
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Under thias approach only two exemptions remain =~ nonprofic
oxganizations and attocneys. Nonprofit organizdtions, such as
the consumer credit counsaling services operated by the National
Foundation for Consumer Credit, sometimes charge a small fee for
advising consumers about credit history problems. Attorneys may
also advisa or assist thelr clients concerning thelr credit
histories and their rights under the Fair Credit Reporting Act.

In the Commission's view it i3 preferable to avoid exemp-
tions when possible., CExemptions can create enforcement gaps, 12
They give a competitive advantage to one group or profession over
another. Requlations necessarily impose some burdensa on business
and, if regqulation is necessary, the underlying rationale ordi-
nacily should be equally applicable to all industry members. We
suggest therefore that Congress conaider whether the definition
of a cradit rapair organization should provide for any exemptions.
Particularly i£ the bonding requirement {s eliminated, as the -
Commnission has proposed, complying with the affirmative requirg-
ments of the Act should not ba unduly onersus.

Prohibized 2racticas: Section 404 (b)

.

Section 404 (b) of the proposed leqiglation prohibits
charging fees szolely for referring a consumer to a retail seller
who will or may make craedit available to the consumer on substan-
tially the same terms as those available to the general public.
If Congress revises the definition of a credit repalir organiza-
tion to exclude those who refer <onsumers to creditors for
possible credit extension, it may wish to delete this provision
as well, as it appears to be dirz2cted at practices associated
with credit referral rather than with credit repair.

In any event, the Commission guestions whether the Priitl
that this section addresses necessarily injures consumers. If,
through the assistance of a c¢redit repair srganization, a consumer
who cannot otherwise obtain credit is able :0o do so, the consumer

s

12 pox example, the attorney-at-law exemption to the Fair Debt
Collection Practices Act was racently repealed because it had
become a haven for attorneys who practiced debt collection rather
than law.

13 Moreover, if this practice were xnjurious, the Commission is
not certain why the injury would arisa only in connection with
credit extended by retail sellers as opposed to other categories

of czeditors.
"k
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may well deem this a gservice worth paying for.’ The critical
issue, in our view, is not whether the credit to be provided is
available to others on the same tarms or aven on more favorable
tarms, but whether tha consumer understands what he aor she is
paying for. Whather the cscedit is offered on terms that are
desirable t9o the consumer ~ill depend on the financial circum-
stanc2sa and options available to that consumer. .

Thank you again for soliciting the Commission's viaws on the
Credit Repair Organizations Act. We hope that these comments will
be useful in your delinarations, :

By direction of the Commission,

‘I;;;tiwézgj;}ﬁw>v

Danial Qliver
Chairman
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