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May 22, 1992

The Honorable Robert W. Ney

Chairman, Financial Institutions and Insurance Committee
Ohio State Senate

State House

Columbus, Ohio 43226-0604

Dear Senator Ney:

The staff of the Federal Trade Commission is pleased to submit
this letter in response to your request for comments on Senate Bill
323. This Bill would regulate the operation and sales practices
of "credit services organizations," and is clearly targeted at
firms in the business of "credit repair." A substantial segment of
the credit repair industry engages in deceptive practices that
injure both the general public and individual consumers, presenting
pervasive problems even in states that have enacted laws to
regulate credit repair organizations. In our experience, credit
repair firms rarely do what they promise. Clear, effective
disclosures and other requirements included in S.B. 323, such as
requiring that credit repair services actually be performed before
the consumer must pay for them, are thus 1likely to benefit
consumers and help deter frauds that threaten the integrity of the
entire consumer reporting system. We strongly support this
proposed legislation, and offer here our views on the industry and
on some of the particular features of S.B. 323.

I. Interest and Experience of the Staff of the Federal Trade
Commissi

The staff of the Federal Trade Commission, upon request of
federal, state, and 1local governmental bodies, comments on
regulatory proposals that may affect competition or consumers. The
staff has filed comments with the Colorado State Senate and Indiana
House of Representatives on legislation to regulate credit repair

! These comments are the views of the staff of the Bureau of

Consumer Protection of the Federal Trade Commission and are not
necessarily the views of the Commission or those of any individual
Commissioner.



Honorable Robert W. Ney May 22, 1992
Page 2

organizations.2 The Commission and its staff have testified before
the U.S. Congress on the Federal Credit Repair Organization Act,
which was intrquced to combat fraudulent practices in the credit
repair industry,” and on provisions of recently proposed amendments
to the Fair Credit Reporting Act ("FCRA") that would deal with
credit repair organizations. The staff has investigated and the
Commission has brought a number of enforcement actioq; against the
kind of companies that would be covered by S.B. 323.

z See Letter from Claude C. Wild III, Director, Denver

Regional Office, to the Honorable Tom Norton, Colorado State Senate
(February 21, 1989); letter from C. Steven Baker, Director, Chicago
Regional Office, to the Honorable R. Michael Young, Indiana House
of Representatives (February 9, 1990).

> Commission letter to the Honorable Frank Annunzio, U.S.
House of Representatives (May 11, 1987); testimony of Jean Noonan,
Associate Director for Credit Practices, Federal Trade Commission,
before the Subcommittee on Consumer Affairs and Coinage of the
House Committee on Banking, Finance, and Urban Affairs (September
15, 1988), on H.R. 458. A copy of the 1987 letter is attached to
this letter for your reference.

Testimony of Janet Steiger, Chairman, Federal Trade
Commission, and David Medine, Associate Director for Credit
Practices, before the Senate Committee on Commerce, Science, and
Transportation, January 9-10, 1992; testimony of Jean Noonan,
Associate Director for Credit Practices, before Subcommittee on
Consumer Affairs and Coinage, Committee on Banking, Finance and
Urban Affairs, U.S. House of Representatives, June 6, 1991.

> See, e.g., FIC v. Steven Leff, No. CA3-89-2046-H (N.D. Tex.,
consent decree filed August 16, 1989); FTC v. American Credit
Services, Inc., No. 89-3651~KN (C.D. Cal., consent decree filed May
10, 1991); FTC v. Credit Repair, Inc., No. 89-C-0344 (N.D. Ill.,
consent decree filed March 7, 1990); FTC v. Nationwide Credit, No.
88-4071 (E.D. La., permanent injunction granted, October 19, 1989);
FTC v. S&L Professional Credit Clinic, Inc., CA3-90-2307-P (N.D.
Tex., complaint filed October 3, 1990); FTC v. NCS Credit Network
Inc., No. 90-3650 (N.D. Cal., complaint filed December 21, 1990);
FTC v. Credit One Services, Civil Action No. C 92 1577 BAC (N.D.
Cal., complaint filed April 28, 1992); FTC v. Michael Jay & Co.,
Civil Action No. 91-0448 JMI (C.D. Cal., consent decree filed May
18, 1992).
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II. Description of S.B., 323

S.B. 323 ("Bill"),6 if enacted, would establish a detailed and
extensive program of regulating credit repair organizations. The
Bill would apply to "credit services organizations" ("CSOs"), which
it defines in terms of particular services that a firm provides, or
represents that it can provide, for compensation. These services
are: improving a consumer's credit record, history, or rating;
obtaining a loan or credit for a consumer; assisting in either
improving a consumer's credit record or obtaining credit; "removing
adverse credit information that is accurate and not obsolete" from
a consumer's credit record; or altering a consumer's identification
to prevent the display of credit history. The Bill would exempt
most legitimate firms involved with consumer credit, such as banks,
licensed or regulated 1lenders, nonprofit consumer .credit
counselors, and creditor-funded consumer reporting agencies.

S.B. 323 would require a CSO to make extensive written
disclosures to a consumer before a contract could be executed. The
required disclosure statement would describe the services the CSO
would provide and the services' costs, explain the consumer's
rights against the required security bond and identify the bond
surety, and state the availability of non-profit credit counseling

services. Finally, the disclosure statement would include,
verbatim, a prescri?ed detailed statement about the FCRA and the
consumer's rights. The required statement describes the

consumer's rights under the FCRA to a copy of a credit report and
the procedures to correct erroneous information on the report. The
statement refers to the state law and notifies the consumer of the
right to sue under the law and to cancel the contract with the CSO
for any reason within three days. In addition, it states
explicitly that neither the consumer nor any credit repair or
credit services organization has the right to remove accurate,
current information, and that accurate information cannot be perm-

® citations are to the provisions of the Ohio Revised Code

that S.B. 323 would enact.

7 §4712.01(c)(1).
8 §€4712.01(c)(2). The Bill would also require a CSO to
register before doing business and renew the registration annually.
§4712.02(A), (H)(1). The registration would disclose the identity
of the CSO's owners and any prior or pending litigation, designate
an in-state agent for service of process, and include the CSO's
standard consumer contract. A surety bond of $100,000 would be
required. The bond amount would be available to pay damages to
consumers. §4712.06.

° §4712.04.
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anently removed from credit report files. It sets out thé FCRA's
time limitations, of seven years for most information and ten years
for bankruptcy. The document containing all of these disclosures
must be signed by the consumer and the CSO must retain a copy of
the signed statement for two years.lo

Under the Bill, a qulcould not accept payment until after its
services were performed. In addition, a CSO could not accept
payment solely for referring a consumer to a provider of credit or
a credit bureau, unless credit were actually granted as a result of
the referral.' In general, S.B. 323 prohibits making false or
misleading representations in the offer or sale of credit services.
In particular, it prohibits asserting that adverse credit history
can be cleared up unless the assertion also states clearly that
this is possible only if the history is inaccurate or obsolete, and
prohibits guaranteeing that the CSO can get credit extended
regardless of the consumer's credit history.

As tools for enforcement, the Bill would prohibit advertising
CSO services without registration, failing to maintain a statutory
agent for service, transferring a certificate of registration, and
failing to maintain logs and documentation. As sanctions, the
Bill would authorize consumer lawsuits for damages, administrative
cease and desist proceedings, injunction actions by the state Divi-
sion of Consumer g}nance, revocation of CSO registration, and
criminal penalties.

' Ssome of these disclosures are also required on the contract
itself; in addition, the contract must include all guarantees and
promises of refunds, an estimate of how long the services will take
(which must not be longer than 60 days), the CSO's address and that
of its agent for service, and the CSO's success rate. §4712.05.

1 §4712.07(2).

2 §4712.07(B).

B §4712.07. The Bill also prohibits making or advising
consumers to make false statements about their credit capacity, and
submitting disputes to a credit bureau without the consumer's
knowledge and written authorization.

" §4712.07.

L §§4712.12, §8§4712.03, §§4712.99.



Honorable Robert W. Ney May 22, 1992
Page 5

Our comments are addressed principally to the Bilk‘s;iequired
disclosures and certain of the specific prohibitions.

ITII. Background of the Credit Repair Industry

Fraudulent companies that lead consumers to believe that they
can "repair" their bad credit histories have bilked consumers of
millions of dollars in the past several years, have caused consumer
reporting agencies to waste time and money reinvestigating spurious
disputes, and have been the focus of numerous enforcement actions
by the Fede§§l Trade Commission and state and local enforcement
authorities.

The credit repair business is a relatively recent and rapidly
growing phenomenon, marketing services to consumers whose credit
bureau reports contain negative information that makes it hard for
them to obtain further credit. The principal method these
businesses rely upon to improve credit bureau reports is the
dispu&g procedure available to consumers under Section 611 of the
FCRA. This procedure is designed to be a self-help mechanism
that consumers can use to correct credit reports containing
inaccurate or incomplete information. Correcting and updating such
information benefits both consumers and creditors by helping to
insure that credit-granting decisions are based on information that
is complete and accurate.

Our experience indicates that, for most consumers who purchase
credit repair services, the principal goal is not to have
inaccurate information corrected. It appears instead that many
turn to credit repair organizations hoping to minimize significant
and legitimate credit problems that they have experienced.
Although their credit reports may contain minor inaccuracies, by
and large the negative information in the reports is accurate.
Therefore, using the FCRA's dispute procedures is unlikely to
improve the reports' accuracy significantly.

Yet credit repair companies often mislead consumers to expect
that their credit reports can be improved even if the reports are
accurate. In fact, if adverse information reported by the credit
bureau is accurate, the FCRA permits it to be reported for at least

16 Except as noted, we express no opinion as to the other

provisions of the Bill.
7 In addition to the law enforcement actions cited in n. 5y

the Commission's efforts against credit repair fraud have included

law enforcement investigations and consumer education programs.

¥ 15 y.s.c. §1681.
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seven years. Bankruptcy may be reported for ten years. Although
credit repair companies occasionally succeed in improving
consumers' credit bureau reports, most often they fail.

Credit repair companies may charge from $50 to $1500 for their
services, with a fee of $400 to $500 per client appearing to be
typical. Commission staff believe that more than fifty percent of
credit repair businesses move, or go out of business, in the first
year of operation without having delivered the services their
clients have paid for. Since the clients are usually told that
credit repair takes time, they often do not realize they have been
defrauded until the company has disappeared. Consumers who are
victims of fraudulent operations not only lose the fees they have
paid but may also suffer from having in the meantime forgone other
steps to put their credit back on firm ground. .

The proliferation of fraudulent credit repair companies is a
matter of serious concern to the FTC and to other law enforcement
bodies across the country. To combat the problem, the FTC has
adopted a two-pronged strategy of educating consumers about the
problem and bringing enforcement actions against fraudulent
operators. The FTC has filed complaints in federal district court
against six credit repair companies; four of these companies have
signed consent decrees to settle the charges.

Because the credit repair industry is elusive and fragmented,
it is difficult, if not impossible, to determine how big the
industry is or to estimate accurately how much economic harm
consumers have suffered. The harm caused by credit repair fraud
extends beyond the purchasers of credit repair services. Consumers
and businesses alike benefit from a properly functioning credit
reporting system, which is crucial to the maintenance of a healthy
economy. If abuses by fraudulent credit repair companies impede
that system'goeffectiveness, both consumers and legitimate business
are victims.

19 See cases cited in n. 5. The Commission files a complaint
when it has "reason to believe" that the law has been, or is being,
violated, and it appears to the Commission that a proceeding is in
the public interest. The complaint is not a finding or ruling that
the defendant has actually violated the law, and a consent decree
is for settlement purposes only and does not constitute an
admission of a law violation; however, consent decrees have the
force of law, which means that the FTC can seek civil penalties
against companies that violate their consent orders.

* At one time, instruction manuals and training seminars
appeared that taught how to open and operate a credit repair
company. Such marketing may have stimulated the growth of the
credit repair .industry despite efforts by law enforcement
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The methods used by credit repair companies can affect the
credit reporting system adversely. The credit repair companies'
most common method is to dispute everything on a consumer's report,
either at one time or in "dispute rounds." This strategy aims to
overwhelm the system with so many disputes thatZFeverification is
impossible within a reasonable period of time. If information
cannot be reverified, either because the creditor does not respond
or the creditor acknowledges that there has been a mistake, it must
be removed. Usually, this strategy does not work, because the
credit reporting agency reverifies the information with the
creditor and the accurate information stays in the consumer's
report. But sometimes accurate information is removed; when that
happens, creditors may be injured and creditworthy consumers lose
the benefit of a reliable credit reporting system.

IV. Disclosure Requirements

In general, caution is usually recommended in imposing
elaborate and detailed affirmative disclosure obligations, because
they may increase firms' costs and reduce business efficiency. But
we believe that an exception to this general rule is warranted by
the current state of the credit repair industry, because of the
high incidence of fraud. Certain increased costs imposed by
complete disclosures written in simple, non-technical language are
likely to be outweighed by the benefits of providing consumers with
more truthful information.

One of these benefits is that disclosure may reduce a credit
repair company's ability to misrepresent what it can do for
consumers. In the staff's experience, consumers who seek the help
of credit repair companies lack basic knowledge about the FCRA and
how the credit reporting system works. Of particular importance,
they often do not understand that accurate, adverse information
will almost never be removed from their credit histories until it
becomes obsolete. Consumers who do not realize that fact easily
fall prey to exaggerated or false claims.

In our view, the disclosures that S.B. 323 would require
should go far toward correcting that problem. Many of them follow
closely language that the Commission and the staff recommended for
mandatory disclosures in federal legislation proposed to regulate

authorities to establish controls.

% Under § 611 of the FCRA, when a consumer disputes an item,
the credit bureau must reinvestigate that item unless it decides
that the dispute is frivolous or irrelevant. Upon reinvestigation,
information that is found to be inaccurate or incomplete must be
corrected and information that cannot be verified must be deleted.

S
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credit repair firms.? Required language should simply and
succinctly explain the limitations on circumstances under which a
consumer or a credit repair company may improve consumer reports,
and advise consumers of their rights to sue a credit repair company
and to cancel a credit repair contract within a certain period of
time. To be most effective, any required disclosure should be
conveyed in simple, non-technical language, on a separate document,
before a consumer signs a contract or pays a fee, and the required
disc%osure should be specified in model language set out in the
law.

The adoption of a short, simple required disclosure statement
conveying information that consumers can easily comprehend will
leave less room for fraudulent operators to prey on vulnerable
consumers. Based on our experience, we believe that 1leaving
specific disclosure language to each CSO's discretion might result
in disclosures that, although accurate and complete, are purposely
written in language consumers perceive to be long and complex.
Such legalistic disclosures might have the unintended effect of
aiding the fraudulent operator rather than assisting the consumer.
A favorite ploy of fraudulent operators is to represent that their

22 See n. 3 supra. Similar legislation has been introduced in
the present Congress, as H.R. 29.

2 In its comments on the federal Credit Repair Organizations
legislation, see n. 2, the Commission proposed the following
language:

1. You have no legal right to have accurate information
removed from your credit bureau report. Under the Fair
Credit Reporting Act, the credit bureau must remove
accurate negative information from your report only if it
is over seven years old. Bankruptcy can be reported for
10 years. Even when a debt has been completely repaid,
your report can show that it was paid late if that is
accurate.

2. The Credit Repair Organizations Act also gives you the
right to cancel your contract for any reason within three
working days from the date you sign it.

3. The Federal Trade Commission enforces these federal laws.
For more information, call or write:

Division of Credit Practices
Federal Trade Commission
Washington, D.C. 20580
(202) 326-3233
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methods comply with the law and that they possess special expertise
in interpreting and using the FCRA's dispute procedures. Some
states with disclosure requirements still have substantial problems
with credit repair fraud, in part, perhapa, because their laws do
not specify simple, explicit disclosures.

V. Prohibited Practices

The Commission has strongly supported proposals, like that in
S.B. 323, to bar a credit repair firm from receiving reimbursement
before its services are performed. Similar provisions are
included in the credit repair laws of New York and Tennessee and in
the proposals now pending to amend the federal FCRA. This approach
resolves in advance the problem of making the consumer whole after
the perpetrator of a fraud has fled. Although stringent, it is an
approach that the Commission has said is warranted, given the
credit repair industry's history of consumer fraud. In our
experience, credit repair firms rarely do what they promise, so the
service-now-pay-later approach would put the fraudulent operators
out of business.

S.B. 323 would also prohibit a CSO from charging a fee solely
for referring a consumer to a provider of credit or 2 credit
bureau, unless credit were actually extended as a result. In the
past, the staff of the Commission has questioned whether
prohibiting CSOs from charging for referrals addresses a pragtice
that is necessarily deceptive or injurious to consumers. A
complete prohibition may be broader than necessary to protect

?* While we have had opportunities to review in other contexts
many of the disclosures that S.B. 323 would require, we have not
previously studied the costs and benefits to consumers of requiring
CSOs to disclose their success rates in providing credit repair
services. Thus, we are less confident about this requirement's
desirability. We note that requiring the disclosure of CSO success
rates may raise some difficult questions of interpretation and
application. In addition, it might, ironically, make possible
another deception: CSOs intent on fraud could 1lie about high
success rates while claiming to be fulfilling a legal disclosure
obligation. Thus they might attract more consumers with this
deception than would CSOs providing services honestly, who would
report much lower numbers.

& See statements cited in n. 3 and n. 4.

% §4712.07(B).

% See, e.g., comment to Indiana, n. 2, and letter to

Representative Annunzio, n. 3, supra.
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consumers from misrepresentations by CSOs about credit extended by
others. Instead, such a prohibition may deny consumers a valuable
source of information about credit availability. The limited
prohibition set out in S.B. 323 may discourage unscrupulous CSOs
from resorting to a related method of separating consumers from
their money without providing a service in return. However,
because the Bill's definition of covered CSOs is broad enough to
include firms that are engaged only in credit referral services,
the constraints might also impair firms that offer credit referral
services but are not engaged in the kinds of credit repair fraud
that are the Bill's principal targets.

Credit referral services could be of value to consumers. To
establish a good credit record, a consumer may first need to obtain
a line of credit from which a credit history can be built. - Thus,
a consumer might value a clearinghouse of information about those
businesses that are likely to extend credit to consumers who have
had credit problems. A consumer may not have access to this
information without the assistance of a third party, which could be
a CSO covered by S.B. 323. If, through the assistance of a CSO, a
consumer who cannot otherwise obtain credit is able to do so, the
consumer may consider this a worthwhile service and be willing to
pay for it. Whether the credit is offered on terms that are
desirable to the consumer will depend on the financial
circumstances and options available to the consumer.

The critical issue, in our view, 1is whether consumers
understand what they are purchasing. Declaring it unlawful for
CSOs to charge a fee for providing this assistance might remove the
CSOs' incentive to provide information that consumers may otherwise
be willing to purchase. The approach of S.B. 323, although less
drastic than a complete ban, might still inhibit firms from
offering consumers desirable services. Although some
misrepresentations would be curbed because CSOs would make no money
from illusory referrals, some useful services would also be curbed
because CSOs would make no money from good faith referrals that
proved unsuccessful.

S.B. 323 applies to CSOs, as defined by services provided, but
exempts a wide range of institutions that may provide some of these
same services. The services that define a covered CSO include

% Phe bill appears to be drafted to place one particular type
of business, CSOs, under very tight scrutiny. This is reflected in
many of its administrative requirements, such as advance
registration and surety bonding. In the past, the Commission has
questioned the effectiveness of bonding requirements by pointing
out, for example, that truly unscrupulous operators would probably
not bother to comply with them. See statements cited in n. 3.
Consequently, the promise of funds to repay consumers in this
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not only credit repair, but also other services, such as assisting
in obtaining credit, that are often performed by firms that are not

in the credit repair business. The long list of exemptions is
apparently needed so that these other firms would not be subject to
new regulatory requirements. Another approach that might be

considered would be to draft the legislation and regulations to
apply only to firms that are engaged in the credit repair function.
The firms covered because of their credit repair operations might
also be subject to closer regulation of their other operations as
well, if the legislature found it warranted. In our experience,
such a targeted approach may make possible a simpler definition of
the firms to be regulated, without the need for a lengthy list of
exemptions. By addressing only credit repair firms, it might avoid
impairing firms offering legitimate credit referral services.

VI. Conclusion

On balance, S.B. 323, if enacted, would represent a strong and
valuable contribution to combatting the serious problem of credit
repair fraud. Please let me know if you have any questions
concerning this letter or if we can be of further assistance.

Sincerely,

Dl ot

David Medine
Associate Director for
Credit Practices

manner might be illusory.
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The Honorable frank annunilic
U.S. Eouse of Representatives
Washington, D.C. 20515

Dear Mr. Annunzio:

Thank vou for your recent latter forwarding a copy of
T.R. 458, the Credit Repair Croanizations Act, &< &the Fedazal
Trade Commission. We app:eciate the opportunity to comment on
tha pgzoposed lsglszlaticn.

The czedis repair business aprmears &5 te a relatively recent
chencmencn, Ik involves the marketing of credit repair sezvices
to consumers whose credit bureau reports contain negative infor-
mation that interfezes with thelr ability to obtain credit. The
principal method such businesses rely upon to improve consumers'
credit bureau reports is the dispute procedure available to .
consumers undar Section 6ll of the Faiz Credi: Reporting Act
(FCRA). Section 611 is designed to provide consumers with-a
self-help mechanism to correct credit reports that contain
inaccurate or incomplete information. Co::ec*ing and updating
such information benefits creditors as well as consumers by
helping to ensure that credit-granting decisicns are made on the
Easis of complete and accurate information reflecting the
probable creditworthiness cf the consume:z.

It doces not appear, however, that most consumers who employ
the services of a credi: repair organization seek to correcs
inaccurate information. Based on the monitoring exserience of
Commission staff, lt appsars Iinstsead that many of those who turn
to credit repair organizations have experienced significait
credit problems {n the past, which they hope to minimize,
Althcugh minor inaccuracies may appear in their credit regorts,
by and large the adversss infocrmaticn that is zegected sghbout them
fairly reflects what actually ocgcurred, Utilizaction of FCRA
cdisgute grecedu :es is, therefsre, unlikely tc aid these
ccnsumazs, “Nenetheless, -”rcugu adve:'isame“-a an d o)
sentaticns, c.ed-- zepair organizactions of: l2aé s

L ~he cemmissien Brought an enfcrcement actionm acainss six
credlit repalr practitlicnezs Iin 1986 (se2e Federal Tozse Tommissicn
docket numbers C-3185 through C-3190) and presenzly i3 menitoring

the activities of several others. Nontl

‘S
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believe that adverse information in their credit reports can k=
deleted or modified regardless of iz: accuracy. 1In face,
however, 1% adverse information reported by the cradit bureau is
accyrate, under the FCRA it may be repcrted for at least seven
years. gSankrupghkcy may ta regczted £0r kten vears., Although the
FCRA dees not requirs credit dureaus to ceport adverse informa-
ticn for this period of time, it explicitly authorizes them to &z
so, Credit Bureaus, which arce in the business <f salling cradis
history information to craditsze, ordinarily reporzt sucn Inf
maticn for as long as is legally pernmissicle.

0O«
n{
1

It apgears that credit regalr srganizasi ccsasicnally
improve conaumers' credit bureau reports, but fail to do so in
mcst instances -- zzingipally because most of the information

sitle zegcruing
rericd., Thelz services are frecuently scléd cn a money-oack
guazantee basis, but consumers have resortad difficultias in
obtaining refunds. The company may be out of business, lack the
funds to pay by the time consumers seeX rz2funds, or simply refuse
to honor the guarantee. Credit repair organizations have caused
economic injury to czedikt Sureaus a3 well as to consuners Ly ~
Generating large numbers of jroundless disputes that credit bureaus
must srocess., To the extant that 3 credit repair srganization
does succsed in deleting accurate adverse information from a
consumer's credit history, creditors are deprived c¢f informaticn
that night otherwise have been a Jdecisive factor in the credit-
3ranting decision, Creditors have u2xgressed concern to the .
Commission that deletioa of accurate information may result in
increased lending risk. .

The Commission's staff velieves that a substantial segment
of the credit repair industry presently engages In practices that
injure both the general public and individual consumers. Whether

2 ¢redit bureaus are reqguired by Secticn 611 of the FTCRA to
relnvestisate disputed informaticn within a reasonable pericd ol
time and tc deleze infarmation that they cannot verify., A cradis
Sureauw may delece accurate informacicn fzom a consumes's credlics
bureau report zecause, for example, iz is cverwhelmed by dlspules
generatad by credit repair organizations or Secauss czeditcrs
fail to respond promptly to verificaticn reguasts.
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the potential scope of this problem justifies enactment 8:
federal laglislaticn is an igsue fox Coangzaesa bt decide. As the
grimazy law enforcement agency, however, the Commission believes
that it has a unique perspective to contribucze L£ Congress
chccses %o enact such legislaticn. In our view, the prorosed
legislation would be strengthened by changing its focus
scmewhat.

T.Re 458 would impcse a tending reqgulizzment on c

radlt raegals
organizaticns., t alsc weulld grovide csnsumers with the right to
sue and to obtain payment from a surety when a czedlt repais

organization violates the tazms cf tha statuta, The Coamissicen
oppeses this approach vecause we nave serious raeservations absu:
hoew well 1t would work in practice, The way that the bond is
incended to functlon is Zar fzom claar. n addition, administra=-
tion of a bonding requizement involves oversight and enforcement
resconsibilizies thaet are bettar undeztakan Dy the statas than
the federal government, in our view.

Fzom the oe:s,ec.lvu of public law enforcement, the Commis-
sion believes that requiring disclosures about the FCRA's limited
masis for changing credit reports would protect consumers more
- simply and effectively. Their right to sue. a credit repair
orsanizaticn that engages in deception should also b= disclosed.
Mcreover, although we btelieve that the proposed private right of
action for c¢onsumers may 3aid in enforcing the law, we think that
enforcement of the Qredit Repair Organizations Act would be
enhanced considerably if Congress weze to grant the Commissicn
authority to seek civil penalties for viclations of its provi-
siong, The ensuing comments dilscuss these issues in more
detail. They also suggest narrowing the definition of a credit
tepals organization and eliminating cne of Section 404's
prohiblited practices.

Disclosure Requiraments: Section 408

The Commission supports the inclusion of effective disclosurze
rements in this leglislation. Despite educational efforts,

[¥N

zegu

.-

3 Althcush we aze aware of

a few larce credit repalir orcaniza-
cions, a great many otiers appeaxr tS be small and relatively
unstasl We have ne tasis for estimaking the number cf
gusteom :s they cuzrently az:zaCt of prediciing whether thel:
Clientele may diminien in the near future as 2 result of consumer
educaticn and unfavcrable publicity, '

i
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many consumaecs continue to te unawacre of the FCRA's rules govern-
ing the reporting cf infcrmation by cradit tureaus. AS a resuls,
these consumers are easily misled by credit repalr organizations
that offer tc regaicz 3r improve their ¢zedit histories. Reaquir-
Llng ezsdlillk zepals -,::::=~L~~= to diasclose information about ths
FCRA prior to execution of a sales gontract should teduce their
ability to misrepresent what the credit repal  process ls likely
to achiave. Tha Czmmissicn telieves that tHe fccus ¢f tha dis-
closuras ragquirad undaz Section 403(b) of the prcoposed legis a=-
tion should L2 shifted, hcwever, Saecticn 403(z) (1) regquizess a ..
credit repair organizaticon, prior to the execution of a cont:act,
to disclose to consumers their right &3 raview thelr own crazdis
files and to dispute the completeness or accuracy of information
contained therein. The effact of this section is to bar a credit
repair organization that only sells Information atcout gonsumess'
vights to correct infcrmaticn concerning thelz czedlt racord,
credit historv, or credit tating from cha:ging a fee fcr making
tiils information available to consumers.” There is no aggarans
reason for a prohibition ¢f this sort. Other businesses and pro-
fesslions routinely charge for the disclosu:e of information aSout
rights and oppo:tunities provided by law; indeed, this is a kavy
component in the prcvxsxon of many ptofessicnal se:vices.

MQ:eove:, the disclosures :equi.ed by Section 405(0)(1) dn
not addrass what appears t2 e the principal cause of injury to
consumers in their dealings with c:edit cepair organizations.,
Injury does not arise because cradit: repalz organizaticnsg, for a
fee, exuccise rights that consume:s “could exercise themselves at
little or no cost. -Instead, consumers are injured when they zay
money to an organizaticn to do scmething that nelther that
organization nor they themselves can accomplish. We think that
disclosures explaining instead the limited circumstances under
#hich credit history information must te altered by credik
Sursaus would grovide consumers with an informed basis for evalu-
ating a credit repalr organization's claims and that this is
their best protection. It may also te worthwhile to reqguire
disclosures that ccnsumers may sue a credit repals ::can;zaticn
£ it engages in decepticn and that thev mav rescind any contracs
within three days of signing it. anally, we think it weuld be
he‘,.:l to identify tha Tedaral Trade Commission as the relevanc
law enforcement autherity, SC that consumers with questions will
Ancw whcem te csntacet.

4 CL course, thls cconcern is lass significant o credit regairs
erganicatica :hah alsc sell sezwicas £z the purcose of improv-
ing a consumer's credit record, cradis nistory, or credit rating.
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There aze twc additlizcnal sets of disclosures that Section

435 presently requires. Section 405(b)(2) requizes a completsa
and detailed disclcsure of the services to be pezformed and the
total amcunt o be paild fcr theae services, disclosures which are
duplicated in Secticn 406 governing the contenz of csntiacis. Wa
question the utilicty of requizing a detailed description of
se¥rvicas &2 te ~e"o:m- . Even a minutely detailed-description
could easily avel conveying clear and definitive lnformation

atout what will te Zdcne in he case of an individual consume:
Sactien ~35( ) (3) rsqu;: d sclosure cf the consumer's rig“. to
Freceed against a oend a“d {dentifies the surety. Information
about the right to oroceed against a bond clearly wculd kLe
significant to ccnsume:s if Congress should decide to retain the
tend raquirsment. However, for reasons discussed i{n ks gnsuing
gsection, we do not endorse a btond requirement. .

We suggest thatc, to e nost effectiva, any zeguired
disclesures be conveved on a separate sheet of papez, in simplse,
aon-tachnical language, bSefore the consumer 3igns a contzacs or
the credit repair organization receives any payment. So as to
avoid possible obfuscation, we recommend that credif repaliz -—.
organizations be required to follow language that i3 identical or
substantially similar to model language proposed by Congrass.

Tor example, the raquirzed disclosure might begin with a
warning not to sign a enntzact oc pay money for credit repair
services before readinqg the notice., It might then stats:

i, You have no legal right teo have accurate
information removed from your credit bureau
report. fnder the Falr CTredit Reporting Act,
the credit bureau must remove accurate negative
information from your repcort only if it is over
7 years old. Bankruptcy can be reporsed for il
yeazrs. Even when a debt has been completely
repaid, your report can show that it was paid
late if that {s accurate, ‘

o«
[ 1]

£e You have tha right &t sue 2 ¢ % repalr ov
credit {mprevemenst comsany tha {iclates the
Crzedix neoaxr Organi zations Act. This law

Frchlitiss deceptive practices by credit repair

edli
-
-

3. The Credit Regalr Crsanlizatizng Act 2lso gives
¥Se the rignt to cancel your contract for any
reason within 3 working days £rzom the cace you

sign ik, B
e
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4. Tha Federal Trade Commission enforces these
fadearal laws. Tor more informatcion, call or
wrtite:

Division of Cradit Practices
Pederal Trade Commission
Washingeeon, D.C. 20380

-
:32 445-—.}‘&5

for enforcement purposes, each disclcsu:e statement should

Be gigned by the consumer as an ackncwladgement of having read ¢
beio:e entering into the contract. The consume:'s name, address,
and telephone number should be included, as should the sales
acent's signatura ang the cuﬂpany s name, acdress, and talepnone
aumber. The statement should be sicned {n durlicats, 2o 4“hat th
ccnsizer may recaln one copy and the credit recair organization
may ctetain the other for the gwo-yea: period that, we assume,
Secticn 405(c) would racuire.

b=

"We balieve that these disclosures would effectively warn
consumers against contracting witlr credit repair organizations.
whose businesses are based on explicit or {mplicit misrepresenta-
tions of what the law cermits. However, these disclosures snould
act adversely affect tile activities of credit improvement coun=-
selors who do not rely on consunmers' ignorance of the credi:
reporting laws or ctherwise attempt to mislead them.

3onding Recuirements: Sect=ion 404 (a)

The proposed legislation requires a credit repair organiza-
tion to obtain a $50,000 surety bond if it wishes to obtain
payment for services in advance of pasrformance. A surety is a
thizd=party quarantor whe promises to pay 1€ the principal dces
not and :equi*ei a percentage of the bond amount for providing
this assurance. The percentage is often small because the

> It would faci{litate toth compliance and enfsrcement L2 the
avicdence that’ 2 czedis reg2iZ corganizazicn should retain o
demgngtrate compliance under Section 403 (c) werze set fecr:ih in
greater getall,

6 ye 2ssume that indemnifizaticn ¢f this scrt is what the
lecislaticn iz inzended 43 groduce. It is cur understanding
thnat surety agreements take many different formsg, however, and
are designed to achieve many different purposes. Nt
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surety retains the right to reccver the amount paid “f:2R the .
Esincizal. 1In crder to cbtain a bond a company must persuade the
suraty that it is a good cisk. In the case of a credit repair
organization, we assume that 3 surety woeuld want some assurancs
that tha crganization's practices will conform to tha law and
that, as a result, the organization is not likely to be held
liable for violating the law. P:zior tusinress experiencas, tusi-
ness and perscnal credit histcsy, income, assets, and cther
indicia cf reliability may te factcrs in determining whethez an”™
organization is able to cbtain a bond. A business that does not
appear to be sufficiently rigk-free ordinarily would ke zecuized
by the surety to gut up collateral corresponding to the amount of
the bond. Under the dreopesed legiaslation, a comgany that cannot
or does not wish to obtain 2 surety tcond is noz tarzad £z:om ths
czedit ragair business. Althcush it would bte pzrohibited from
racalving f2e3 pricr to performing the servicss it scld, &
obligate consumers in advance to pay for services upon cso
of performance., .

Y

c

.
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The purpose of the procosed bond requirement, we assume, ls
to make Efunds available for the payment of consumers' claimsg,
.The Commission i{s concerned that it may not serve this furpose in
Practice, however. BSusinesses that are engaged in delikbecrate
consuner fraud may well ignore the bonding reguiza2ment. “ore-
over, the requirement may Se too amorphous to achieve its
intended purpose. The leglslation does not cutline in any detzail
how the beond is to functica or who is to administer payments from
it. It dces not sxplain what procedures are to be followed in
the avent of competing claims that exceed the bond amount or
whether the bond amount of $53,000 must be contlinucusly main-
tained. It {3 not clear from the statutory lancuage whether an
crganization that Joes business in more than one state nusk
provide for a $50,8C00 bond in each state or whether, alterna-
tively, a single $50,000 bond issued by a surety licensed to do
business in each of those states would suffice.’ It also is
unclear whether residents cf cne g2ate may make claims acainst a
tond issued in ancther state when the bond funds in their stacte
of residence have been paid out., Nor i3 it clear whether csn-
suRars are intanced 22 name the suresy as a defendant in an

.

icnzl

a «)

Credit repair organizations vazy considecazly in crsera
tzugiure (IZrzanchises are tecsming more ccmmon), size, an
Business volume. 1If Congrass shoulld decide to include a bond

recuirement in this legislation, we suggest that i:z examine ways

to link the value and number of bonds required ta.variables. such
as :hese. 5 ) e

-
-

-
-
-
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action or to seek payment from the surety only L€ ccnven:ional
efforts tc satisfy a iudgment from the credie repair drganlzation
have been exhausted.

‘Insurers who issua suzsty bonds, such as government periorm-
ance bonds or indemnity guarantees, may well be reluctant to
izsue any bond pursuant ko this leglslation, regardlass of the
shazacter ¢f %he credis regair orcanization at issue. Sureties
orainazily want ko kncw that thelr obligaticns and liabilities
are fixed and clear Ctefcra agreelng &2 act in this capacity,
Under the law as presently drafted, Zaw 1I any insurerzs may ke
willing to act as. suresies for c:edt: vapalis crcganizaticns, Even
{£f the bonding requirement and consumers' accaess &3 i1t were
spelled ocut in more detall, hcweva:, we are not persuaded that it
snould Sz i{ngludad {n fzdazal legislaticn, The equitable dis-
tyibution of bond funds may Le difficult or impcssible without
the incervention of a disintszestaé thizd paczy, such ‘as a s:a
administrative agency. <n BDalance, the Commissicn balisvaes th
the bonding of credit repalr organizaticons should bte left to the
states to legislate and administer.

) i~ ¢
[ S} BN

te
-
az

. - .
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Enforcement: Sactions 409 and 411 .

Section 409 of the Act rrovides consumers with the right to
sue for a viclaticn of any of its pzrovisions. It provides for
actual damages, additicnal damages, costs of bringing the action,
and attorney's fees. By groviding consumers with a mechanism for
racovering, at a minimum, the fees gaid to a3 violative organiza-
tion, this right of private action should help to make the
3tatute self-enforcing,

Nonetheless, the Commission believes that enforcement 2f
any credit repair crganization legislation Congress might enact
would be strengthened considerably if Congress were to grant the
Commission_ civil penalty enforcement authority for violations of
ics ~e:ms.8 At present, Section 4ll of the proposed legislation

.~
.

8 Congress tyciczall:

1y 2ccozds the Commission civil penaity
authority by authorizing enfczcement of statutory violations as
if Shey were v.o’a'i:as $ a Commissicn trade recgulation rule,
i.2., thsou Secsicn S(m) (1) (A) ¢f the Federal Trade Commiszsion

<=, whizh eﬂycwe's the Commissicn &2 ceek clvil penaltles. See
Sectlion 704(c) of the Tcoual Credit Opporsunity Acz, 15 U.S.C.

5 16Ylc; Section 8l4(a) of the Fair Debt Colleczion Practices
Act, 15 U.S.C. § 16921, o

e

s
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accezds snly ad=ministrative enforcement authority to the Commis-
sion. It provides that a violation of its terms constitute: an
unfairs c=z decapt*ve act cr practice in viclation of Section S(a)
of the Faderal Trade Co.mission Act and is enforceable throuagn
the Commission’ s administrative adjudicacion proceduras under
Secticn S5(b). The Commission currently possesses =eo:18o s
enforcement authority over credit repair organizations. Thus,
as progosed, the grant cf autieoricy to enforce the credit repair
statuta weuld not exvand the Commission's powers, although the
affizrmative requirements cf the law weuld =‘-*li‘v enfcrcament to
some extent.

8y including civil genalty authority in the Act, Congress

weould accord the Commission sSreater flexibility in selecting
enforcement altarna:ivns and would also, we bellieve, .promote more
vigozrcus enforcement. ciculasly i{n casas iavolving ¢elibercaxe
fraud, the powar to racu i.e 4 esafany to disgozge Lts profics
through imposition of a civil Einioﬁay te the only way to address
adequately the violative conduct. BEecause civil genalty
actions are brought and resolved {n federal court, the-final
order -~ whether it involves {njunctive relief, a eivil fineRr.or
more -= is directly enforceable by the court. 7The contemct
powers available to the court are a sotent tool LE compliance
p:oblems arise.

Precedent exizts in the federal consumer credit protection
field for establishing a range of enfozcament mechanisms.
Congress has accorded the Commission the authorisy to seekK civil
penalties for violations of the Egual Credit Opportunity Act and
the Fair Debt Collection Practices Act under ‘sections providing
for administrative enforcement. Jther sections of these statutes
provide for the imposition of civil liability by authorizing
conasumers to bring private damage suitzs., The Commissicn's
enforcement exgerience with these laws indicates that different
enforcement approaches can serve Jdifferent but often complemen-
tary enforcement goals. As a result, we believe that allowing
the Commission to seek civil penaliies for violations of this Acs
would asgisz enforcement efforts.

.

9 mne enfarcement ass ivity refe
tased con that Section S authorit

10 The credit repair business i{s often a transientc one. @when 2
company moves from state tO state, the likelincod zhat individual
consumers or local law enforcement auzhorities will succsed in
bringing an aczien against it is substantially rdffuced,

n footnote 1l above was

o( '1
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Euglnessex Suhdace ko tﬁe Act: Section 4013(4)

Tha dafinislicn of a credit repalr crganizaticn in Sectlicn
4332(3), like most of the provisions of the proposed legislation,
focudes on businesses selling credlt repair or czedit imgcrcvemens
sazvices, {.2., services to remove adverse information from con-
gumers' cradit bureau renorts. The definition of a C’ecxt repalrc
c—ganization appears to te naedlessly broad, heowevar. It

includes enti=ies that, for a fee, provids se:vices £or the
purpese of "obtalinlng an extansicn of consumer credit for 2
consumer, , . ." This definition would include, ﬂo: example,
automataed mortgage ilcan 3hcpping services and other Dusinesses
that sell information about currently available te:ms and c¢ondi-
tizns of credis, <Such businesses can provide an imgcztant con-
sumer sarvice in a czedit-oriented economy and should not te
subjected to zegulation in the atsence of evidencavthat they
cause coasurer iajury, ‘e tharafsre reccmmend that the defini-
tion of a credlt repair srganization be revisaed to el minate
reference to those who assist in obtaining credit extensions for
consumers. Individual businesses that make false c¢laims about
their ability to obtain credit for consumers are, we telieve
Qattar deal“ with on a case-by-case tasis under Seckilion § of :he
Federal Trade Commission Act or similar state consumer o:otec:ion
laws,

e note that the pioposed lagislatinman presently exempts a
aumber of institutions and professions from the definiticn of a
credit repair organization., Depositary institutions, real estate
brokers, and broker-dealers apgpear to ba exempted btecause, {n the
ordinary course of business, they may assist consumers in obtain-
ing credit. 1If Congress adopts the foregeing reccmmendation to
redefine 2 czedit repair srganization, these exemptions may be
unnecesgary. The Commission Is not aware that such enti:‘
ordinarily sell services to consumers for the purpose of improv-
ing their credit bureau reports. We suggest that the exemptions
€or consumer reporting agencles and debt collectors be eliminated
as well, Nelther of these entities advisas or,assists consumers
in improving credi: Dureau repocts for a feae. 3

11 ghen credit bureaus remove negative informaction that is
inacsuyrate or obsclete they may improve consumers' credit
regozts. Zecause this (s not a service that ccedit bureaus may
charge for but a right granted to consumers by the ICRA, czedl
bureauys would nct fall within the definition of a credit regail
erganization. Services that c“edx. bureaus are permitted &9
charge for acze described in Seczicn 612 of the chﬁy

!\ n
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Under this apprcach only two exemptions remain -- nonprofic
crganizations and as:z:sneys. Nonprofit organizations, such as
the consumer credit counsaling services operated by the Wational
roundaticn for Consumer Credit, scmetimes charge a small fse for
advizing consumers about credit histery problems. Attorneys may
alao advisa or assist their clients concarning their credi:
histories and thelr rights under the Fair Credit Repeczting Ace.

In the Commission's view it ls preferable to avold exemp=-_
tions when gscssible., Ixemptions can create enforcement gaps,.-¢
They give a competitive advantage to cne grcup or gprcfession cver
ancther., Regulazicns necessarily iapcsa scme bturdens on business
and, {f regulation s necessary, the underlying ratiocnale ordi-
nacrily should %e equally applicable to all {ndustry members. We

uggest therafsre that Congress conslder whether the definition

of a <zedlt repalr ocrganization should provide far any exemptions.
Particularly {£ the bsnding zeguizrament {s eliminatacd, as the
Commnission has propcsed, complying with the affirmative require-
ments of the Act should not be unduly cnersus.

Prohibited 2racticas: Sezzion 404 (b)

Section 404(b) of the proposed leqislation prohibits
char3ying fees 3olely for referring a consumer to a retail seller
who will or may make craedit available to the consumer on substan-
tially the same terms as those available %5 the general publiec.
I£ Congress ravises the definition of a eredit repalr organiza-
ticn to exclude those who refer <onsumers to creditors for
Fossible credit extension, it may wish to delete this provisien
as well, as it appears to be dira2cted a2t practices associated
with credit referral rather than with c¢redit repair.

in any event, the Commission guestions whether the p:iﬁtice
that this section addressas necessarily injures consumers. £,
through the assistance of a credit repair srganizaticon, a consumer
who cannot otherwise cbtain credis i3 able o do sc, the consumer

<€ FPer examnle, the attorney=-at-law exempticn %o the Fair Teb:
Csllecticn Practices Act was recently recealed becausa it had
teccme a haven for attcrneys whe practiced debt collecticn ratler
than law.

1.
3
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=me Commission is
conrectizcn with
© other catagcris

L3 moreover, if this sractlics ware indus
nos certain why the injury would arisa ¢
credlit extended by retail sellers as cppe
of creditors.
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may well deem this a secrvice worth paying for. The critical
issue, in our view, is not whether the credi: to be provided {s
avallable to others on the zame terms 3¢ aven on mcce favecrable
tarms, but whether the consumer understands what he cr she lo
paying for. Whathar the gszedit 18 cffered on terms that are
desizakle %2 the consumer ~ill depend on the financilal circum-
stancas and ogptions available to that consumer.

Thank you again for sclliciting the Commission's views on the
Czedlt Repair Organizaticns Act. We hope that these ccmments will
te useful in your delizaratizns.

3y Sizecstlicn of the Commission,

1 e e

Danial Qliver
Chairman
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