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CONFIDENT TRATMNT REQUESTED

April 27, 2004

Carboplati

On April 12 , 2004, pursuant to Section XI, subsection (2) of the Decision
and Order dated April 14, 2003 and 16 C. R. 1.2, Bristol-Myers Squibb Company

BMS") requested that the FTC issue an advisory opinon fiding that an agreement
with Teva Phanaceuticals USA, Inc. ("Teva ) did not raise issues under Section 5 of the
Federal Trade Commssion Act. BMS submits the enclosed documents to aid the FTC'
evaluation of ths request:

Distrbution and Supply Agreement Between BMS and Teva and
attached Schedules (April 26, 2004) ("Distrbution and Supply
Agreement"

Settement Agreement between BMS, Pharachemie RV. , and
Research Corporations Technologies, Inc. and attched Exhbit
(April 26, 2004) ("Settlement Agreement"); and

Stipulation of the Pares to Dismiss Appeal and Proposed Order,
Bristol-Myers Squibb Company and Research Corporation
Technologies. Inc. v. Pharachemie B.V.. Appeal No. 03-1077
(April 27, 2004).

The Distrbution and Supply Agreement is the defmitive agreement
contemplated by the agreement between BMS and Teva, dated April 8 , 2004, provided as

CONFIDENTIA



par of our intial submission. The Settement Agreement resolves the ANA patent
litigation concerng the drg carboplati and U.s. Patent No. 4 657,927. The Stipulation
of the Pares to Disss Appea and Proposed Order was fied with the Cour of Appeas
for the Feder Circuit ealier today.

Confdential treatment of ths letter and the enclosed.material is
respectfy requested purt to 15 U. A. 57b-2(c) and 16 C. R. 10(a)(2) and

(e).

Than you in advance for your consideration and assistce. If you have

any questions, pleae do not hesitate to call me at the number above.

Richard J. Stak

Donald Clark, Secreta
Federal Trade Commssion

th Street and Pennylvana Avenue, N.
Washigton, DC 20580

BY FEDERA EXPRESS

Copy to:

Ane Schenof, Esq.
Bureau of Competition

Federa Trade Commssion
601 New Jersey Avenue, N.

Washigton, DC 20580

BY FEDERA EXPRESS

CONFIENTI



Attachment Number 

REDACTED



SETTMENT AGRNT
Th Setement Agent an Relea ("Setemt Agent" date and

effecve as of Apr 26, 2004, is en in by an amng Reseah Corporation Technologies,

Inc. ("RCI an Brl-Myer Sqb Company (' 'BMS' ') (collectively, "Plati"), an

phahee B.V. ("Pbaheme" or "Defet'').

Wites
WHS, Phaachee fied an Abbrvite New Dr Applition

(" ANA"), ANA No. 76-162, for apval to maet generc powde for injection prots

contag capla with a pah IV cecation tht U.S. Pat No. 4 657 927 ('

927 pate') wa invald, unenroble or not ined
WHS, Ref is the assignee of the ' 927 pate and BMS is th exclusive

licen of the '927 patet;

WHAS, RCT an BMS fied sut in th Dict of New Jerey, Civi Action

No. 01-C-37S1 (M, uner 3S C. 271(e)(2) agt Phacheme for ingement of

the '927 pat;
WHAS, Phaheme fied a secnd ANA, ANA No. 76-292, seeki

apprval to maet preed soluton prouc conta capIa with a pah 
cecaton tht the '927 pate wa invald, unrceale or not inged

WH, BMS an Ref fied a se inement action in th Dict 

New Jery, Civ Acton No. 02-C-1270 (M, ba on ANA 76-292;

WHS, a Joint Stiulon an Or coDSlidati the two cas wa enter

by the Dict Cour on Apri 22, 2002 (the conslida ca refer to herin as ''te

Litigaon



WH, Phmeme aner an counlaed in th Litigaon for 

delary -PJdgent tht th '927 pa was invad on the grun of obviousty double

patig ba on th cla of U.S. Patet No. 4 140,707 ("te '707 patef') in ligh of 

pror 

WHS, hmchemie fied a motion forpa S1 juen se 
pr ru th the bar of the th se of35 U. C. fi 121 di not aply to prven us of

the '707 pate in an obviousty double patti chaene to th '927 pat and 

pla fied a cross-mtion for su F.dBJeDt on th fi 121 issue;

WHRES, on Juy 29, 2002, the Dict Cour is wrtt opon 

BMS and RCIs motion for su jud an hold tht fi 121 ba use of the ' 707

patet as th bais for an obvouses double panti invaldi chaen;

WH, Phae amen its aner to adt mfgement of at leat

one cl of the '927 pat, if it were vad, an to waive the defen of inuitale cond an

al other invaty defen it ha prousy as in ord to esli its right to appea

frm a fi judgent an the Dict Cour ente fi juen on Octobe 28, 2002, in

favor of P1aintiff

WHRES, on Octbe 28 2002, the Disct Co ente FiD Judent in

favor ofBMS an RCI th th '927 pa wa not invald, an tht Plwhee would

ine at lea one cla of th '927 pate and an injuntion prJn"bitig Phahee from

maeti any prdut put to ANAs 76-162 and 76-292 before th expirn of the '927

pate an any other exclusty grte by the Foo an Dm Admtion ("FA"

WH, on Novem 26, 2002, Phaheme fied an ap in the Unite

Sta Cowt of Ap for th Fed Cit ftm th Distrt Cowt' fi jndeent ("te



. .

Ap") and on Mah 17, 200, th Cour of App ised an opiDon vati tht 

udgen an redig th Ligatin to th Dict Cour for fter pr;
WHRE, Phacheme moved on Mah 19, 200, to ex is of the

mate and, bere th Cour of Ap ised th mae, th Plati fied on Ma 29,

200, a petion for rehea en bae 't Peton for Reea"

WHS, on Apri 6, 200, the Cour of Ap deed Phi
motion to ex issuce of th mate;

WH, on April 9, 200, th paes submtt a let to the Cour of App

inorm the Cour of App tht they ba reed an agent in prcile to sette 

matt
WH, on Ap 21 , 200, th Cour of App dened th Petition for

Reh;
WHAS, Phahee acowledge th BMS is entitled to a perod 

petrc excluivity with respt to parlatie if an when grte by th FDA purua to 21

C. i 3SSa

WHAS, the Pla an Defe desir to avoid fu expen and
relve aU ma an ises in contvery betwee them aU without an adon by or on

1he par of any pa of any lity of any natu whatsever to any other pa;
NOW, THORE, in consden of the prmies an coven cotaed

herin an for oth goo an valuale consdeoD, th rept of which is heeby

acwleded it is herby ag by an among th paes to th Setem Agt 
follows:



I)mnAsa ofLiga As soon as prtile fonowi the execon of 

etenAg the paes wi fie in the Uni Sta Comt of App for th Fed
Ci stultin of 

m!mRS BD prse ord, in the form athed as ExI"bit A.

spif th ea pa sb be own cost. The paes ag to fie prmptl any
adona pa ne or apro to effec th di of the Litin.

Relee of an Coven not to Sue plAintiff, In consdeon of mutu

relea licees, coven, agts anor oth goo and vale considetion, the

ret of which is hey acknowleded Phaheme, in odg its adini91tors,

surs assign offce, dirs, emloyee trte, pats, subsidies an aftes

(al of the foreoing be refem to in th pagrh as "Pbahee Relears rele.

act an forever dihae. and covent not to bri any action, su andlor prs
ag BMS and RCT, inlu thir adrs succrs, asgn, Offce, ditors

emloyee atrn, tr, pats sudies an 
Affli (al of th foreing refeIT to

in th parh as "BMS an RCT Relea fr an for al debts deds, actions, caes

of ac suts acun covem cOtm, agents tort da an any an al

cla defen, offts judgments ilemsmdR and liilties whatsver, of evfS nae and

natu both at law and in eqty, knwn or UDwn sute or unecte ac 
unCC whch have be asse in th Litigation andlor whh are out of th proseon

or defen of th Litiaton, and/or other aleg anticomptive, un, wr dectie,

ftduent or tortous act by the BMS an RCT Relea re to the '927 pa anor an

pec excluvity wi re to PamJa orovided however. th noth contaed

hein is inde to or sha relea th BMS an ReI Relea from any an an obligaons



set fort in tI Agent an th Distribution an Suply Agr betee BMS an Teva
P"AfSlQetica USA. In. (th "Dis1ribution an Suly Agrt"

Re of an Coven not to Sue Det. In consden ofmu

reeaes li coven agen anor other goo and valle codertion, th

re of which is hery acknowleed BMS an Ref, inlud thei retive

adrs susors asgn offcer ditors. emloyee, tt pa susidies

an afte (aU of the foreiD bei refer to m th parh as "BMS and RCT

Relears ) relea, act an foreer dischae, an covenat not to brig any acton, sut

anor pr ag Phabee, inlu it adtors susors asgn,
offce. ditors emloyee. attrneys, tr, parts suid and afte (all of the

foregoing refem to in th pa as "Phaheme Relea

') 

ftm an for al debts

demds. actions ca of action suts 8Cun1s coven cont agen, tort,

daes an any an al cla, defe, offet, judents demds an liilties

whaever, of ever na an na. both at law an in eqty, knwn or unwn sute
or unte ac or whch have be asse in the Lition, anor which

ar out of th proseuton or defene of th Ligaon, anor whch ar bas on any

inement or aleged inem of any pate own lice or assgn by or to the BMS

anor RCT Relears for D1, usg, purha offer for sa, sell imortg

anor dibu any phaca pr cota capla as it active inent,
prvided however. th notl contaed herm is in to or sb relea the
Pbaeme Relea frm any an al oblioDS se fort m th Agren an the

Distribution an Suply Agrt. BMS an Ref do not waive any leg chaenge in the



even th FDA grts fi apval of ei or both of ANAs 76-162 an 76-292 before

Ocbe IS, 20.
Coven Not to Cbem Pedtrc Excluvitv. Th Phahee Releaors,

as defied in pah 2, ag th thy sh not intu, enure, surt spnsor or

pacipat in an leg acn diy or in aga the FDA or any oth entity to obta

fi apova of eith or bothANA 76-162 an 76-292 before th eximon of any

exclu gr to BMS by th FDA purt to 21 U. C. 355s.

No Admi!Con ofT .iahilit. Th Setement Agent do not cont 

cons an adon, concen or agen by any par conc the merts of 

ises ra in the Lition, Ap or Pettion for Rehea. Th Setemt Agren

sh not be consed as constug or conta any suh adion, concion 

agent.
Reoons. Ea of the pares herto re, acowledes and

wam (i) tht it fuy unta itsTigh to dis any and al asts of th Settement

Agrt with leg counl of its own chsi; an to th extt, if any, th any 

de, it ha avaed its of th righ (ii) th it ha cafuy re an fuy un al of

the provions of th Settement Agr (il) 6J it volunta ente into ths Settemen

Agrent; (iv) tbt it ha th caity to en into ths Setemen Agrment, an (v) tht its

signry he ha th aurity to bin it to the obligaons and beefi of th Setement

Agrent.

No Pror Retaon Eah of th paes he rerets acknowledes 

wamts th in execti th Setemt Agr it does not rely an ha not relied upn any

- 6-



retan or statecmt not se for her with re to the sujec ma, ba or effect

oftbs Setem Agen or othe.
Enti Ame ThSeemen Agt rq th en agt 

the paes with re to th sujec ma herf: an al pror negotiOD, uners
aD agcmts ar incorpra he Th Settem Agent may not be modied,

chged amened sulemente or re excet puuat to wrtt inent signed by

the par aga whom th enorcnt of the modcation, chae, ament,

sulementation or reison is soug

Rearv Reew. Eah pa, with te (10) days of th executon oftb

Settemen Agrt, sb comply with th reents of Title XI, Subtitle B of the Acc
to Afontle Phaca Act (th Medca tion Dm Imvement Act of 2003,

Pu. L. 108-173) (the " Act", by ti a copy oftb Setement Agrent with the Fed
Trae Common (the 'FCj and the AntIt Divion of the Dearen of Justice (''DJ''

BMS wi ma the fonowig suons an notice as son as prticale an jn any event no

lat th te (10) days fonowi the execon of th Setemen Agent: (a) submion of

th Setement Agent to the FrC in coection with th rees for advity opinon

re by the Apri 14, 2003 Deison an Or in Fed Tmd Common Docket No. C-

4076 (th "FC Or, (b) suon oftb Setemt Agent in conntin with 

noticaon re by the May 14, 2003 Or an Stiulte Injuntion in Ohio v. Brl-
Myer Sqb Co., No. 1:02-C-OI080 (EGS) (D. ), an (c) suon oftb Settement
Agren in coon with the noticaon re by th Novem 14, 2003 Revi
Orer an Stipulte Injuon jn In re Busirone Antitr Ligaton No. 01 CV 11401

(S.D. ) (th paes to whom notice is prvide uner the thes la two oId ar refer 

7 -



he as th "Attrn Geer''). Th paes sb us commeria I'le efrt to

coordte su suODS an to re prmptly to any re for adtion inrmtion

ma by the FTC, the OOJ or th Attmeys Geer If th FI, OOJ or Attmeys Geer

object to th Setement Agren th paes sh us al commy rele effort to
ad such objecon prvide th th sh be no mate ch to the right; 

obligaon of th paes un th Settemen Agren-

10. Chce of Law. Th Setement Agren sh be govered by, suject to, and

constr in acrd with the laws of th stte of New York wiout re to its iner
confct of law prles

11. l".rmte Th Setem Agt may be exec in one or 

coun ea ofwbi sh be conside an origi intrent, but al of whch togeter

sha constitu one an th sa agen
12. Le Fee an Cost. Ea pa sh be its own leg fee and costs in

connection with th Litigaon, Ap Peton for Rehea an th Setement Agrt.
13. Bmdinp Effect Th Setement Agrent sb be biD up and in 

th befi o( th paes heto an thei sucm an asgn, regmes of the outcme of

the review by the Attrnys Gener intite by BMS on Apri 14, 200, and th re for an

adry opinon 1im th FfC ma by BMS on Apr 12, 200, with reect to the Distribution

and Suply Agren

- 8-



IN WIS WHF, the paes have exec th Settemt Agren 

of the da fi abve 

Date: Ap-J 200 Resh Corpraon Teclogies, Inc.

By:

Date Apri -, 200 Bril-Myer Squibb Coy

By'

Da Apri-, 200 Phe B.

By:



F.r ..t h. CorlltiOl TUMDIOfII Inq +sz ,... 002& T-6 P-DOflDtj F-14D

WS. t1pahm 1h 

I ofth da fi abve waum

Date Ap.. 20 b Co Tec1oaes In.

By: 

, Da Ap Briol.Mye Sq 

i Da Ap 
Piah BY.



IN WIS WHF, th pa have ex th ScCJAgrt 
of ti da fi ab 

Da Ap-- 200 Re Coraon Tecologi Inc.

Da Apr JR200 Bril-Mye Sqb Comp

Da Apr-- 200 Phhee B.

By:

--9 -
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BriJ-M1U sqm't Coy

By -
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EXIIT A

UND STATES COURT OF APPEALS
FOR THE FEERA CICUI

No. 03-1077

BRISTOL-MYRS SQUIB COMPAN,

Plaiti-Appellee,

and

RESEACH CORPORATION TECHNOLOGIES, INC.,

Plaitiff-Appellee,

PHACHEMI B.V.,

Defendat-Appellant.

Appeal from the United States Distct Cour for the Distrct of New Jersey
in Case No. 01-CV-375I, Judge Mar L. Cooper

STIULTION OF THE PARTIS TO DISMISS APPEA

The pares, havig seted and resolved all issues in the case, consent to

dismsal of the appea and the underlyig acton.

The pares agree to bear their own costs.

Dated: Apri -, 2004.



By:
David T. Priti
Constie L. Trela, Jr.
Lisa A. Schneider
Marc A. Cavan
SIDLEY AUSTI BROWN & WOOD LLP
10 South Deaorn Strt
Chicago, IL 60603
(312) 853-7000
(312) 853-7036 (fax)

Counel for Research COlporation
Technologies, Inc.

By:

Rober L. Baechtold
Fitzatrck, Cella, Harer & Scinto
30 Rockefeller Plaz
New York, New York 10112-3801
(212) 218-2100
(212) 218-2200 (fax)

Counel for Britol-Myers Sqwbb Company

By:

Francis C. Lynch
Laure S. Gil
PALME & DODGE LLP
50 West State Strt, Suite 1400
111 Huntigton Avenue

O. Box 1298
Boston, MA 02199-7613
Counsel for Phaacheme, B.



NOTE: Puuat to Fed. Cir. R. 47.6, th order

is not citale as precedent. It is a public order.

UND STATE COURT OF APPEAS
FOR TH FEER CIRCUI

03- 1077 .

BRISTOL-MYRS SQUIB COMPAN,

Plaiti-Appellee,

and

RESEARCH CORPORATION TECHNOLOGIES, INC.

Plati-Appellee,

PHACHEMI B.V.,

Defendat-Appellant.

Appea from the United States Distct Cour for the Distrct of New Jerey
in Case No. 01-CV-3751, Judge Ma L. Cooper

(pROPOSED) ORDER

Put to the Stipulation of the pares dated Apri -, 2004 and by

Federl Rule of Appellate Procedure 42(b),

It is ORDERD th:



Appeal dismssed Ths cae is remaded to the ditrct cour with

intrctions to dis the cae.

No costs.

For the Cour

Date:



UND STATES COURT OF APPEAL
FOR TH FEDERA CIRCUT

No. 03-1077

BRISTOL-MYRS SQUIB COMPAN

Plaitiff-Appellee

v") :;

.. .. 

rr" , 

RESEACH CORPORATION TECHNOLOGIES, INC.)) Nr- 0 
Plaintiff-ApJi

U -m r;-I:l 
r- N

and

PHACHE B.
Defendant-Appellant.

Appeal ftom the United States Ditrct Cour for the Distrct of New Jersey
in Case No. Ol-CV -3751 , Judge Mar L. Cooper

STIPULTION OF TH PARTIES TO DISMISS APPEAL

The pares, having setted and resolved all issues in the case, consent to

dismissal of the appeal and the l.derlyig action.

The pares agree. to bear thei own cost.

Dated: ApriI27 2004.

rn.

. I



By: .2 h:hJ.j
David T. Prti 

Constatie L. Trela, Jr.
Lisa A. Schneider
Marc A. Cavan
SIDLEY AUSTI BROWN & WOOD LLP
10 South Dearorn Street
Chicago, UL 60603
(312) 853-7000
(312) 853-7036 (fax)

Counel for Reseach Corporation
Technologies, Inc.

By: 

;. 

a."k, 

Robert L. Baechtold
Fitzatrck, Cella, Harr & Scinto
30 Rockefeller Plaza
New York, New York 10112-3801
(212) 218-2100
(212) 218-2200 (fax)

Counsel for Bristol-Myers Squibb Company

By: ;(r /I#
Francis C. Lynch
Laure S. Gill
PALMER & DODGE LLP
50 West State Street, Suite 1400
111 HlDtigton Avenue
O. Box 1298

Boston, MA 02199-7613
Counsel for Phachemie, B.



Plaintiff-Appellee,

NOTE: Pusuant to Fed. Cir R. 47.6, ths order
is not citable as precedent. It is a public order.

UND STATES COURT OF APPEALS
FOR TH FEDERA CICUIT

03-1077

BRISTOL-MYERS SQUffB COMPAN

and

RESEARCH CORPORATION TECHNOLOGIES , INC.

Plaintiff-Appellee

PHACHEMIE B.

Defendat-Appellant.

Appeal ftom the United States Distrct Cour for the Distrct of New Jersey
in Case No. OI-CV-3751 , Judge Mar L. Cooper

(pROPOSED) ORDER

Puuat to the Stipulation of the pares dated April 27, 2004 and by

Federal Rule of AppeIIate Procedure 42(b);

It is ORDERE that:



For the Court

Appeal dismssed. Ths case is remaded to the distrct com with

intrctions to dismiss the case.

No costs.

Date:



Plaitiff-Appellee

UNTE STATES COURT OF APPEALS
FOR TH FEDERA CIRCUIT

No. 03-1077

BRISTOL-MYRS SQUIB COMPAN,

and

RESEARCH CORPORATION TECHNOLOGffS, INC.,

Plaitiff-Appellee

PHACHEMl B.

Defendat-Appellant.

I am Parer of Fitzatrck, Cella, Harer & Scinto. I submt ths

Appeal from the United States Distrct Cour for the Distrct of New Jersey
in Case No. 01-CV-3751 , Judge Mar L. Cooper

DECLARTION OF AUTHORI OF ANNE M. MAR

1, Ane M. Maher, hereby declare as follows:

declaration of authority pursuat to Federa Circuit Rule 47.3(d) and 28 U.

1746.

On April 14, 2004, I was given actual authority to sign the enclosed

Stipulation of the Pares to Dismiss Appeal on behal of Robert L. Baechtold, a



Dated: April 27, 2004 )1. 

.j.

parer in the law :f of Fitzatrck, Cella, Harer & Scinto, the attorney of

record for Bristol-Myers Squibb Company in the above-captioned action.

On April 14, 2004 was given actual authority to sign the enclosed

Stipulation of the Pares to Dism Appeal on behal of David T. Prti, a

parer of the law fi of Sidley, Austi, Brown & Wood LLP, the attorney of

record for Reseach Corporation Technologies, Inc. in the above-captioned action.

On Aprl 27, 2004, I was given actual to sign the enclosed Stipulation

of the Pares to Dismiss Appeal on behalf of Fracis Lynch, a parer in the law

firm ofPaImer & Dodge, LLP, the attorney of record for Pharachemie, B.

I hereby declare under penalty of perjur tht the foregoing is tne and

correct

MAIN 42168v1



CERTIICATE OF SERVICE

t .

I hereby cerfy that on ths 16th day of April, 2004, two copies of the
foregoing STIULATION OF TH PARTIS TO DIS:MS APPEAL and
(pROPOSED) ORDER were sered upo counel of record as follows:

Francis C. Lynch
Laure S. Gill
PALMER & DODGE LLP
111 HWltigton Avenue
Boston, MA 02199-7613

Counsel for Defendant-Appllant Pharchemie B.

David T. Prti
SIDLEY AUSTIN BROWN & WOOD LLP
10 South Dearborn Street
Chicago, IL 60603

Counsel for Research Corpration Technologies, Inc.

Robert L. Baechtold
Fitza1rck, Cella, Harer & Scinto
30 Rockefeller Plaz
New York, New York 10112-3801

/1. Ma,--
On behalf of Plaitiffs-Appellees

Counel for Britol-Myers Squibb Company

by deliver of said copies, properly addressed with shipping charges prepaid, to a
commercial overght deliver serce with inctions to deliver said copies to
the addresse the next business day.

CHI 2922154vl


