



















































































CID Definition No. 8.

The CID thus requires that before CVS produces all of the documents broadly
demanded through the Specifications, CVS must: (i) determine what information is responsive;
(ii) ascertain where the documents or information are physically located and/or electronically
stored and who possesses knowledge responsive to each interrogatory; and then (iii) review and
physically redact all such “Personal Information” from the responsive physical documents and
electronic information. Furthermore, the CID demands that CVS accomplish all of these tasks
as to all of the documents and information demanded in less than 21 days, in addition to CVS’
obligations simultaneously to respond to all of the other CID Specifications for Documents and
Interrogatories which are not challenged in this Petition.

Considering the extraordinary breadth and scope of the Specifications demanded, the
CID does not “provide a reasonable period of time within which the material so demanded may
be assembled and made available for inspection and copying or reproduction,” as is required
under 16 C.F.R. §2.7(b)(1)(emphasis added). Compliance with the challenged CID
Specifications would result in an unreasonable and undue burden upon CVS in terms of time,
cost and resources that would “unduly disrupt or seriously hinder normal operations of [its]
business." United States Commodity Futures Trading Commission v. The McGraw-Hill
Companies, Inc., 390 F. Supp. 2d at 35-36 (citing FTC v. Texaco, Inc., 555 F.2d at 882)
(corporation responding to agency subpoena should not have “to cull its files for data” that
would “impose an undue burden” and finding subpoena requiring production of “all documents

that in any way reference” the issue in question “would be unduly burdensome™).40

40 Courts that have more recently reviewed FRCP Rule 45 subpoenas seeking broad production of electronic
information have likewise refused to enforce them where the subpoena imposed an undue or oppressive
burden on the responding party. See, e.g., Miller v. Holzmann, 471 F. Supp. 2d 119, 122 (D.D.C.
2007)(refusing to order production pursuant to FRCP Rule 45 subpoena where requests were oppressive
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The costs and employee time and resources CVS would need to expend to comply with
the CID, and conduct the extensive review and redaction demanded, would be excessive. As
the court did in McGraw-Hill Companies, Inc., the CID in this case should be modified to limit
the demands which are “excessively broad on their face and technically call for a larger volume
of data than may have been intended” by the FTC so as to “not impose an impermissible
burden” on CVS. Id., 390 F. Supp. 2d at 35; FTC v. Texaco, Inc., 555 F.2d at 881-882 (“the
district court is authorized to impose reasonable conditions and restrictions with respect to the
production of the subpoenaed material if the demand is unduly burdensome™). The
Commission should similarly modify the excessive CID Specifications in this case to limit the
impermissible burdens imposed upon CVS which threaten to seriously disrupt its normal
business operations.

CONCLUSION

For all of the foregoing reasons, as well as those set forth in the accompanying Exhibits,

CVS respectfully requests that the Commission quash or limit the challenged Specifications

and provisions in the CID as set forth above.

and unduly burdensome as subpoena broadly sought production of all documents, including electronically
stored versions without reasonable limitations); Stevens v. National R.R. Passenger Corp., Civil Action
No. 05-1924 (RCL), 2007 WL 1830869 at *4 (D.D.C. June 26, 2007) (granting motion to quash FRCP
Rule 45 subpoena as unduly burdensome, where subpoena sought electronic records that were more than
two years old).
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Dated: June 20, 2008

Respectfully submitted,

REED SMITH, LLP

Anthony E. DiReda, Esq.
Mark S. Melodia, Esq.
Lawrence S. Sher, Esq.
Andrew R. Boortz, Esq.
1301 K. Street, N.W.
Washington, D.C. 20005
(202) 414-9200

(202) 414-9299 (fax)

Counsel for Petitioner
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CERTIFICATION

Pursuant to 16 C.F.R. §2.7(d)(2), counsel for Petitioner CVS hereby certifies that they
have conferred repeatedly with FTC counsel and staff by phone, email and letter
correspondence in a good faith effort to resolve by agreement the modifications sought by this
Petition, but have been unable to reach an agreement. CVS has agreed to respond to
Specifications for Documents Nos. 1, 2, 3, 4, 8, and 9 and Specifications for Interrogatories
Nos. 2, 3, 4, 5 and 8. These agreements are reflected in correspondence between CVS counsel
and FTC counsel or FTC Associate Director Joel C. Winston, dated June 6 and June 19, 2008,

which memorialize prior telephone conferences and correspondence between them.41

Anthony E. DiRésta, Esq. \

Counsel for Petitioner

41 See Exhibits B and U.
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CERTIFICATE OF SERVICE
I hereby certify that on the 20th day of June, 2008, I causéd the oﬁginal and twelve (12)
copies of Petition to Quash or Limit with attached Exhibits to be filed by hand delivery with the
Secretary of The Federal Trade Commission, 601 New Jersey Avenue, N.W., Washington,
D.C., 20580; and three (3) copies of same to be filed by hand delivery with Alain Sheer, Esq.,
Attorney, Division of Privacy and Identity Protection, Federal Trade Commission, 601 New

Jersey Avenue, N.W., Washington, D.C., 20580

drew I Booﬂ@
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