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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS
JANUARY 1, 2011, TO JUNE 30, 2011

IN THE MATTER OF

NESTLE HEALTHCARE NUTRITION, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SECTIONS 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4312; File No. 092 3087
Complaint, January 12, 2011 - Decision, January 12, 2011

This consent order relates to allegations that Nestlé Healthcare Nutrition, Inc.
(“Nestlé HCN™), asubsidiary of Nestlé S.A., the world’s largest food and nutrition
company, made deceptive advertising claims about the health benefits of its
BOOST Kid Essentials fortified drink product (“BOOST”), in violation of
Sections 5 and 12 of the FTC Act. According to the complaint, respondent made
false and unsubstantiated claims regarding the health benefits of BOOST for
children. The order prohibits respondent Nestlé HCN from claiming that BOOST
will reduce the risk of colds, flu, and other upper respiratory tract infections unless
the claim is supported by the Food and Drug Administration. The order further
prohibits respondent from claiming that BOOST will reduce a child’s sick-day
absences and the duration of acute diarrhea in children under age 13, unless the
claims are true and backed by at least two well-designed human clinical studies.
The order also prohibits respondent from making any claims about the health
benefits, performance, or efficacy of any probiotic or nutritionally complete drinks
that it sells at retail, unless the claims are true and backed by competent and
reliable scientific evidence, and bars respondent from misrepresenting any tests or
studies.

Participants
For the Commission: Richard Cleland, Christine DelLorme,
Mary K. Engle, Karen Mandel, Janis K. Pappalardo, and Margaret

Patterson.

For the Respondent: Lewis Rose and Dana Rosenfeld, Kelley
Drye & Warren, LLP.
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COMPLAINT

The Federal Trade Commission, having reason to believe that
Nestlé HealthCare Nutrition, Inc., a corporation (“respondent”), has
violated the provisions of the Federal Trade Commission Act, and
it appearing to the Commission that this proceeding is in the public
interest, alleges:

1. Respondent Nestlé HealthCare Nutrition, Inc. is a Delaware
corporation with its principal office or place of business at 12
Vreeland Road, Florham Park, New Jersey 07932-0697.

2. Respondent has labeled, advertised, promoted, offered for
sale, sold, and distributed BOOST Kid Essentials to consumers.

3. BOOST Kid Essentials is a “food” within the meaning of
Sections 12 and 15 of the Federal Trade Commission Act.

4. The acts and practices of respondent, as alleged herein, have
been in or affecting commerce, as “commerce” is defined in Section
4 of the Federal Trade Commission Act.

5. Respondent has disseminated or caused to be disseminated
advertisements for BOOST Kid Essentials, including but not
limited to the attached Exhibits A through E. These advertisements
contain the following statements and depictions, among others:

a. Television Advertisement: “Straw Power” (Complaint
Exhibits Al (Storyboard) and A2 (Video))

(A girl pops into frame and takes a big enjoyable sip of
Kid Essentials.)

Female Announcer: Introducing NEW Boost Kid
Essentials, the only nutritionally complete drink that
gives kids the power of immune strengthening
probiotics.

ON SCREEN: L. reuteri Protectis has been clinically
shown to help strengthen the immune system when
consumed daily. For more information about clinical
trials involving L. reuteri Protectis, go to
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www.kidessentials.com.

(The girl runs along playfully as the straw twirls around
her. She encounters a boy who sneezes. The straw
quickly forms a protective barrier around her. The girl
continues on her way and as she approaches a basketball
net, the straw forms stairs for her to step up on.)

ON SCREEN: muscle-building protein

Female Announcer: Plus the power to grow strong —with
muscle-building protein and 25 vitamins and minerals.

(She takes a shot and hits a perfect swoosh.)
ON SCREEN: 25 vitamins & minerals

(Cut to straw popping back into drink box. The vortex of
wellness swirls around the box, highlighting product
attributes.)

ON SCREEN: Immunity strengthening probiotics/7
g protein/25 vitamins & minerals

Female Announcer: NEW Boost Kid Essentials:
complete nutrition for your child’s healthy growth, and
probiotics clinically shown to help strengthen the
immune system.

(The straw bends forwards, and probiotics titles emerge,
followed by animated probiotic bubbles and a twirling
arrow.)

ON SCREEN: Probiotic straw/Clinically shown to
help strengthen the immune system

(Close up of the girl grabbing the drink box and enjoying
another sip)

Female Announcer: And that means the power to do
anything is possible every day.

(She finishes her sip, turns and skips out of frame.)
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ON SCREEN: Boost Kid Essentials Nutritionally
Complete Drink KidEssentials.com....

b. Product Packaging (Exhibit B)

Front Panel:
BOOST®

Kid Essentials
Nutritionally Complete Drink

Immunity Protection*

Patented PROBIOTIC straw

*Nutritionally Complete Drink with PROBIOTICS to
Help Keep Kids

Healthy...

Side Panel:
Complete, Balanced Nutrition for Your Child’s
Healthy Growth and Strong Immune System!
BOOST®Kid Essentials provides complete, balanced
nutrition for kids 1-13.
Only BOOST Kid Essentials has the vitamins and
minerals kids need plus immune-supporting
probiotics and antioxidants to help keep them
healthy!...

Talk to your pediatrician about using BOOST Kid
Essentials as a supplement with a meal or as a snack. To
learn more about immunity, probiotics, and antioxidants,
visit www.kidessentials.com...

c. Internet Website www.kidessentials.com (excerpt)
(Exhibit C)

FAQ:

Q: What exactly do probiotics protect my kids from?

A: Probiotics are healthy bacteria that must be
consumed in order to build up in our digestive
system - in the lining of the GI tract. While they
occur throughout nature, they are less likely to be
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present in large numbers in our own Gl tract, and
therefore need to be consumed to derive a benefit.
They help balance and keep the levels of bad bacteria
in check. Most importantly, they help keep our
immune system healthy by increasing disease-
fighting antibodies.*

References:

1. Tuohy KM et al. Using probiotics and prebiotics to improve gut health. DDT
2003;8(15):692-700.

2. lIsolauri E et al. Probiotics: effects on immunity. Am J Clin Nutr
2001;73(suppl):440S-508S.

Q: Are probiotics effective against viruses?

A: Yes, certain probiotics have been shown to help fight
viruses such as Rotaviral diarrhea.: Lactobacillus
reuteri Protectis (the probiotic found in BOOST Kid
Essentials Drink) has been shown to reduce the
duration of diarrheal illness in children:and reduce
the number of days that infants miss daycare due to
illness.2

References:

1. Szajewska H et al. Probiotics in gastrointestinal diseases in children: hard
and not-so-hard

evidence of efficacy. J Pediatr Gastroenterol Nutr 2006;42 (5):454-75.

2. Weizman Z et al. Effect of a probiotic infant formula on infections in child
care centers:

comparison of two probiotic agents. Pediatrics 2005;115;5-9.

3. Shornikova AV et al. Bacteriotherapy with Lactobacillus reuteri in rotavirus
gastroenteritis.

Pediatr Infect Dis J. 1997;16:1103-7.

Q: Are probiotics safe for my young child?

A: Absolutely. The safety and efficacy of probiotic
use has been documented for 100 years all
around the world. Probiotic supplemented infant
formula has been available for over 15 years, in
over 30 countries. Lactobacillus reuteri Protectis
specifically has been thoroughly tested in infants,
children and adults and has shown to be safe and
effective.
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d. Pamphlet Advertisement to Health Care

Practitioners (Exhibit D)

Front Cover:

The essential facts: a comparison of BOOSTe Kid
Essentials Nutritionally Complete Drink with
probiotic immunity protection vs. PediaSuree.*

Only BOOST Kid Essentials Drink provides immune-
supporting probiotics in its patented straw to help keep
kids healthy....

Inside Pamphlet:

.... The immunity support every kid needs.

Only BOOSTe Kids Essentials Nutritionally Complete
Drink delivers immunity-supporting probiotics.
PediaSuree does not.

Clinical studies of L. reuteri Protectis showed the
following:

Faster Resolution of Acute Diarrhea In Young
Children

[Depiction of a bar graph showing that 81% of patients
in a control group had watery diarrhea compared with
26% of patients in the treatment group on day 2 of
treatment]

Adapted from Shornikova et al.*

Fewer Absences Among Infants From Child Care
[Depiction of a graph showing a 67% relative risk
reduction of absences among infants from child care]

Adapted from Weizman et al.?

Fewer Days with Fever Among Infants
[Depiction of a graph showing a 79% relative risk
reduction of days of fever among infants]

Adapted from Weizman et al.?...

Back Cover:
Strong growth and immunity
protection every child deserves....

Only BOOST Kid Essentials Drink’s patented straw
offers the immune support of the probiotic L. reuteri
Protectis.
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Studies in L. reuteri Protectis demonstrate the ability to
support the body’s defenses, resulting in reduced sick
days, fever, and the duration of diarrhea.>>...

1. Shornikova A et al. Lactobacillus reuteri as a therapeutic agent in acute
diarrhea in young children.
JPGN 1997;24(4):399-404.

2. Weizman Z et al. Effect of a Probiotic Infant Formula on Infections in Child
Care Centers:
Comparison of Two Probiotic Agnes. Pediatrics 2005;115(1):5-9.

People Magazine Advertisement (Exhibit E)

First Page:
Do your kids
have the

power?

[Depiction of Boost Kid Essentials package with the
probiotic straw,

which reads:

NEW!

BOOST

Kid Essentials

Nutritionally Complete Drink
Immunity Protection*

Patented PROBIOTIC Straw
*Nutritionallly Complete Drink
with PROBIOTICS to Help
Keep Kids Healthy]

Second Page:
The power of immune-strengthening

probiotics:2
Probiotic straw to help keep kids healthy

[Depiction of the probiotic straw (continued from the
previous page) forming a complete circle around a girl,
while a boy sneezes in her direction]

1. Weizman Z et al. Effect of a Probiotic Infant Formula on Infection in Child Care Centers: Comparison of Two
Probiotic Agents. Pediatrics

2005; 115(1) 5-9.

2. Shornikova AV et al. Lactobacillus reuteri as a therapeutic agent in acute diarrhea in young children. JPJGN
1997;24(4);399-404.

Third Page:
The power to grow strong
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25 vitamins & minerals
7g of muscle-building protein

[Depiction of the probiotic straw (continued from the
previous page) forming stairs for the girl to climb, as she
tosses a basketball into a basketball hoop]

Fourth Page:
The power
to do anything!
Every day.

NEW BOOSTe Kid Essentials

Nutritionally Complete Drink:

* Immune-strengthening probiotics
in the straw

» 25 vitamins & minerals + 7g of
protein to support healthy growth

» Kid preferred taste vs. Pediasuree...

6. Through the means described in Paragraph 5, including the
statements and depictions contained in the advertisements attached
as Exhibits A through E, among others, respondent has represented,
expressly or by implication, that drinking BOOST Kid Essentials:

a.

b.

C.

Prevents upper respiratory tract infections in children;

Strengthens the immune system, thereby providing
protection against cold and flubviruses; and

Reduces absences from daycare or school due to illness.

7. Through the means described in Paragraph 5, including the
statements and depictions contained in the advertisements attached
as Exhibits A through E, among others, respondent has represented,
expressly or by implication, that it possessed and relied upon a
reasonable basis that substantiated the representations set forth in
Paragraph 6 at the time the representations were made.

8. Intruth and in fact, respondent did not possess and rely upon
a reasonable basis that substantiated the representations set forth in
Paragraph 6, at the time the representations were made. Therefore,
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the representation set forth in Paragraph 7 was, and is, false or
misleading.

9. Through the means described in Paragraph 5, including the
statements and depictions contained in the advertisements attached
as Exhibits A, C, and D, among others, respondent has represented,
expressly or by implication, that clinical studies prove that drinking
BOOST Kid Essentials:

a. Reduces the general incidence of illness in children,
including upper respiratory tract infections;

b. Reduces the duration of acute diarrhea in children up to
the age of thirteen; and

c. Strengthens the immune system, thereby providing
protection against cold and flu viruses.

10. Intruth and in fact, clinical studies do not prove that drinking
BOOST Kid Essentials reduces the general incidence of illness in
children, including upper respiratory tract infections, reduces the
duration of acute diarrhea in children up to the age of thirteen, or
strengthens the immune system, thereby providing protection against
cold and flu viruses. Therefore, the representations set forth in
Paragraph 9 were, and are, false or misleading.

11. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce, in
violation of Sections 5(a) and 12 of the Federal Trade Commission
Act.

THEREFORE, the Federal Trade Commission, this twelfth day
of January, 2011, has issued this complaint against respondent.

By the Commission.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
the respondent with violation of the Federal Trade Commission Act;
and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as
alleged in such complaint, or that any of the facts as alleged in such
complaint, other than jurisdictional facts, are true, and waivers and
other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days for the receipt and consideration of
public comment, and having duly considered the comments filed
thereafter by interested persons pursuant to Commission Rule 2.34,
16 C.F.R. § 2.34, and having modified the Decision and Order in
certain respects, now in further conformity with the procedure
described in Commission Rule 2.34, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:
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Respondent Nestlé HealthCare Nutrition, Inc. (“Nestlé
HCN”) is a Delaware corporation with its principal
office or place of business at 12 VVreeland Road, Florham
Park, New Jersey 07932-0697.

The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the respondent
and this proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall apply:

1.

Unless otherwise specified, “respondent” means Nestlé
HealthCare Nutrition, Inc., a corporation, its successors
and assigns and their officers, and each of the above’s
agents, representatives, and employees.

“Commerce” means as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Adequate and well-controlled human clinical study”
means a human clinical study conducted by persons
qualified by training and experience to conduct such
study. Such study shall be randomized, and, unless it can
be demonstrated that blinding or placebo control cannot
be effectively or ethically implemented given the nature
of the intervention, shall be double-blind and placebo-
controlled.

“Covered product” means BOOST Kid Essentials, any
drink product containing probiotics, or any nutritionally
complete drink, other than infant formula, medical foods,
and any product not sold primarily through conventional
retail channels.
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“Essentially equivalent product” means a product that
contains the identical ingredients, except for inactive
ingredients (e.g., inactive binders, flavors, preservatives,
colors, fillers, excipients), in the same form and dosage,
and with the same route of administration (e.g., orally,
sublingually), as the covered product; provided that the
covered product may contain additional ingredients or
other differences in formulation to affect taste, texture,
or nutritional value (so long as the other differences do
not change the form of the product or involve the
ingredients from which the functional benefit is derived),
if reliable scientific evidence generally accepted by
experts in the field demonstrates that the amount of
additional ingredients, combination of additional
ingredients, and any other differences in formulation are
unlikely to impede or inhibit the effectiveness of the
ingredients in the essentially equivalent product.

“Dosage” means the quantity of the substance taken in or
absorbed over a specified, biologically relevant time
period to achieve the intended effect.

The term “including” in this order means “without
limitation.”

The terms “and” and “or” in this order shall be construed
conjunctively or disjunctively as necessary, to make the
applicable phrase or sentence inclusive rather than
exclusive.

IT IS ORDERED that respondent, directly or through any
corporation, partnership, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling, advertising,

promotion, offering for sale, sale, or distribution of any covered
product, in or affecting commerce, shall not represent, in any
manner, expressly or by implication, including through the use of a
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product name, endorsement, depiction, or illustration, that such
product prevents or reduces the risk of upper respiratory tract
infections, including, but not limited to, cold or flu viruses, unless
the representation is specifically permitted in labeling for such
product by regulations promulgated by the Food and Drug
Administration pursuant to the Nutrition Labeling and Education
Act of 1990.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product, in or affecting commerce, shall
not represent, in any manner, expressly or by implication, including
through the use of a product name, endorsement, depiction, or
illustration, that such product:

A. Reduces the duration of acute diarrhea in children up to
the age of thirteen; or

B. Reduces absences from daycare or school due to illness;

unless the representation is non-misleading and, at the time of
making such representation, the respondent possesses and relies
upon competent and reliable scientific evidence that substantiates
that the representation is true. For purposes of this Part, competent
and reliable scientific evidence shall consist of at least two adequate
and well-controlled human clinical studies of the product, or of an
essentially equivalent product, conducted by different researchers,
independently of each other, that conform to acceptable designs and
protocols and whose results, when considered in light of the entire
body of relevant and reliable scientific evidence, are sufficient to
substantiate that the representation is true. Respondent shall have the
burden of proving that a product satisfies the definition of essentially
equivalent product.
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IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product, in or affecting commerce, shall
not make any representation, in any manner, expressly or by
implication, including through the use of a product name,
endorsement, depiction, or illustration, other than representations
covered under Parts | or 1l of this order, about the health benefits,
performance, or efficacy of any covered product, unless the
representation is non-misleading, and, at the time of making such
representation, the respondent possesses and relies upon competent
and reliable scientific evidence that is sufficient in quality and
quantity based on standards generally accepted in the relevant
scientific fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to substantiate that the
representation is true. For purposes of this Part, competent and
reliable scientific evidence means tests, analyses, research, studies,
or other evidence that have been conducted and evaluated in an
objective manner by qualified persons, that are generally accepted
in the profession to yield accurate and reliable results.

V.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product, in or affecting commerce, shall
not misrepresent, in any manner, expressly or by implication, the
existence, contents, validity, results, conclusions, or interpretations
of any test, study, or research.

V.
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IT IS FURTHER ORDERED that nothing in this order shall
prohibit respondent from making any representation for any product
that is specifically permitted in labeling for such product by
regulations promulgated by the Food and Drug Administration
pursuant to the Nutrition Labeling and Education Act of 1990.

VI.

ITISFURTHER ORDERED that respondent Nestlé HCN, and
its successors and assigns, shall, for five (5) years after the last date
of dissemination of any representation covered by this order,
maintain and upon reasonable notice make available to the Federal
Trade Commission for inspection and copying:

A. All advertisements and promotional materials containing
the representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.

VII.

ITISFURTHER ORDERED that respondent Nestlé HCN, and
its successors and assigns, shall deliver a copy of this order to all
current and future principals, officers, directors, and other
employees having primary responsibilities with respect to the
subject matter of this order, and shall secure from each such person
a signed and dated statement acknowledging receipt of the order.
Respondent Nestlé HCN, and its successors and assigns, shall
deliver this order to current personnel within thirty (30) days after
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the date of service of this order, and to future personnel within thirty
(30) days after the person assumes such position or responsibilities.

VIII.

ITISFURTHER ORDERED that respondent Nestlé HCN, and
its successors and assigns, shall notify the Commission at least thirty
(30) days prior to any change in the corporation that may affect
compliance obligations arising under this order, including, but not
limited to, dissolution, assignment, sale, merger, or other action that
would result in the emergence of a successor corporation; the
creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing of a bankruptcy petition; or a change in the corporate name or
address. Provided, however, that, with respect to any proposed
change in the corporation about which respondent Nestlé HCN, and
its successors and assigns, learn less than thirty (30) days prior to the
date such action is to take place, respondent Nestlé HCN, and its
successors and assigns, shall notify the Commission as soon as is
practicable after obtaining such knowledge. All notices required by
this Part shall be sent by certified mail to the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania Avenue, NW, Washington,
D.C. 20580.

IX.

IT ISFURTHER ORDERED that respondent Nestlé HCN, and
its successors and assigns, shall, within sixty (60) days after service
of this order file with the Commission a true and accurate report, in
writing, setting forth in detail the manner and form in which
respondent has complied with this order. Within ten (10) days of
receipt of written notice from a representative of the Commission,
respondent shall submit additional true and accurate written reports.
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X.

This order will terminate on January 12, 2031, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

By the Commission.
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ANALYSIS OF PROPOSED CONSENT ORDER
TO AID PUBLIC COMMENT

The Federal Trade Commission (“FTC” or “Commission”) has
accepted, subject to final approval, an agreement containing a
consent order from Nestlé HealthCare Nutrition, Inc. (“respondent”).
The proposed consent order has been placed on the public record for
thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the public
record. After thirty (30) days, the Commission will again review the
agreement and the comments received, and will decide whether it
should withdraw from the agreement or make final the agreement’s
proposed order.

This matter involves the advertising and promotion of BOOST
Kid Essentials, a children’s nutritional drink that also delivers
probiotics via an attached straw. According to the FTC complaint,
respondent represented, in various advertisements, that BOOST Kid
Essentials prevents upper respiratory tract infections in children;
strengthens the immune system, thereby providing protection against
cold and flu viruses; and reduces absences from daycare or school
due to illness. The complaint alleges that these claims are
unsubstantiated and thus violate the FTC Act.

The FTC complaint further charges that respondent represented
that clinical studies prove that BOOST Kid Essentials reduces the
general incidence of illness in children, including upper respiratory
tract infections; reduces the duration of acute diarrhea in children up
to age thirteen (the age group for which the product is marketed);
and strengthens the immune system, thereby providing protection
against cold and flu viruses. The complaint alleges that these claims
are false and thus violate the FTC Act.

The proposed consent order contains provisions designed to
prevent respondent from engaging in similar acts or practices in the
future. The order covers representations made in connection with the
manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of any covered product, in or affecting
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commerce. The order defines a covered product as BOOST Kid
Essentials, any drink product containing probiotics, or any
nutritionally complete drink, other than infant formula, medical
foods, and any product not sold primarily through conventional
retail channels.

Part | of the consent order is designed to address the complaint
allegations concerning respondent’s allegedly unsubstantiated
representations that its products prevent upper respiratory tract
infections (URTIs). Part | prohibits respondent from making
representations that a covered product prevents or reduces the risk
of URTIs, including, but not limited to, cold or flu viruses, unless
the representation is specifically permitted in labeling for such
product by regulations promulgated by the Food and Drug
Administration (FDA) pursuant to the Nutrition Labeling and
Education Act of 1990 (NLEA). Under this provision, therefore,
respondent cannot make a claim of URTI risk reduction unless the
FDA has issued a regulation authorizing the claim based on a
finding that there is significant scientific agreement among experts
qualified by scientific training and experience to evaluate such
claims, considering the totality of publicly available scientific
evidence. As noted in the Commission’s Enforcement Policy
Statement on Food Advertising, “[tlhe Commission regards the
‘significant scientific agreement’ standard, as set forth in the NLEA
and FDA’s regulations, to be the principal guide to what experts in
the field of diet-disease relationships would consider reasonable
substantiation for an unqualified health claim.” Enforcement Policy
Statement on Food Advertising (1994), available at
http://www.ftc.gov/bep/policystmt/ad-food.shtm. Thus, although the
Enforcement Policy Statement does not say that the only way a food
advertiser can adequately substantiate a disease risk-reduction claim
is through FDA authorization, the Commission has determined that
requiring FDA pre-approval before respondent makes a URTI risk-
reduction claim for its covered products will facilitate compliance
with the order and is reasonably related to the enforcement of this
order.

Respondent may decide to make an advertising claim
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characterizing limited scientific evidence supporting the relationship
between a covered product and URTIs. However, if the net
impression is that a covered product prevents or reduces the risk of
URTIs, and not merely that there is limited scientific evidence
supporting the claim, the advertisement would be covered under Part
I. The Commission notes that its experience and research show that
it is very difficult to adequately qualify a disease risk-reduction
claim in advertising to indicate that the science supporting the
claimed effect is limited. In other words, reasonable consumers may
interpret an advertisement to mean that the product will prevent or
reduce the risk of URTIs, even if respondent includes language
indicating that the science supporting the effect is limited in some
way. However, if respondent possesses reliable empirical testing
demonstrating that the net impression of an advertisement making
a qualified claim for a covered product does not convey that it will
prevent or reduce the risk of URTIs, then that claim would be
covered under the relevant subsequent parts of the order.

Although Part | requires FDA approval before respondent can
make claims that a covered product prevents or reduces the risk of
URTIs, the Commission does not intend Part | to limit respondent
to using the precise language specified in an FDA-approved health
claim. To the contrary, if the FDA has approved a claim that a
covered product can prevent or reduce the risk of URTIs, respondent
may use a variety of words and images to communicate that claim
in its advertising. Likewise, regardless of the particular words or
images used, if the net impression of an advertisement is that a
covered product prevents or reduces the risk of URTIs, then for the
ad to comply with the order, the FDA must have authorized a health
claim based on significant scientific agreement that such product
provides such a benefit.

Part 11 of the consent order prohibits respondent from making
representations that a covered product reduces the duration of acute
diarrhea in children up to the age of thirteen, or reduces absences
from daycare or school due to illness, unless the representation is
non-misleading and, at the time of making such representation,
respondent possesses and relies upon competent and reliable
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scientific evidence that substantiates that the representation is true.
For purposes of Part Il, competent and reliable scientific evidence
means at least two adequate and well-controlled human clinical
studies of the product, or of an essentially equivalent product,
conducted by different researchers, independently of each other, that
conform to acceptable designs and protocols and whose results,
when considered in light of the entire body of relevant and reliable
scientific evidence, are sufficient to substantiate that the
representation is true. For purposes of the order, essentially
equivalent product means a product that contains the identical
ingredients, except for inactive ingredients (e.g., inactive binders,
flavors, preservatives, colors, fillers, excipients), in the same form
and dosage, and with the same route of administration (e.g., orally,
sublingually), as the covered product; provided that the covered
product may contain additional ingredients if reliable scientific
evidence generally accepted by experts in the field demonstrates that
the amount and combination of additional ingredients is unlikely to
impede or inhibit the effectiveness of the ingredients in the
essentially equivalent product.

Part I11 of the consent order prohibits respondent from making
representations, other than representations covered under Parts | or
11, about the health benefits, performance, or efficacy of any covered
product, unless the representation is non-misleading, and, at the time
of making such representation, respondent possesses and relies upon
competentand reliable scientific evidence that is sufficient in quality
and quantity based on standards generally accepted in the relevant
scientific fields, when considered in light of the entire body of
relevant and reliable scientific evidence, to substantiate that the
representation is true. For purposes of Part Ill, competent and
reliable scientific evidence means tests, analyses, research, studies,
or other evidence that have been conducted and evaluated in an
objective manner by qualified persons, that are generally accepted
in the profession to yield accurate and reliable results.

Part IV of the consent order prohibits respondent from
misrepresenting the existence, contents, validity, results,
conclusions, or interpretations of any test, study, or research.
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Part V of the consent order provides that nothing in the order
shall prohibit respondent from making any representation for any
product that is specifically permitted in labeling for such product by
regulations promulgated by the FDA pursuant to the NLEA.

Parts VI, VII, VIII, and IX of the consent order require
respondent to keep copies of relevant advertisements and materials
substantiating claims made in the advertisements; to provide copies
of the order to its personnel; to notify the Commission of changes in
corporate structure that might affect compliance obligations under
the order; and to file compliance reports with the Commission. Part
X provides that the order will terminate after twenty (20) years, with
certain exceptions.

The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify
their terms in any way.
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IN THE MATTER OF
SIMON PROPERTY GROUP, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4307; File No. 101 0061
Filed November 10, 2010 — Decision January 13, 2011

This consent order addresses the acquisition of Prime Outlets Acquisition
Company (“Prime”) by Simon Property Group, Inc. (“Simon”). According to the
Complaint, the proposed acquisition of Prime’s outlet centers, valued at
approximately $2.3 billion, would substantially lessen competition in the provision
of retail space at outlet centers in the Southwest Ohio; Chicago, Illinois; and
Orlando, Florida areas. The order requires Simon to divest either its Cincinnati
Premium Outlets or Prime’s Outlets-Jeffersonville, both located in Southwest
Ohio. In order to ensure the divestiture is successful, the order requires Simon to
maintain the Southwest Ohio outlet centers at full economic viability,
marketability, and competitiveness until the divestiture to a Commission-approved
acquirer is complete. The order also prohibits Simon from enforcing any radius
restriction with respect to any lease with any tenant in either the Chicago or
Orlando metropolitan areas. The order also allows all tenants in Prime Outlets
Orlando, Prime Outlets Orlando Marketplace, and Orlando Premium Outlets to opt
unilaterally to extend any lease under its existing terms, without penalty, until
January 1, 2015.

Participants
For the Commission: Joseph Lipinsky and Robert Schroeder.

For the Respondent: Bernard A. Nigro, Jr., Esq., Fried,
Frank, Harris, Shriver & Jacobson LLP.

COMPLAINT

The Federal Trade Commission (“Commission’), having reason
to believe that Respondent, Simon Property Group, Inc. (“Simon”),
a real estate investment trust (“REIT”) subject to the jurisdiction of
the Commission, has agreed to acquire Prime Outlets Acquisition
Company LLC (“Prime”), a Delaware limited liability company
subject to the jurisdiction of the Commission, in violation of Section
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7 of the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of
the Federal Trade Commission Act, asamended, 15 U.S.C. 845, and
it appearing to the Commission that a proceeding in respect thereof
would be in the public interest, hereby issues its Complaint, stating
its charges as follows:

I. RESPONDENT

1. Respondent is a REIT headquartered at 225 West
Washington Street, Indianapolis, Indiana 46204. Simon is engaged
in the business of developing and managing retail real estate. In
particular, Simon develops and operates outlet centers under the
Premium Outlets and Mills brands.

2. Respondent is a person subject to the jurisdiction of the
Commission.

3. Respondent is, and at all times relevant herein has been,
engaged in commerce, as “commerce” is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation
whose business is in, or affects, commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

Il. THE ACQUIRED COMPANY

4. Prime,aREIT, isa privately-held subsidiary, jointly owned
by entities controlled by David Lichtenstein and the Lightstone
Group. Headquartered at 217 East Redwood Street, 20th Floor,
Baltimore, Maryland 21202, Prime is a developer and operator of
outlet centers under the Prime Outlets brand.

I11.  THE PROPOSED ACQUISITION

5. On December 8, 2009, Simon and Prime entered into a
contribution agreement (the “Acquisition”) whereby Simon would
acquire the entire Prime portfolio of outlet centers, consisting of 22
properties, from entities controlled by David Lichtenstein and the
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Lightstone Group. The total value of the transaction, including the
assumption of $1.6 billion of debt, was approximately $2.3 billion.
On June 28, 2010, the parties amended the agreement to remove
Prime’s St. Augustine, FL, outlet center, and its development
projects at Livermore, CA, and Grand Prairie, TX, fromthe schedule
of properties to be acquired by Simon under the original agreement.

IV. THE RELEVANT MARKETS

6. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is retail
space at outlet centers. Both Simon and Prime develop and operate
outlet centers throughout the United States.

7. For the purposes of this Complaint, the relevant geographic
markets in which to analyze the effects of the Acquisition are the
following geographic areas in the United States: Orlando, FL; the
Chicago, IL, metropolitan area; and Southwest Ohio. Outlet centers
generally attract customers from large geographic areas, often
exceeding 60 miles. In geographic areas with more than one outlet
center, tenants are able to use competition between landlords to get
more favorable price and non-price terms in leases.

V. MARKET STRUCTURE

8. Simon owns one outlet center — Cincinnati Premium Outlets
in Monroe, OH —that serves Southwest Ohio. Prime owns one outlet
center — Prime Outlets-Jeffersonville in Jeffersonville, OH — that
serves Southwest Ohio. These are the only outlet centers in
Southwest Ohio.

9. Simon owns three outlet centers that serve the Chicago
metropolitan area. The centers are Lighthouse Place Premium
Outlets in Michigan City, IN; Chicago Premium Outlets in Aurora,
IL; and Gurnee Mills in Gurnee, IL. Prime owns two outlet centers
that serve the Chicago metropolitan area. The centers are Prime
Outlets-Huntley in Huntley, IL; and Prime Outlets-Pleasant Prairie
in Pleasant Prairie, WI. These are the only outlet centers serving the
Chicago metropolitan area.
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10. Simon owns one outlet center — Orlando Premium Outlets in
Orlando, FL - that serves Orlando, FL. Prime owns two outlet
centers — Prime Outlets-Orlando in Orlando, FL, and Prime Outlets-
Orlando Marketplace in Orlando, FL — that serve Orlando, FL.
These two outlet centers are very close to each other, less than a
mile apart, and are often marketed as one outlet center. Three other
outlet centers not owned by either Simon or Prime are located in
Orlando, FL — Lake Buena Vista Factory Stores, Festival Bay Mall,
and the Kissimmee Value Outlet Shops.

11. The markets for retail space at outlet centers in the
geographic areas listed in Paragraphs 7 - 10 are highly concentrated,
and this Acquisition significantly increases concentration in those
markets.

VI. ENTRY BARRIERS

12. Absent relief, entry into the relevant markets described in
Paragraph 7 would not be timely, likely, or sufficient to deter or
counteract the anticompetitive effects of the Acquisition. Entry
would not take place in a timely manner because it takes more than
two years to develop an outlet center, or to reposition another type
of shopping center into an outlet center. In addition, entry is not
likely because of radius restrictions, which are common lease terms
between outlet centers and tenants that prevent or make it very
expensive for outlet tenants to open an outlet store within the
designated proscribed radius of an existing outlet center. This has
the effect of preventing potential entry because new developers
cannot sign tenants subject to radius restrictions to leases.

VIl. EFFECTS OF THE ACQUISITION

13. The effects of the Acquisition may be substantially to lessen
competition and to tend to create a monopoly in the relevant markets
in violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the FTC Act, as amended, 15 U.S.C. 8 45, in
the following ways, among others:
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a. by eliminating actual, direct and substantial competition
between Respondent and Prime in the relevant markets;
and

b. by increasing the likelihood that Respondent will
unilaterally exercise market power in the relevant
markets.

VIll.  VIOLATIONS CHARGED

14. The allegations contained in paragraphs 1-13 are repeated
and re-alleged as though fully set forth here.

15. The Acquisition described in Paragraph 5 constitutes a
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. §
18, and Section 5 of the FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this tenth day of November, 2010, issues its
Complaint against said Respondent.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition of Prime
Outlets Acquisition Company LLC by Simon Property Group, Inc.
(“Simon” or “Respondent”), and Respondent having been furnished
with a copy of a draft of Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration, and
which, if issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C. §
18, and Section 5 of the Federal Trade Commission Act, as
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amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), an admission by Respondent of all
the jurisdictional facts set forth in the aforesaid draft of Complaint,
a statement that the signing of said Consent Agreement is for
settlement purposes only and does not constitute an admission by
Respondent that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than
jurisdictional facts, are true, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the Respondent
has violated the said Acts, and that a Complaint should issue stating
its charges in that respect, and having thereupon issued its
Complaintand an Order to Maintain Assets, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, and having duly considered
the comments received from interested persons pursuant to section
2.34 of its Rules, now in further conformity with the procedure
prescribed in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings and
issues the following Decision and Order (“Order”):

1. Respondent Simon is a real estate investment trust
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
office and principal place of business located at 225
West Washington Street, Indianapolis, Indiana 46204.

2. The Commission has jurisdiction of the subject matter of
this proceeding and of Respondent, and the proceeding
is in the public interest.
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ORDER

IT IS ORDERED that, as used in the Order, the following
definitions shall apply:

A

“Simon” or “Respondent” means Simon Property Group,
Inc., its directors, officers, employees, agents,
representatives, successors, and assigns; and its joint
ventures, subsidiaries, divisions, groups and affiliates in
each case controlled by Simon Property Group, Inc., and
the respective directors, officers, employees, agents,
representatives, successors, and assigns of each. After
the Acquisition, the terms “Simon” or “Respondent”
shall include Prime Retail.

“Commission” means the Federal Trade Commission.

“Acquirer” means an Entity that receives the prior
approval of the Commission to acquire one of the
Southwest Ohio Outlet Center Assets and Businesses
required to be divested pursuant to this Order.

“Acquisition” means the acquisition of Prime Retail by
Simon contemplated by the Acquisition Agreement.

“Acquisition Agreement” means the Contribution
Agreement by and among, inter alia, Simon, on the one
hand, and David Lichtenstein and Lightstone Group, on
the other hand, dated as of December 8, 2009, and all
amendments, exhibits, attachments, agreements, and
schedules thereto, including, but not limited to,
Amendment No. 2 to the Contribution Agreement, dated
June 28, 2010.
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“Acquisition Date” means the date on which the
Respondent closes on the Acquisition pursuant to the
Acquisition Agreement.

“Agency(ies)” means any government regulatory
authority or authorities responsible for granting
approval(s), clearance(s), qualification(s), license(s), or
permit(s) for any aspect of the operations of an Outlet
Center.

“Appurtenances” means all rights, titles and interests of
Respondent in and to the following:

1. Allland lying in the bed of any street, highway, road
or avenue, open or proposed, public or private, in
front of or adjoining the Land, to the center line
thereof; and

2. All rights of way, highways, public places,
easements, appendages, appurtenances, sidewalks,
alleys, strips and gores of land adjoining or
appurtenant to the Land which are now or hereafter
used in connection with the relevant Southwest Ohio
Outlet Center Assets and Business.

“Cincinnati Premium Outlets” means the Outlet Center
Assets and Business relating to or necessary for the
operation of the Outlet Center located at 400 Premium
Outlets Drive, Monroe, OH 45050.

“Closing Date” means the date on which the Respondent
(or a Divestiture Trustee) consummates a transaction to
divest, assign, grant, license, transfer, deliver, or
otherwise convey the relevant Southwest Ohio Outlet
Center Assets and Business to an Acquirer pursuant to
this Order.
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“Divestiture Trustee” means the trustee appointed by the
Commission pursuant to the relevant provisions of this
Order.

“Entity(ies)” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, joint venture, or other
business, or Government Entity or Agency, and any
subsidiaries, divisions, groups or affiliates thereof.

“Excepted items” means:

1. All items of personal property owned by Tenants,
subtenants, independent contractors, business
invitees or utilities;

2. All items of personal property used in connection
with the Southwest Ohio Outlet Center Assets and
Businesses that are not owned but are leased by the
Respondent;

3. All cash on hand, checks, money orders, accounts
receivable, and prepaid postage in postage meters,
and other prepaid items such as real estate taxes,
utility charges and other costs and expenses to be
prorated as of closing; and

4. Any software, hardware or similar items of personal
property which contain proprietary computer
programs, marketing programs, and other similar
information proprietary to the Respondent or its
affiliates.

“Governmental Approval(s)” mean any approvals,
registrations, permits, licenses, consents, authorizations,
or certificates issued, granted, given or otherwise made
available by or under the authority of any Government
Entity or Agency, or pursuant to any Law, and all
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pending applications therefor or renewals thereof,
required by applicable Government Entities or Agencies
related to the operation of an Outlet Center.

“Government Entity(ies)” means any Federal, state, local
or non-U.S. government, or any court, legislature,
government agency, or government commission, or any
judicial or regulatory authority of any government.

“Improvements” means all buildings, facilities,
structures, and improvements located as of the
Acquisition Date or thereafter erected on the Land, and
all fixtures constituting a part thereof, excluding those
improvements, facilities and fixtures installed by
Tenants and that remain the property of Tenants pursuant
to their respective Leases.

“Intangible Personal Property” means all rights, titles,
and interests of the Respondent in and to all intangible
personal property used in connection with the operation
of the relevant Southwest Ohio Outlet Center Assets and
Business and including, without limitation:

1. Goodwill, going concern value, Radius Restrictions,
and operating agreements of Tenants;

2. All telephone numbers listed after the name of the
relevant Southwest Ohio Outlet Center Assets and
Business;

3. All names, trade names, designations, logos and
service marks, and the appurtenant good will, used in
connection with the operation of the relevant
Southwest Ohio Outlet Center Assets and Business
(but specifically excluding all Simon, Simon
Property Group, Premium Outlets and Prime Outlets
names, trade names, trademarks, service marks,
websites, and logos);
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4. All warranties and guarantees associated with the
relevant Southwest Ohio Outlet Center Assets and
Business;

5. The right to own, develop, Lease, and manage the
relevant Southwest Ohio Outlet Center Assets and
Business; and

6. All similar items of intangible personal property
owned by Respondent and utilized in connection
with the operation of the relevant Southwest Ohio
Outlet Center Assets and Business (excluding items
that would constitute Excepted Items).

“Interim Monitor” means any monitor appointed
pursuant to Paragraph 1V of this Order or Paragraph 11l
of the related Order to Maintain Assets.

“Land” means all those certain lots, pieces, or parcels of
land situate, lying, and being at:

1. For Cincinnati Premium Outlets: 400 Premium
Outlets Drive, Monroe, OH 45050, more
particularly described in Appendix A of this Order;
and

2. For Prime Outlets - Jeffersonville: 8000 Factory
Shops Blvd., Jeffersonville, OH 43128, more
particularly described in Appendix B of this Order.

“Law” means all laws, statutes, rules, regulations, legal
requirements, ordinances, and other pronouncements by
any Government Entity having the effect of law.

“Lease” means any lease, license, concession or other
form of agreement, written or oral, however
denominated, wherein Respondent (as the party named
therein or successor thereto) grants to any Third
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Party(ies), the right of exclusive use or occupancy of any
portion of Improvements or other retail space in an
Outlet Center, and all renewals, modifications,
amendments, guaranties and Other Agreements affecting
the same.

“MSA” means Metropolitan Statistical Area as defined
by the U.S. Office of Management and Budget (OMB)
and updated as of November 2008 pursuant to OMB
Bulletin No. 09-01.

“Order Date” means the date on which this Decision and
Order becomes final.

“Orders” means this Decision and Order and the Order
to Maintain Assets.

“Orlando Outlet Centers” means the Outlet Centers
owned prior to the Acquisition Date by:

1. Prime Retail, operating as:

a. Prime Outlets - Orlando, located at 4951
International Drive, Orlando, FL 32819; and

b. Prime Qutlets - Orlando Marketplace, located at
5269 International Drive, Orlando, FL 32819;
and

2. Simon, operating as Orlando Premium Outlets,
located at 8200 Vineland Avenue, Orlando, FL
32821.

“Other Agreements” means all contracts, agreements,
and documents pertaining to an Outlet Center to which
Respondent or its predecessors in interest are a party and
by which Respondent is bound, other than Leases, and
including without limitation, all service contracts,
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construction contracts, leases of personal property, and
utility agreements.

“Qutlet Center” means a commercial retail center that
features Outlet Stores with gross leasable area that
exceeds 200,000 square feet.

“Outlet Center Assets and Business” means all of
Respondent’s rights, titles, and interests in and to all
Land, Improvements, Appurtenances, Leases, Other
Agreements, Personal Property, Intangible Personal
Property, and any other property and assets, tangible or
intangible, of every kind and description, and any
improvements or additions thereto, relating to the
business of operating the relevant Southwest Ohio Outlet
Center Assets and Business(es) at the specified
location(s), and including, but not limited to:

1. All Government Approvals; and

2. All books and records; Tenant and customer files,
lists and records; vendor files, lists and records; cost
files and records; credit information; distribution
records; business records and plans; studies; surveys;
and all files related to the foregoing;

provided however, that where documents or other
materials included in the relevant assets to be
divested contain information: (1) that relates both to
the relevant Southwest Ohio Outlet Center Assets
and Business and to other businesses of the
Respondent and cannot be segregated in a manner
that preserves the usefulness of the information as it
relates to the relevant Southwest Ohio Outlet Center
Assets and Business; or (2) for which the relevant
party has a legal obligation to retain the original
copies, the relevant party shall be required to provide
only copies or relevant excerpts of the documents
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and materials containing this information. In
instances where such copies are provided to the
Acquirer, the relevant party shall provide the
Acquirer access to original documents under
circumstances where copies of documents are
insufficient for evidentiary or regulatory purposes.
The purpose of this proviso is to ensure that the
Respondent provides the Acquirer with the above-
described information without requiring the
Respondent completely to divest itself of information
which, in content, also relates to businesses that
Respondent is not required to divest pursuant to this
Order;

3. Provided, however, the term “Outlet Center Assets
and Business” shall not include the Excepted Items.

“Outlet Stores” means retail stores, shops and other
establishments in which manufacturers sell their stock
and other merchandise directly to the public through
factory-direct-to-consumer branded store locations at
discounted prices, and which are often used by
manufacturers to liquidate stock.

“Personal Property” means all apparatus, machinery,
devices, appurtenances, equipment, furniture,
furnishings, promotional and marketing fund accounts,
and other items of personal property (other than
Intangible Personal Property and the Excepted Items)
owned by the Respondent and located and used in
connection with the ownership, operation, or
maintenance of the relevant Southwest Ohio Outlet
Center Assets and Business.

“Prime Outlets - Jeffersonville” means the Outlet Center
Assets and Business relating to or necessary for the
operation of the Outlet Center located at 8000 Factory
Shops Blvd., Jeffersonville, OH 43128.
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“Prime Retail” means Prime Outlets Acquisition
Company LLC, a Delaware limited liability company,
which is the general partner and 99% limited partner of
Prime Retail, L.P., a Delaware limited partnership, with
its office and principal place of business located at 217
East Redwood Street, 20" Floor, Baltimore, Maryland
21202.

“Radius Restriction” means any clause or provision of
any kind (including but not limited to absolute bans,
financial penalties, forfeitures or other charges) in a
Lease relating to the use and/or occupancy of retail space
in an Outlet Center that prevents or has the effect of
preventing a Tenant from, or otherwise increases the
Tenant’s cost of, operating or opening additional
locations within a specified distance of a Tenant’s
existing Outlet Store.

“Relevant Chicago Area” means the Chicago-Naperville-
Joliet, IL-IN-WI MSA.

“Relevant Geographic Areas” means the Relevant
Chicago Area and the Relevant Orlando Area.

“Relevant Orlando Area” means the Orlando-
Kissimmee, FL MSA.

“Remedial Agreement(s)” means the following:

1. any agreement between the Respondent and an
Acquirer (or between a Divestiture Trustee and an
Acquirer) that has been approved by the Commission
to accomplish the requirements of this Order,
including all amendments, exhibits, attachments,
agreements, and schedules thereto, related to the
relevant Southwest Ohio Outlet Center Assets and
Business to be divested, assigned, granted, licensed,
transferred, delivered, or otherwise conveyed, and
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that has been approved by the Commission to
accomplish the requirements of this Order; and/or

2. any agreement between the Respondent and a Third
Party to effect the assignment of assets or rights
related to the relevant Southwest Ohio Outlet Center
Assets and Business for the benefit of an Acquirer
that has been approved by the Commission to
accomplish the requirements of this Order, including
all amendments, exhibits, attachments, agreements,
and schedules thereto.

“Southwest Ohio Outlet Center Assets and Business(es)”
means Cincinnati Premium Outlets and Prime Outlets -
Jeffersonville, individually or collectively.

“Tenant(s)” means any tenant, licensee, concessionaire,
or other user or occupant of Improvements or other
retail space in an Outlet Center pursuant to a Lease.

“Third Party(ies)” means any Entity other than the
Respondent or the Acquirer.

IT ISFURTHER ORDERED that:

A.

Not later than one hundred eighty (180) days after the
Order Date, Respondent shall divest, absolutely and in
good faith, at no minimum price, to an Acquirer that
receives the prior approval of the Commission and in a
manner that receives the prior approval of the
Commission, one of the Southwest Ohio Outlet Center
Assets and Businesses, specifically, either:

1. Prime Outlets - Jeffersonville; or

2. Cincinnati Premium Outlets.
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B. Respondent shall secure all consents and waivers from
all Third Parties that are necessary to permit the
Respondent to divest the relevant Southwest Ohio Outlet
Center Assets and Business to an Acquirer, and/or to
permit such Acquirer to continue the operations of such
Southwest Ohio Outlet Center Assets and Business at the
relevant location;

provided, however, that the Respondent may satisfy this
requirement by certifying that the Acquirer has executed
all such agreements directly with each of the relevant
Third Parties.

C. The purpose of the divestiture of one of the Southwest
Ohio Outlet Center Assets and Businesses and the
related obligations imposed on the Respondent by this
Order is to ensure the continued use of the relevant
Southwest Ohio Outlet Center Assets and Business in the
operation of an Outlet Center at that location, to maintain
a viable and effective competitor that is independent of
the Respondent, and to remedy the lessening of
competition resulting from the Acquisition as alleged in
the Commission’s Complaint in a timely and sufficient
manner.

IT IS FURTHER ORDERED that, until the Closing Date for
divestiture of one of the Southwest Ohio Outlet Center Assets and
Businesses, Respondent shall take such actions as are necessary to
maintain the full economic viability, marketability and
competitiveness of both of the Southwest Ohio Outlet Center Assets
and Businesses, to minimize any risk of loss of their competitive
potential, and to prevent the destruction, removal, wasting,
deterioration, or impairment of such assets and businesses except for
ordinary wear and tear. Respondent shall not sell, transfer, encumber
or otherwise impair either of the Southwest Ohio Outlet Center
Assets and Businesses (other than to facilitate the divestiture
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contemplated by this Order) nor take any action that lessens their

full

economic viability, marketability or competitiveness.

Respondent’s responsibilities shall include each of the
responsibilities enumerated in the Order to Maintain Assets.

V.

IT ISFURTHER ORDERED that:

A

At any time after Respondent signs the Consent
Agreement in this matter, the Commission may appoint
a monitor (“Interim Monitor”) to assure that the
Respondent expeditiously complies with all of its
obligations and performs all of its responsibilities as
required by the Orders and the Remedial Agreements.

The Commission shall select the Interim Monitor,
subject to the consent of the Respondent, which consent
shall not be unreasonably withheld. If the Respondent
has not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after receipt of written notice by the
staff of the Commission to Respondent of the identity of
any proposed Interim Monitor, then the Respondent shall
be deemed to have consented to the selection of the
proposed Interim Monitor.

Not later than ten (10) days after the appointment of the
Interim Monitor, the Respondent shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor the Respondent’s compliance with
the relevant requirements of the Orders in a manner
consistent with the purposes of the Orders.

If an Interim Monitor is appointed, the Respondent shall
consent to the following terms and conditions regarding
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the powers, duties, authorities, and responsibilities of the
Interim Monitor:

1. the Interim Monitor shall have the power and
authority to monitor the Respondent’s compliance
with the asset maintenance obligations and related
requirements of the Orders, and shall exercise such
power and authority and carry out the duties and
responsibilities of the Interim Monitor in a manner
consistent with the purposes of the Orders and in
consultation with the Commission;

2. the Interim Monitor shall act in a fiduciary capacity
for the benefit of the Commission; and

3. the Interim Monitor shall serve until the date of
completion by Respondent of the divestiture of the
relevant Southwest Ohio Outlet Center Assets and
Business in a manner that fully satisfies the
requirements of the Decision and Order; provided,
however, that the Commission may shorten or extend
this period as may be necessary or appropriate to
accomplish the purposes of the Orders.

Subject to any demonstrated legally recognized
privilege, the Interim Monitor shall have full and
complete access to the Respondent’s personnel, books,
documents, records kept in the normal course of
business, facilities and technical information, and such
other relevant information as the Interim Monitor may
reasonably request, related to the Respondent’s
compliance with its obligations under the Orders,
including, but not limited to, its obligations related to the
relevant assets. The Respondent shall cooperate with any
reasonable request of the Interim Monitor and shall take
no action to interfere with or impede the Interim
Monitor's ability to monitor the Respondent’s
compliance with the Orders.
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The Interim Monitor shall serve, without bond or other
security, at the expense of the Respondent, on such
reasonable and customary terms and conditions as the
Commission may set. The Interim Monitor shall have
authority to employ, at the expense of the Respondent,
such consultants, accountants, attorneys and other
representatives and assistants as are reasonably
necessary to carry out the Interim Monitor’s duties and
responsibilities.

The Respondent shall indemnify the Interim Monitor and
hold the Interim Monitor harmless against any losses,
claims, damages, liabilities, or expenses arising out of,
or in connection with, the performance of the Interim
Monitor’s duties, including all reasonable fees of counsel
and other reasonable expenses incurred in connection
with the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to the
extent that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or wanton
acts, or bad faith by the Interim Monitor.

The Respondent shall report to the Interim Monitor in
accordance with the requirements of the Orders and/or as
otherwise provided in any agreement approved by the
Commission. The Interim Monitor shall evaluate the
reports submitted to the Interim Monitor by the
Respondent, and any reports submitted by the Acquirer
with respect to the performance of the Respondent’s
obligations under the Orders or the Remedial
Agreement(s). Within thirty (30) days from the date the
Interim Monitor receives these reports, the Interim
Monitor shall report in writing to the Commission
concerning performance by the Respondent of its
obligations under the Orders.

The Respondent may require the Interim Monitor and
each of the Interim Monitor’s consultants, accountants,
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attorneys and other representatives and assistants to sign
a customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Interim Monitor from providing any information to the
Commission.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor in
the same manner as provided in this Paragraph.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Orders.

The Interim Monitor appointed pursuant to this
Paragraph and/or the Order to Maintain Assets may be
the same Entity appointed as a Divestiture Trustee
pursuant to the relevant provisions of this Order.

V.

IT IS FURTHER ORDERED that:

A

If the Respondent has not fully complied with its
obligation to divest, assign, grant, license, transfer,
deliver or otherwise convey the relevant Southwest Ohio
Outlet Center Assets and Business as required by this
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Order, the Commission may appoint a trustee
(“Divestiture Trustee”) to divest, assign, grant, license,
transfer, deliver or otherwise convey one of the
Southwest Ohio Outlet Center Assets and Businesses
required to be divested pursuant to Paragraph Il. of this
Order in a manner that satisfies the requirements of such
Paragraph. In the event that the Commission or the
Attorney General brings an action pursuant to § 5(1) of
the Federal Trade Commission Act, 15 U.S.C. § 45(l), or
any other statute enforced by the Commission, the
Respondent shall consent to the appointment of a
Divestiture Trustee in such action to divest or otherwise
convey the relevant assets. Neither the appointment of a
Divestiture Trustee nor a decision not to appoint a
Divestiture Trustee under this Paragraph shall preclude
the Commission or the Attorney General from seeking
civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee, pursuant
to § 5(1) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure
by Respondent to comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be an Entity with experience and expertise
in acquisitions and divestitures. If Respondent has not
opposed, in writing, including the reasons for opposing,
the selection of any proposed Divestiture Trustee within
ten (10) days after notice by the staff of the Commission
to Respondent of the identity of any proposed
Divestiture Trustee, Respondent shall be deemed to have
consented to the selection of the proposed Divestiture
Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
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Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the Commission
or a court pursuant to this Paragraph, Respondent shall
consent to the following terms and conditions regarding
the Divestiture Trustee’s powers, duties, authority, and
responsibilities:

1. subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power
and authority to divest, assign, grant, license,
transfer, deliver or otherwise convey the assets that
are required by this Order to be divested, assigned,
granted, licensed, transferred, delivered or otherwise
conveyed;

2. the Divestiture Trustee shall have one (1) year after
the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the end
of the one (1) year period, the Divestiture Trustee
has submitted a plan of divestiture or believes that
the divestiture can be achieved within a reasonable
time, the divestiture period may be extended by the
Commission; provided, however, the Commission
may extend the divestiture period only two (2) times;

3. subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full and
complete access to the personnel, books, records and
facilities related to the relevant assets that are
required to be assigned, granted, licensed, divested,
delivered or otherwise conveyed by this Order and to
any other relevant information, as the Divestiture
Trustee may request. Respondent shall develop such
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financial or other information as the Divestiture
Trustee may request and shall cooperate with the
Divestiture Trustee. Respondent shall take no action
to interfere with or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays in
divestiture caused by Respondent shall extend the
time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the
Commission or, for a court-appointed Divestiture
Trustee, by the court;

the Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondent” absolute and unconditional obligation
to divest expeditiously and at no minimum price.
The divestiture shall be made in the manner and to
an Acquirer as required by this Order; provided,
however, if the Divestiture Trustee receives bona
fide offers from more than one acquiring entity, and
if the Commission determines to approve more than
one such acquiring entity, the Divestiture Trustee
shall divest to the acquiring Entity selected by
Respondent from among those approved by the
Commission; and, provided further, however, that
Respondent shall select such Entity within five (5)
days after receiving notification of the Commission’s
approval;

the Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of
Respondent, on such reasonable and customary terms
and conditions as the Commission or a court may set.
The Divestiture Trustee shall have the authority to
employ, at the cost and expense of Respondent, such
consultants, accountants, attorneys, investment
bankers, business brokers, appraisers, and other
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representatives and assistants as are necessary to
carry out the Divestiture Trustee’s duties and
responsibilities. The Divestiture Trustee shall
account for all monies derived from the divestiture
and all expenses incurred. After approval by the
Commission of the account of the Divestiture
Trustee, including fees for the Divestiture Trustee’s
services, all remaining monies shall be paid at the
direction of Respondent, and the Divestiture
Trustee’s power shall be terminated. The
compensation of the Divestiture Trustee shall be
based at least in significant part on a commission
arrangement contingent on the divestiture of all of
the relevant assets that are required to be divested by
this Order;

Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance
of the Divestiture Trustee’s duties, including all
reasonable fees of counsel and other expenses
incurred in connection with the preparation for, or
defense of, any claim, whether or not resulting in any
liability, except to the extent that such losses, claims,
damages, liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee;

the Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order; provided,
however, that the Divestiture Trustee appointed
pursuant to this Paragraph may be the same Entity
appointed as Interim Monitor pursuant to the
relevant provisions of the Order to Maintain Assets
in this matter;
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the Divestiture Trustee shall report in writing to the
Respondent and to the Commission every sixty (60)
days concerning the Divestiture Trustee’s efforts to
accomplish the divestiture; and

Respondent may require the Divestiture Trustee and
each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives and
assistants to sign a customary confidentiality
agreement; provided, however, such agreement shall
not restrict the Divestiture Trustee from providing
any information to the Commission.

The Commission may, among other things, require
the Divestiture Trustee and each of the Divestiture
Trustee’s consultants, accountants, attorneys and
other representatives and assistants to sign an
appropriate confidentiality agreement related to
Commission materials and information received in
connection with the performance of the Divestiture
Trustee’s duties.

If the Commission determines that a Divestiture Trustee
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture

Trustee in the same manner as provided in this

Paragraph.

The Commission or, in the case of a court-appointed

Divestiture Trustee, the court, may on its own initiative
or at the request of the Divestiture Trustee issue such
additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this
Order.
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VI.

IT ISFURTHER ORDERED that Respondent:

A

Shall not, for a period of four (4) years from the Order
Date, directly or indirectly, through subsidiaries,
partnerships, or otherwise, enforce any Radius
Restriction regardless of when entered into within the
Relevant Geographic Areas with respect to any Lease
with any Tenant; and

Shall send written notification to all Tenants with Leases
in Outlet Centers within the Relevant Geographic Areas
of the prohibitions and requirements set forth in
Paragraph VI.A of this Order, together with a copy of
this Order and the Commission’s Complaint, by certified
mail with return receipt requested, as follows:

1. Toall Tenants as of the Order Date, no later than ten
(10) days after the Order Date; and

2. To all Tenants with whom Respondent enters into a
Lease at any time within four (4) years after the
Order Date, no later than ten (10) days prior to
entering into such Lease; and

Shall send the written notifications to Tenants required
by Paragraph V1.B of this Order to either: (i) the person
designated in the Lease to receive notices from the
Respondent, or (ii) the Chief Executive Officer and
General Counsel of the Tenant. Respondent shall keep a
file of such return receipts for five (5) years after the
Order Date.
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VII.

IT ISFURTHER ORDERED that Respondent shall:

A

For a period of time commencing on the Order Date and
continuing through January 1, 2015 (the “Optional Lease
Renewal Period”), offer all Tenants at the Orlando
Outlet Centers who are parties to existing Leases as of
the Order Date, whose Leases expire prior to the end of
the Optional Lease Renewal Period, and who do not
currently have options to renew, a one-time option to
extend any applicable Lease(s) at any one or all of the
Orlando Outlet Centers, unilaterally and without penalty,
forfeiture or other charge, on the same terms and
conditions as exist in each such Tenant’s existing Lease,
from the current expiration date through to a specified
time period within or coextensive with the end of the
Optional Lease Renewal Period; provided, however, that
the Respondent may require: (i) Tenants whose Leases
expire more than two hundred ten (210) days after the
Order Date to provide the Respondent with not more
than one hundred eighty (180) days prior written notice
of their intent to exercise their unilateral option; and (ii)
Tenants whose Leases expire two hundred ten (210) days
or less after the Order Date to provide the Respondent
with written notice of their intent to exercise their
unilateral option within sixty (60) days of their receipt of
the notification required by Paragraph VII.B of this
Order; and

No later than ten (10) days after the Order Date, send
written notification to all Tenants at the Orlando Outlet
Centers who are parties to existing Leases as of the
Order Date of their unilateral option rights and
Respondent’s obligations pursuant to Paragraph VI1.A of
this Order, together with a copy of this Order and the
Commission’s Complaint, by certified mail with return
receipt requested, to: (i) the person designated in the
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Lease to receive notices from the Respondent, or (ii) the
Chief Executive Officer and General Counsel of the
Tenant. Respondent shall keep a file of such return
receipts for five (5) years after the Order Date.

VIII.

IT ISFURTHER ORDERED that:

A.

Any Remedial Agreement shall be deemed incorporated
into this Order.

Any failure by the Respondent to comply with any term
of such Remedial Agreement shall constitute a failure to
comply with this Order.

Respondent shall include in each Remedial Agreement
related to the relevant Southwest Ohio Outlet Center
Assets and Business a specific reference to this Order,
the remedial purposes thereof, and provisions to reflect
the full scope and breadth of the Respondent’s
obligations to the Acquirer pursuant to this Order.

Respondent shall also include in each Remedial
Agreement a representation that it shall use
commercially reasonable efforts to assist the Acquirer to
secure any Governmental Approval(s) necessary to
operate the relevant Southwest Ohio Outlet Center
Assets and Business.

Respondent shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Remedial Agreement, or in any
agreement related to the Southwest Ohio Outlet Center
Assets and Businesses, a decision the result of which
would be inconsistent with the terms of this Order and/or
the remedial purposes thereof.
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Respondent shall not modify or amend any of the terms
of any Remedial Agreement without the prior approval
of the Commission.

IX.

IT IS FURTHER ORDERED that:

A

Not later than thirty (30) days after the Order Date, and
every thirty (30) days thereafter until Respondent has
fully complied with the provisions of Paragraphs Il.A.
and B., VI.B.1, and VII.B of this Order, Respondent
shall submit to the Commission verified written reports
setting forth in detail the manner and form in which it
intends to comply, is complying, and has complied with
Paragraphs I1.A. and B., VI.B.1, and VI1.B of this Order.
Respondent shall include in its compliance reports,
among other things that are required from time to time,
a full description of the efforts being made to comply
with Paragraphs II.A and B of this Order, including a
description of all substantive contacts or negotiations for
divestitures and the identity of all parties contacted.
Respondent shall include in its compliance reports
copies of all written communications to and from such
parties, all internal memoranda, and all reports and
recommendations concerning divestiture.

One (1) year from the Order Date, annually for the next
four (4) years on the anniversary of the date this Order
becomes final, and at other times as the Commission
may require, Respondent shall file verified written
reports with the Commission setting forth in detail the
manner and form in which it has complied and is
complying with this Order.
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X.

IT ISFURTHER ORDERED that Respondent shall notify the
Commission at least thirty (30) days prior to:

A.

B.

any proposed dissolution of the Respondent;

any proposed acquisition, merger or consolidation of the
Respondent; or

any other change in the Respondent including, but not
limited to, assignment and the creation or dissolution of
subsidiaries, if such change might affect compliance
obligations arising out of the Orders.

XI.

ITISFURTHER ORDERED that, for purposes of determining
or securing compliance with this Decision and Order, and subject to
any legally recognized privilege, and upon written request and upon
five (5) days notice to the Respondent made to its principal offices
or headquarters address, the Respondent shall, without restraint or
interference, permit any duly authorized representative of the
Commission:

A

access, during business office hours of the Respondent
and in the presence of counsel, to all facilities and access
to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of the
Respondent related to compliance with the Orders,
which copying services shall be provided by the
Respondent at the request authorized representative(s) of
the Commission and at the expense of the Respondent;
and
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B. to interview officers, directors, or employees of the
Respondent, who may have counsel present, regarding
such matters.

XII.

ITISFURTHER ORDERED that this Order shall terminate on
January 13, 2016.

By the Commission.
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APPENDIX A
Description of Cincinnati Premium Outlets, Monroe, Ohio

That certain lot known as lot 4 (82.502 acres) in the Cincinnati
Premium Outlets Subdivision situated in the Township of Monroe,
Butler & Warren Counties, State of Ohio at the intersection of U.S.
Route 63 and Interstate 75 and shown bounded by a solid red line
below:

PROJECT LOCATION MAP

CINCINNATI PREMIUM OUTLETS

KEY PLAN
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APPENDIX B

Description of Prime Outlets, Jeffersonville, Ohio

That certain 49.566 acres of land situated in the Township of

Jefferson, County of Fayette, State of Ohio at the intersection of
U.S. Route 35 and Interstate 71 and shown bounded by a solid red

line below:

'
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ANALYSIS OF PROPOSED AGREEMENT CONTAINING
CONSENT ORDERS TO AID PUBLIC COMMENT

Introduction

The Federal Trade Commission (“Commission” or “FTC”) has
accepted, subject to final approval, an Agreement Containing
Consent Orders (“Consent Agreement”) from Simon Property
Group, Inc. (“Simon”) that will remedy the anticompetitive effects
likely to result from Simon’s acquisition of Prime Outlets
Acquisition Company, LLC (“Prime”). Under the terms of the
proposed Consent Agreement, Simon is required, among other
things, to divest either Prime Outlets-Jeffersonville or Simon’s
Cincinnati Premium Outlets, both located in Southwest Ohio.
Additionally, the proposed Consent Agreement prohibits Simon
from enforcing any radius restriction with respect to any lease with
any tenant in either of the following geographic areas: the Chicago,
IL, metropolitan area or Orlando, FL. Finally, from the time when
the Order becomes final through January 1, 2015, all tenants in
Prime Outlets Orlando, Prime Outlets Orlando Marketplace, and
Orlando Premium Outlets may unilaterally opt to extend any
existing lease under its existing terms, without penalty, until January
1,2015. The proposed Consent Agreement has been placed on the
public record for thirty (30) days for receipt of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the proposed Consent Agreement,
and will decide whether to withdraw from the proposed Consent
Agreement, modify it, or make it final.

On December 8, 2009, Simon and Prime entered into an
acquisition agreement under which Simon would acquire the entire
Prime portfolio of outlet centers, consisting of 22 properties. The
total value of the transaction was approximately $2.3 billion. On
June 28, 2010, the parties amended the agreement to remove Prime’s
St. Augustine, FL, outlet center and its development projects at
Livermore, CA, and Grand Prairie, TX, from the schedule of
properties to be acquired by Simon. The acquisition was
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consummated on August 30, 2010. The Commission’s complaint
alleges that Simon’s acquisition violates Section 7 of the Clayton
Act, asamended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 8 45, by eliminating an
actual, direct, and substantial competitor from certain local markets
in the United States.

Description of the Parties

Simon, a publicly traded real estate investment trust, is based in
Indianapolis, Indiana. Simon is engaged in the business of
developing and managing real estate. In particular, Simon develops
and operates outlet centers under the Premium Outlets and Mills
brands. Simon also develops and operates other real estate
platforms.

Prime is a privately held subsidiary, jointly owned by entities
controlled by David Lichtenstein and the Lightstone Group, a real
estate investment company. Headquartered in Baltimore, MD, Prime
is a developer and operator of outlet centers under the Prime Outlets
brand.

The Complaint

The Commission’s complaint alleges that Simon’s acquisition of
Prime may substantially lessen competition in the provision of retail
space at outlet centers in the Southwest Ohio; Chicago, IL; and
Orlando, FL, areas in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45.

The complaint alleges that the relevant product market in which
to analyze the effects of the acquisition is retail space at outlet
centers. Outlet centers are shopping centers featuring outlet stores,
which sell discounted brand name merchandise. By clustering
together, outlet tenants derive strong benefits from the network
effect of creating a shopping destination, which is strengthened by
the presence of tenants with desirable brands.
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The complaint also alleges that the relevant geographic markets
are local in nature. Competition between owners and developers of
outlet centers occurs in local areas where more than one outlet
center exists. In local overlap areas, tenants are able to use
competition between landlords to get more favorable price and non-
price terms in leases. The three geographic areas of concern outlined
in the complaint are: (1) Southwest Ohio; (2) the Chicago, IL,
metropolitan area; and (3) Orlando, FL.

In Southwest Ohio, Simon owns one outlet center, Cincinnati
Premium Outlets in Monroe, OH, and Prime owns one, Prime
Outlets-Jeffersonville in Jeffersonville, OH. These are the only
outlet centers serving Southwest Ohio. Absent the proposed
divestiture of one of these outlet centers, Simon’s acquisition of
Prime would give Simon a monopoly in the retail space in outlet
centers market in Southwest Ohio, increasing the risk that Simon
would unilaterally raise rents or reduce non-price benefits provided
to tenants.

In the Chicago metropolitan area, the acquisition of Prime’s
Huntley, IL, and Pleasant Prairie, WI, outlet centers would give
Simon ownership of all five outlet centers currently serving the
Chicago metropolitan area market. However, there are two other
outlet centers planned for this market: Craig Realty Group’s planned
outlet center in Country Club Hills, IL; and AWE Talisman’s
planned outlet center in Rosemont, IL. Absent the proposed relief in
the Chicago metropolitan area, Simon may be able to prevent or
limit this planned entry. Many of the tenants at the current Chicago
area outlet centers have radius restrictions in their leases. This
prevents or makes it very expensive for these outlet tenants to open
additional stores within the Chicago, IL metropolitan area, which
has the effect of preventing potential entry because the new
developers cannot sign many of the tenants that are subject to radius
restrictions.

In Orlando, the acquisition of Prime’s outlet centers would give
Simon ownership of three of the six outlet centers serving the
Orlando area. However, Simon is acquiring the two closest
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competitors for many tenants. Absent the proposed relief in Orlando,
Simon’s acquisition of Prime would increase the risk that Simon
would unilaterally raise prices or otherwise reduce tenant benefits
due to lost competition.

Based on the above facts, the complaint alleges that Simon’s
acquisition of Prime could eliminate actual, direct, and substantial
competition between Simon and Prime in the relevant markets, and
increase Simon’s ability to unilaterally exercise market power in
Southwest Ohio; Chicago; and Orlando.

As stated in the complaint, entry would not be timely, likely, or
sufficient to deter or counteract the anticompetitive effects of this
acquisition. It takes more than two years to develop an outlet center,
or to reposition another type of shopping center into an outlet center.
In addition, entry is not likely because the relevant markets affected
by this transaction are protected by radius restrictions, which prevent
or make it very expensive for outlet tenants to open additional stores
within a certain proscribed radius of an existing outlet center. This
has the effect of preventing potential entry because new developers
cannot sign tenants already bound by radius restrictions.

The Terms of the Proposed Consent Agreement

The proposed Consent Agreement will remedy the likely
competitive effects resulting from Simon’s acquisition of Prime’s
outlet centers in each of the relevant markets discussed above.
Pursuant to the proposed Consent Agreement, Simon will divest one
outlet center in Southwest Ohio. This will remedy the competitive
harm in that market by ensuring that Simon will not have a
monopoly. The proposed Consent Agreement also requires Simon
to waive enforcement of radius restrictions in the Chicago
metropolitan area, which will eliminate a significant entry barrier
that otherwise would likely preclude entry in Chicago. Finally, in
Orlando, the proposed Consent Agreement requires Simon to waive
enforcement of radius restrictions, which will make new entry
substantially easier. Additionally, the proposed Consent Agreement
requires Simon to provide tenants at all three outlet centers it will
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own in Orlando with the unilateral right to extend existing leases
under existing lease terms up to January 1, 2015, with no penalty.

Finally, the proposed Consent Agreement requires Simon to
maintain the Southwest Ohio outlet centers at full economic
viability, marketability, and competitiveness until the divestiture of
one of the outlet centers to a Commission-approved acquirer is
complete.

Opportunity for Public Comment

The proposed Consent Agreement has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part of
the public record. After thirty (30) days, the Commission will review
the comments received, and decide whether to withdraw from the
proposed Consent Agreement, modify it, or make it final. By
accepting the proposed Consent Agreement subject to final approval,
the Commission anticipates that the competitive problems alleged
in the complaint will be resolved. The purpose of this analysis is to
inform and invite public comment on the proposed Consent
Agreement, including the proposed divestiture, and to aid the
Commission in its determination of whether to make the proposed
Consent Agreement final. This analysis is not intended to constitute
an official interpretation of the proposed Consent Agreement, nor to
modify the terms of the proposed Consent Agreement in any way.
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IN THE MATTER OF
THE DANNON COMPANY, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) AND SEC. 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4313; File No. 082 3158
Filed January 31, 2011 — Decision January 31, 2011

This consent order relates to allegations that The Dannon Company, Inc.
(“Dannon”) made false and deceptive advertising claims about the health benefits
of its DanActive and Activia products in violation of Sections 5(a) and 12 of the
Federal Trade Commission Act. According to the complaint, Dannon made false
and unsubstantiated claims that drinking DanActive, a probiotic dairy drink,
reduces the likelihood of getting a cold or the flu. The complaint also alleges that
Dannon made false and unsubstantiated claims that eating one serving of Activia,
a probiotic yogurt, relieves temporary irregularity and helps with slow intestinal
transit time. The order prohibits Dannon from making representations that any
yogurt, dairy drink, or any food or drink that contains a probiotic reduces the
likelihood of getting a cold or the flu unless the representation is specifically
permitted in labeling by the Food and Drug Administration pursuant to the
Nutritional Labeling and Education Act of 1990. The order also prohibits
respondent from claiming that eating one serving of Activia yogurt daily relieves
temporary irregularity and helps with slow intestinal transit time unless the
representation is non-misleading and conveys that eating three servings a day is
required to obtain the benefit. The order also prohibits respondent from
misrepresenting any tests or studies or from making representations about the
health benefits, performance, or efficacy of any yogurt, dairy drink, or any food
or drink that contains a probiotic, unless the claims are non-misleading, and
backed by competent and reliable scientific evidence.

Participants

For the Commission: Keith Fentonmiller, Theodore H.
Hoppock, and Shira D. Modell.

For the Respondent: William Baer and Randal Shaheen,
Arnold & Porter LLP; and Thomas B. Leary, Steven B. Steinborn,
and Robert Winters, HoganLovells.



THE DANNON COMPANY, INC. 63

Complaint

COMPLAINT

The Federal Trade Commission, having reason to believe that
The Dannon Company, Inc., a corporation (“respondent”), has
violated the provisions of the Federal Trade Commission Act, and
it appearing to the Commission that this proceeding is in the public
interest, alleges:

1. Respondent The Dannon Company, Inc., is a Delaware
corporation with its principal office or place of business at 100
Hillside Avenue, White Plains, NY, 10603.

2. Respondent has labeled, advertised, promoted, offered for
sale, sold, and distributed DanActive and Activia to consumers.

3. DanActive, a probiotic dairy drink, is a “food” within the
meaning of Sections 12 and 15 of the Federal Trade Commission
Act. Activia, a yogurt, is also a “food” within the meaning of
Sections 12 and 15 of the Federal Trade Commission Act.

4. The acts and practices of respondent, as alleged herein, have
been in or affecting commerce, as “commerce” is defined in Section
4 of the Federal Trade Commission Act.

DANACTIVE

5. Respondent has disseminated or caused to be disseminated
advertisements for DanActive, including but not limited to the
attached Exhibits A through D. These advertisements contain the
following statements and depictions:

a. Television Advertisement: “Backpack” (Exhibit A -
CDROM and storyboard)

Onscreen: A boy is shown taking a test in school, playing
baseball in the rain, and being thrown to a mat
repeatedly in martial arts training.
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“Between exams, after-school activities, and
tons of homework, my kid never stops.”

The boy arrives home looking tired; he drops
his backpack inside the front door, as his
mother kneels down and greets him, and the
color drains from his face and body.

“Your kids have a hectic life and don’t always
eat right, and you don’t want their defenses to
be weak.”

Mom’s hand reaches into refrigerator and
removes a DanActive.
“Delicious DanActive can strengthen them.”

The boy drinks the DanActive; graphic shows
small yellow circles going from the bottle
down his throat; the circles are identified as L.
casei immunitas.

Print superscript: As part of a balanced diet
and healthy lifestyle. Learn more at
DanActive.com.

“Only DanActive has L. casei Immunitas
cultures and

The yellow circles encircle pink balls, forming
a barricade that stops all but one of the fuzzy
green, germ-like globs that attempt to penetrate
the barricade.

is clinically proven to help strengthen your
body’s defenses.”

The boy finishes the DanActive, returns to full
color, surrounded by a newly acquired yellow
penumbra, and runs out of the house the next
morning surrounded by his yellow penumbra,
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which then morphs into a yellow DanActive
bottle.
“And a little strengthening can really help.”

DanActive bottle with tag line “Help
strengthen your family’s bodies defenses” and
“clinically proven” banner

“Help strengthen your family’s bodies
defenses.”

“Dannon.”
“Today. For Tomorrow.”

b. Television Advertisement: “Backpack- New”
(Exhibit B - CDROM and storyboard)

On screen:

Male VO:

On screen:
Male VO:

On screen:
Male VO:

On screen:

Male VO:

A boy is shown taking a test in school, and
being thrown to a mat in martial arts training.
He arrives home looking tired, and drops his
backpack inside the front door as his mother
kneels down and greets him.

“Exams, activities, homework; your kids never
stop and don’t always eat right

The color drains from the boy’s face and body.
and you don’t want their defenses to be weak.”

A bottle of DanActive rolls toward the viewer.
“DanActive can help. How?”

Dramatization of the body appears, with circles
simulating food going down into the
gastrointestinal tract. At the bottom of the
screen is a yellow band with the question “How
are your defenses challenged?”

“Unwanted substances enter your body every
day, reaching your intestines
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Visual shows the percentage 70% emerging
from the digestive tract in the middle of a
sunburst

where about 70% of your immune system is
located.”

Dramatization of the inside of the intestine
shows holes appearing, and purple balls
entering those holes. At the bottom of screen
is the yellow band with the question “How are
your defenses challenged?”

“When your defenses are weak, gaps may
occur in your intestine wall allowing unwanted
substances to pass.”

The boy drinks the DanActive. Dramatization
shows small yellow circles going from the
bottle down his throat.

Fine print superscript: “When consumed daily
as part of a balanced diet and healthy lifestyle”

“DanActive, with L. casei Immunitas works
right there

Dramatization shifts to inside of the intestine,
where the yellow circles, which are identified
as L. casei Immunitas, clump together to block
the holes in the intestinal wall, so that the
purple balls bounce off, instead of penetrate.
At the bottom of the screen is the yellow band
with the question “How does DanActive help?”

which may help your body close the gaps
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The boy runs out of the house the next
morning. He has returned to full color, and is
surrounded by a newly acquired yellow
penumbra, which then morphs into a yellow
DanActive bottle.

and help strengthen his body’s defenses.”
DanActive bottle with tag line “Help
strengthen your family’s bodies defenses” and

“clinically proven” banner.

Print superscript: “Learn more at
DanActive.com”

“Which makes you feel good, too.”

“Dannon.”
“Today. For Tomorrow.”

c. Print Advertisement (free standing insert): (Exhibit

C)

DANNON

DanActivew

L. CASEI IMMUNITAS™

IMMUNITY

Helps strengthen your

body’s defenses-

CLINICALLY PROVEN

[Depiction of child and mother drinking DanActive and two
containers of DanActive with “DanActive, L. Casei
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IMMUNITAS™, Helps Strengthen Your Body’s Defenses,
Immunity” on the labels.]

* as part of a balanced diet and healthy lifestyle

DanActive is a delicious, probiotic-cultured dairy drink that is
clinically proven to help strengthen your body’s defenses as part
of a balanced diet and healthy lifestyle.

d. Product Packaging: (Exhibit D)

Appearing on the overwrap for the 8-bottle weekly pack:

DANNON

DanActive.

L. CASElI IMMUNITAS™

IMMUNITY

Helps Strengthen Your
Body’s Defenses

7 + 1 Weekly Pack

6. Through the means described in Paragraph 5, including, but
not limited to, the statements and depictions contained in the
advertisements attached as Exhibits A through D, among others,
respondent has represented, expressly or by implication, that
drinking DanActive reduces the likelihood of getting a cold or the
flu.

7. Through the means described in Paragraph 5, respondent has
represented, expressly or by implication, that it possessed and relied
upon a reasonable basis that substantiated the representation set
forth in Paragraph 6, at the time the representation was made.
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8. Intruth and in fact, respondent did not possess and rely upon
a reasonable basis that substantiated the representation set forth in
Paragraph 6, at the time the representation was made. Therefore, the
representation set forth in Paragraph 7 was, and is, false or
misleading.

9. Through the means described in Paragraph 5, including, but
not limited to, the statements and depictions contained in the
advertisements attached as Exhibits A through D, among others,
respondent has represented, expressly or by implication, that
DanActive is clinically proven to reduce the likelihood of getting a
cold or the flu.

10. In truth and in fact, DanActive is not clinically proven to
reduce the likelihood of getting a cold or the flu. Therefore, the
representation set forth in Paragraph 9 was, and is, false or
misleading.

ACTIVIA

11. Respondent has disseminated or caused to be disseminated
advertisements for Activia, including, but not limited to, the attached
Exhibits E through G. These advertisements contain the following
statements and depictions:

a. Television Advertisement: “Mother & Daughter”
(Exhibit E - CDROM and storyboard)

Onscreen: A young woman enters an antiques or curios
shop, where an older woman is working.

Daughter: “Hey, mom. All work and no play?”
Onscreen:  Older woman stands up, walks behind store

counter, and gestures toward open boxes of
restaurant take-out food.
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“And too much take-out. | feel irregular.
Bloated.”

“Bloated.”

Daughter hands her mother a carton of Activia
“Here. Try Dannon Activia.”

“Activia. . .”

“Activia.”

Strawberries falling into white yogurt.
“Delicious Dannon Activia,

Woman’s mid-section, on which are super-
imposed yellow-green balls moving together in
a clump

“ CLINICALLY PROVEN WITH BIFIDUS
REGULARIS”

Print superscript: “Scientifically proven to help
with slow intestinal transit when consumed
daily for two weeks.”

with the natural culture Bifidus Regularis,

The yellow-green balls merge into a
downward-facing arrow; calendar from which

14 separate pages are torn off in sequence.

it’s clinically proven to help regulate your
digestive system

The arrow moves downward, off the screen.
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On screen:
Mother:
Daughter:
Bird:

On screen:

Female VO:

On screen:
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in two weeks.”

Mother tastes Activia.

“Mmm. Delicious.”

“Soon you’ll be back to your regular self.”
“Regular!”

overwrap from 4-pack of Activia with tag line
“Helps naturally regulate your digestive system
in 2 weeks”

“Activia” (singing).

“Dannon.”
“Today. For Tomorrow.”

b. Television Advertisement: “News” (Exhibit F -
CDROM and storyboard)

On screen:

On screen:

JLC:

green screen with Dannon and Activia logos.

green screen divides horizontally, to show
Jamie Lee Curtis (JLC) sitting on couch
holding newspaper, with headline that says
“87% of Americans Have Occasional Digestive
Issues.”

“First the bad news: Eighty-seven percent of
this country suffers from digestive issues like
occasional irregularity.”

On Screen JLC on couch.

Fine print superscript: “Helps relieve
temporary symptoms of irregularity.”
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JLC “No wonder. Our busy lives sometimes force
us to eat the wrong things at the wrong time.”

On Screen close-up of JLC

JLC “Now the good news. | just discovered a yogurt
called Activia that can help.”

Onscreen:  Woman’s mid-section, on which are super-
imposed yellow-green balls moving together in
a clump
“ CLINICALLY PROVEN WITH BIFIDUS
REGULARIS”

Fine print superscript: “Scientifically proven to
help with slow intestinal transit when enjoyed
daily for two weeks as part of a balanced
lifestyle and healthy diet.”

Male VO: “With the natural culture, Bifidus Regularis,
On Screen:  The yellow-green balls merge into a
downward-facing arrow; calendar from which

14 separate pages are torn off in sequence.

Male VO: Activia eaten every day is clinically proven to
help regulate your digestive system

On screen: The arrow moves downward, off the screen

Male VO: in two weeks.”

On Screen:  JLC on couch holding container of Activia, and
then tasting spoonful.

JLC “The other good news: Activia tastes great.”

Onscreen:  overwraps from 4-packs of Activia and Activia
Light, and Activia tub, with tag line “Helps
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naturally regulate your digestive system” and
“clinically proven” banner

Female VO: *“Activia” (singing).

Onscreen:  “Dannon.”
“Today. For Tomorrow.”

c. Internet Advertisement: “Activia by Dannon”
(Exhibit G, at p. 1)

Activia with Bifidus Regularis is scientifically proven to
help with slow intestinal transit when eaten daily, as part
of a balanced diet and healthy lifestyle.

LEARN MORE

12. Activia’s webpage, www.activia.us.com, contains a link
labeled “For Health Care Professionals” (Exhibit G, at p. 1).
Clicking on that link takes the viewer to a page (Exhibit G, at p. 2)
that is also entitled “For Health Care Professionals,” and that says
in part:

Scientific Resources

For health care professionals, who’d like to learn more
about Activia and Bifidus Regularis, here is a link to a
detailed scientific resource that will provide in-depth
information about Bifidus Regularis and its effect on
slow intestinal transit

[pdf icon] “Scientific Summary For Health Care
Professionals” (1024 kb)

The “Scientific Summary For Health Care Professionals” is a four-
page document that includes a discussion entitled “Effects of Activia
on total transit time in elderly subjects,” which reviews the results
of two clinical studies by Meance et al. The reviews refer
specifically only to the effects on transit time among elderly subjects
given different daily doses of Activia.



74 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 151

Complaint

The “For Health Care Professionals” page on the Activia website
also contains a link labeled “View List of Peer-Reviewed Scientific
Summaries,” which leads to a two-page document (Exhibit G, at pp.
7-8) entitled “Studies on Bifidobacterium DN-173 010 from
Danone.” This pdf file contains four summaries of transit time
studies, including summaries of the same two studies by Meance et
al. The reviews of the Meance et al. studies also refer specifically
only to the effects on transit time among elderly subjects given
different daily doses of Activia.

13. Neither discussion in Exhibit G of the two studies by Meance
et al. discloses that the studies, as conducted, employed a placebo
group or that statistical significance was not achieved when the
results of the placebo group and the matching active group were
compared in both studies. In addition, the document entitled
“Studies on Bifidobacterium DN-173 010 from Danone” does not
include a summary of a peer-reviewed study by Nishida et al., or
summaries of five unpublished studies that measured transit time of
subjects consuming Activia or a placebo. Neither the Nishida study
nor the five unpublished studies showed a statistically significant
improvement in transit time when the Activia group was compared
to its respective placebo group.

14. Through the means described in Paragraphs 11 and 12,
including, but not limited to, the statements and depictions contained
in the advertisements attached as Exhibits E through G, among
others, respondent has represented, expressly or by implication, that
eating one serving of Activia daily relieves temporary irregularity
and helps with slow intestinal transit time.

15. Through the means described in Paragraphs 11 and 12,
respondent has represented, expressly or by implication, that it
possessed and relied upon a reasonable basis that substantiated the
representation set forth in Paragraph 14, at the time the
representation was made.
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16. Intruth and in fact, respondent did not possess and rely upon
a reasonable basis that substantiated the representation set forth in
Paragraph 14, at the time the representation was made. Therefore,
the representation set forth in Paragraph 15 was, and is, false or
misleading.

17. Through the means described in Paragraphs 11 and 12,
including, but not limited to, the statements and depictions contained
in the advertisements attached as Exhibits E through G, among
others, respondent has represented, expressly or by implication, that
eating one serving of Activia daily is clinically proven to relieve
temporary irregularity and help with slow intestinal transit time.

18. In truth and in fact, eating one serving of Activia daily is not
clinically proven to relieve temporary irregularity and help with
slow intestinal transit time. For example, as described in Paragraphs
12 and 13, (1) the two Meance et al. studies utilized placebo groups
but that information was withheld from the scientific journal to
which the studies were submitted for publication, thereby concealing
the fact that there was no statistically significant difference in transit
time between the active and placebo groups, and (2) eight of ten
scientific studies conducted on Activia showed no statistically
significant effect of Activia on transit time when compared to a
placebo. Therefore, the representation set forth in Paragraph 17 was,
and is, false or misleading.

19. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce, in
violation of Sections 5(a) and 12 of the Federal Trade Commission
Act.

THEREFORE, the Federal Trade Commission, this thirty-first
day of January, 2011, has issued this complaint against respondent.

By the Commission.
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EXHIBIT B
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EXHIBIT B (continued)

PRODUCT Dannon DanActive LENGTH :30
G MARKET  Cincinnati, OH STATION WXIx
v PROGRAM The King of Queens DATE  03/02/2009
ms CODE# 090301831 TME  06:12PM
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EXHIBITC
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EXHIBITD
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EXHIBITE

2 s PROGRAM Today DATE  08/20/2008
vm CODE# 060806735 TIME  08:41 AM
TITLE Daughter Tells Mom To Try It

SFX: DOOR CLOSING IN & CUT)
Il work and no play?

SFX: DAUGHTER GIGGLES IN &
UT) DAUGHTER: Here. try Dannon
Activia. MOM: Activia

eel irregular, bioated, PARROT: Hawk! Bloated!

FEMALE ANNCR: Delicious Dannon
Activia, with the natural culture of

Bfidus Regularis, it's clinically proven 1

ARROT: Activial
help regulate your digestive system in
two weeks,

Today. For Temorrow

(SFX : LAUGHTER IN & OUT)
FEMALE ANNCR: Dannon Activia, help
naturally regulate your

OM: Um! Delicious. DAUGHTER: digestive system, (MUSIC OUT)
son you'll be back to your regular self

ARROT: Regular!

VINFN &1 KN AVAIL ARI F IN ANAI NG R DIGITAL FORMATS
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EXHIBIT F

MARKET Huntsvile/Decatur/Fiorenca, AL
PROGRAM Comics Urleashed with Eyron
CODE# (80215014

TITLE Jamia Lee Curtis: Good & Bad

-~
ACTIviA

JAMIE LEE CURTIS: Firs! the bad
news: B7 parcent of this country suffers
from digestve issuen lhe occasona
inmegquisrty

MALE ANNCR: With a nafural culture,
bifidus regularis, Activia eaten every

FEMALE SINGERS. Activia

STATION
DATE
TIME

WAAY
02-23-2008
01:03 AM

No wonder, Our busy lives sometimes
foroe us 1o ool the wiong hings at the

wiong times

e elinically proven io hal
dgestive systam in tvo

(MUSIC OUT)

P regulnie your
1]
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EXHIBIT G

Ui
NGV
-f"![:'l”'dlijl‘-'
MAINTAINING DIGESTIVE HEALTH ._".ﬂ.':.:s 1!1! MMJ

FOR HLALTH CARE PROFESSIONALS

HOME
-

ABOUT ACTIVIA

PRODUCTS

ABDUT RIFIDUS RECULARIS™

WHAT ARE PRONIOTICR?

TARE THE CHALLENGE

TAL

& §: chmical what are
great f!”: proof i Probiotics?

ﬂa\"? rs Activin whh Bifidus Regularis is Well-dnown to nutrilionists and heath
andsizes scient|fcally proven o help with siow oo For years, Bese holphl nahual
intestinal transil when aaten daily for two cultures are behind & new wave of
weoks, a4 part of A balancad dist and “functioral foods™
haatty Masty's LEARN MORE
A LEATIN MORE

n SENDTO
1 you riven'| 00N ouf ki) bledtian AFMIEND
Read Naws i sommarcial pou cen watch # ose ﬂ
A atoh now
- =5 Watch e

Al

ACTIVIA |N OTHER COUNTHRIES

MEWS | DAMNOMCOM | CONTACT US | PRIVACY INFO | STOAE LOCATOR | TVADE | STEMAPR |
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EXHIBIT G (continued)

HoME

ARDUT ACTIVIA

PRODUCTS

AROUT BIFIDUS RECULARIS™
WHAT AR PRDIMDTICAY
MAINTAINING ICTSTIVE HEALTH
FOR HEALTH CARE PROTESSIONALS
TAME THE CHALLERGE

[LT T

glovsary
L. f uf digeitive health terms

Viara'n o hwiphul st of
sgwaiive healin farrea

(F]

FOR HEALTH CARE PROFESSIONALS

nfarmation is Vitsl 4 I
Ax rrore ahd mone people Wik about the
health benefis of mobatic febds. '
Important that you have acoess 10 relisole
sciantific fingings. For fwenty years. the
acientins af Cannon_ in patnership wein *
MUrencus Mdepencen: WH0TIores hive
o .

wir've Drintied 1 results Of Our FOROMTH 1D
dats on Actres with [ifcus Pleguam and
wil conbrue 13 wedale this she as Yors
MRS Are Bvsilatie

Sciwniiflic Resources
For henith care i, who'c ke to lenrn more about Activia

ang Hiflius Famanra e s link © a delsled soantific resource Hal
well provide in-depth nfonmation sboul B Nidus Fagulits end its efect
o0 slow [niealie! ranmt

m Soteotlie Gummary. For Hearh Gare Frafsssienals (1924 ko)

{If you don't have Adcbe Acrohst B 0, chcl hisre 10 dewnload |

Viey List of Pear-Heviewnd Schentilic Summarnes

Calendar of Events
Thim e 4 ot nght & 8 LENg of e ea corferences o mi

Lo alenoed iy A10WA resTeee Tl

Lt b

Healthcare Professionals:
Sign up to recelve a Relferral Pad

b T Wt

T
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EXHIBIT G (continued)

A lowfat yogurt that helps naturally
regulate the digestive system

Presenting—ACTIVIA®
by Dannon*

Clinically Elmven to help

regulate the digestive system

when eaten dally for two weeks,

* ACTIVIA® is a creamy, blended,
probiotic-cultured, lowfat yogurt.

* ACTIVIA® helps with
slow intestinal transit and
contains a unique culture -
Bifidus Regularis™

* ACTIVIA® has the great taste
and quality that you expect
fram Darnnon*

ACTIVIA® helps naturally regulate your digestive system

VA" 15 ap tic, lowfat irt that contain

i

J What are probiotics?
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EXHIBIT G (continued)

B~ e T

The gastrointestinal (Gl) tract and th
intestinal microflora

The Gl tract is an extremely complex environment with multple
functicns. The small intestine acts as the rrain site of enrymatic
digestion of foods and absorphion of nutrets. The colon or large
Intestine absorbs large quantiies of water and electrofytes and
allows evacuaticn of waste matter and toxic substances, The
colon also appears to be responsible for regulation of intestinal
well-being, particularly theough its complex bacterial microfiora
and maintenance of intestinal balance,

The intestinal mecroflora of each ndividual s highly specfic and
temains remarkably stable over ime.' However, 1t develops in
stages throughout the individual's lifetime s a result of diet, hast
health status and envionmental conditions. The intestinal tract
of an adult human contains micreflors comprising approvmately
10" micracrgansms per gram of stool, with approximately 400
to 500 different bacterial species. The dominant population
consists of strict anaerchic bactena: Bocteroides, Bifidobactenium,
Eubadterium and Peplostreptoceocus.”

A balanced intesting! microfiora fich In bifidobactera helps ensre
optimal functioning of the digestive systerm™ Research suggests
that when the intestinal microflora is out of balance, it may
affect overall health, This balance can be disturbed during
physical or psychological stress, with age, in menopause,
duting drug treatment (e.g, antibiotics) and in the event of
acute or chronic intestingl dt M The intestinal microflors
balance can be tempararily restored by ingestion of certain
probiotics*

Slow transit is not necessarily pathological and it cormesponds to
the upper limit of normal transit time ard s between 48 and
72 hours. However, slow intestinal transit (s a source of daily
discomfart for a large preportion of the population and the
physical and physiological consequences on the qualty of ke
should net be underestimated, Bloating, heaviness, difficult
and painful defacation a'e all troublesome symptoms when
they become chronic”

A total transit time exceeding 72 howrs is considered abnormally
long and normally gves rse 1o a disgnosis of constipation, also
involving excessive debyd-ation of stools. Maintaining a regular
intestinal transit is therelore essential for health and general
well-being.

Interaction between intestinal
microfiora and transit

Several studies have atempted 10 determine the mechanisms
by which the intestinal mizrofiora stmulates transit. These studies
focus particularly on the effects of products from bactetial
fermentation, such s Short-Chain Fatty Acids (SCFA), and on
physicachemical moddfications induced by the microfiora. Various
hypatheses, llustrated on the disgram below, have pertained 1o
the effects of the intestind microflors on trapst =0 e

Intestinal transit

mhestinal transit & the process by
which gut intestinal cantents pass
through the digestive system. The
average transit tme from mowth to
anus i & healthy adult takes under
72 hours and rmost of this transit time
is spent in the colon, Transit time
vanes significantly between individuals
in spite of ihentical diet and also
varies within specific individuals.

In addition, it appears that transit

fime is Ionger in wornen than in sl

men and increases with age.! -

Imestinal transit & affected not only

by the quality of the diet and by

environmental parameters (2.8, age, Hypmbesial imaton
Demomiated rmcion

stress, efc.), but also by the intestinal
microflora.

MECHANISMS OF INTESTINAL
MICROFLORA-TRANSIT INTERACTION

Intesnnol
Micraflara
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Since certain strains of probiotics have bean identfied through their benefical effect on the endogenous intestingl micreflor, 1 was
ogical o assess their impact on transit, Bifidobacteria have thus been particulatly and closely studied in man." The:r effects on transit
have been dearty demonstrated through studies performed recently with ACTIVIA® by Dannon® and its specific strain: Bifidobadtentm
animalis DN-173 010423 Dannon's Bifidobacterum ammals ON-173 010 is an exclusive probiotic culture of food ongin, which
is found five and i large quantites in ACTIVIA} and remains stable throughout the product shelf life

Effects of ACTIVIA® and /or Bifidobacterium animalis DN-173 010 on transit time in
healthy adults”

In a paralel, double-blind study inclucing 72 healthy adult volunteers (meen age 3C years), the ingestion of a fermented milk (3x125 g/day)
contalning the strain Bifidobactenum animalis DN-175 010, fot 11 days, sgnificantly reduces total colonic transi time by 21% and sgmoid
transit ime by 390 compared to an identical termented milk (3x125 g/day) in which bacteria were kiled by heat weatrent. The effect was
more pronounced in women (p<0.03), particulady in those with 2 long baseline tansit time compared to men (p<0,05). These beneficial
effects were not found with heat-treated product, suggesting that both prodiotic survival and metabalic activity ane necessary.

Action of ACTIVIA® on colonic transit time in women"

A double-blind, randomized, cross-over study including 36 healthy women (mean age 27 years) compared the efficacy of ACTIVIA®
(3x125 g/day) with 2 fermentad milk preparation contairing no Bifidobecterium animalis DN <173 010 (3x125 g/day) during 2
consumption period of 10 days. Total colonic and sigmoid transit times were significantly shoriened (p<0.05) with ACTIVIA® versus
contrel (51.5 4/- 30.2 hours vs. 60.7 +/- 27.1; sigmaid: 216 +/- 14.9 hours vs. 268 +/ 14.2). In women with & totel transit time of
mode than 40 hours, the sigmoid transit time and total transit tme were sgnificantly sharter followng consumption af ACTIVIA® versus
1he basefine values recorded prior to consumpticn,

Effects of ACTIVIA" on total transit time in elderly subjects™

Two randomized studies investigated the efficacy of different doses of ACTMA® wih  TRANSIT TIME BEFORE AND AFTER CONSUMPTION
Bificobacterium arimahs ON : 173 010 on tansit time by fomsir\g on eldedy subjects,  ©F 3 m';?:mm;:ga‘ Whixs
The first study (total 100 subjects) showed that consumption of 24125 gor 3x125 g

of ACTIVIA® per day for two weeks significantly reduced intestinal transit Sme

(p<0.001). A 10% reduction was found In the groups with a short transit time (less
than 40 hours) and a 40% reduction was found in groups with a long transit time
{greater than 40 hours), The results were greater in those elderly subjects who had
51125 g of ACTIVIA® versus 2x125 ¢ (p<0.05). Imestinal transit time s snortened
in elderly subsjects by consumption of two o thiee cups of ACTIVIA® for two weeks.

4 second, large-scale, controlled study evaluated lower doses and the duration of the
beneficial elfects after discontinuing consumption of the product The study included

DOSE-EFFECT OF ACTIVIA® 200 eldedy, healthy volunteers, iged 50~75

ON TRANSIT TIME years, divided in two groups —100 with

moderate transit time (4050 hours) and
100 with a longer transit time (50-70 hours), who were randomized to recedve either 15125 ¢
or 2¢125 g of ACTMA® per day lor 2 weeks. Consumption of one of two 125 g cups of ACTMIA®
significantly reduced intestinal transit time, both in subjects with moderate and long transit times
(p<0.08). However, two senvings per day were more effecive than one sening per day (p<0.05),
The action of ACTIVIA® persisied for 2t least two weeks after the end of consurnption of one
sanving and for at least four weeks after thee end of ingestion of two senvings of ACTIVIA®

In conclusion, these two studies demanstrate the efficacy of ACTIVIA® in reducing transit tme in
elderly subjects, particulady in those with lang transit times. A dose-dupendent effect wes
observed (from 1 to 3 cups).
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\..IIIIILGIIY PlU\ﬂ:ll LU SUlvVIVE 111 Lie uil inav

ACTIVIA® contains Bifidobacterium animalis DN-173 010, which has been clinically proven to survive the

passage through the gastrointestinal tract.

Various human studies have been performed 1 demonstrate the high sunival of Bifidobocterum enimalis DN-173 010 in the digestive

systern when consumed in 2 fermented dery produc 2 =®

* Bifidobacterium animalis DN-173 010, Incorporated in ACTWIA® sunved successfully (10'=10° clu/g) for at least S0 minutes in the
stamach, while anothe: commercial strain was much less resistant. The shelf e of the product does not affect the sunvival capability
of Bifidobacterdum animalis DN-173 010.

* Bifidoboctenum amnrmalis DN-173 010, incorp | in ACTIVIAY survived passage through the entire gastrointestingl tract and was
recovered live and in large quantities in stocls (10" efu/g). The amount of Bifidobacterum animalis ON-173 010 recovered was
similar to the quantity initially ingested.

ACTIVIA® Benefits
* ACTIVIA® by Dannon® is clinizally proven to natusally help regulate your digestive system in two weeks when consumed dall,
as part of a healthy Westyle and balanced diet

* Daily consumption of ACTIVIA® helps with slow intestingl transit, particularly in womer and eldery subjects. In subjects whose
digestve system functions regularly, no marked change or risk of diarthea was observed,

* The effiect of ACTIVIA® is in part due to Bifidabaderium animals DN-173 010, a unique probiotic aulture, dinically proven 1o sunvive
passage through the gastrointestinal tract

How to recommend ACTIVIA® for your patients

* ACTMA" by Dannan® helps optimize the fundion of the gastrointestinal tract, helping o achieve & more regular |mmﬂ-§ﬁ%p’
intestinal transit, leading, in tum, to better daily well-being and & natural regulation of the digestive systerm. ———

* The scientifically demonstrated benefits allow us to rec d regular daily plion of ACTVA®
by Dennon® for everyone

* ACTIVIA* {5 suitable for the entire family and can be induded as part of 8 balanced det,

ACTIVIA® Product Information

* ACTIVIA® s avalable in 6 tasty flavors: van iz, strawberry, mixed bermy, prune, peach and blueberry.

* ACTIVIA® conta ns no artificial lavors e presenvatives, MN_\L\M
Lakun15%

* ACTIVIA® is 2 probiotic-cultured, lowfat yogurt Strowberry as dated | 2/14/06

* ACTIVIA® s Kosher centified.

* Now avalable—ACTIVIA® Light, 70 calories per 4-0¢ cup.

Visit www.activia.com for stores and availability and to obtain a copy of our Scientific Summary.
For more information on probiotics, visit www.dannonprobioticscenter.com
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
the respondent with violation of the Federal Trade Commission Act;
and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as
alleged in such complaint, or that any of the facts as alleged in such
complaint, other than jurisdictional facts, are true, and waivers and
other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent The Dannon Company, Inc., is a Delaware
corporation with its principal office or place of business
at 100 Hillside Ave., White Plains, NY, 10603.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the respondent
and this proceeding is in the public interest.



92

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 151

Decision and Order

ORDER

DEFINITIONS

For purposes of this Order, the following definitions shall apply:

1.

Unless otherwise specified, “respondent” means The
Dannon Company, Inc., a corporation, its successors and
assigns and their officers, and each of the above’s
agents, representatives, and employees.

“Commerce” means as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

“Adequate and well-controlled human clinical study”
means a human clinical study conducted by persons
qualified by training and experience to conduct such
study. Such study shall be randomized, and, unless it can
be demonstrated that blinding or placebo control cannot
be effectively or ethically implemented given the nature
of the intervention, shall be double-blind and placebo-
controlled.

“Covered product” means: (a) any yogurt, including but
not limited to, Activia yogurt; (b) any dairy drink; and
(c) any food or drink not covered by the foregoing that
contains a probiotic, including, but not limited to,
DanActive.

“Essentially equivalent product” means a product that
contains the identical ingredients, except for inactive
ingredients (e.g., inactive binders, flavors, preservatives,
colors, fillers, excipients), in the same form and dosage,
and with the same route of administration (e.g., orally,
sublingually), as the covered product; provided that the
covered product may contain additional ingredients or
other differences in formulation to affect taste, texture,
or nutritional value (so long as the other differences do
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not change the form of the product or involve the
ingredients from which the functional benefit is derived),
if reliable scientific evidence generally accepted by
experts in the field demonstrates that the amount of
additional ingredients, combination of additional
ingredients, and any other differences in formulation are
unlikely to impede or inhibit the effectiveness of the
ingredients in the essentially equivalent product.

6. “Food” means as defined in Section 15 of the FTC Act,
15 U.S.C. 8§ 55.

7. “Endorsement” means as defined in 16 C.F.R. § 255.0.

8. The term “including” in this Order means “without
limitation.”

9. The terms “and” and “or” in this Order shall be

construed conjunctively or disjunctively as necessary, to
make the applicable phrase or sentence inclusive rather
than exclusive.

IT IS ORDERED that respondent, directly or through any
corporation, partnership, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product, in or affecting commerce, shall not represent, in any
manner, expressly or by implication, including through the use of a
product name, endorsement, depiction, or illustration, that such
product reduces the likelihood of getting a cold or the flu, unless the
representation is specifically permitted in labeling for such product
by regulations promulgated by the Food and Drug Administration
pursuant to the Nutrition Labeling and Education Act of 1990.
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IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of Activia yogurt, in or affecting commerce, shall not
represent, in any manner, expressly or by implication, including
through the use of a product name, endorsement, depiction, or
illustration, that Activia yogurt relieves temporary irregularity or
helps with slow intestinal transit time, unless the representation is
non-misleading and conveys that eating three servings a day is
required to obtain the benefit. Provided, however, that nothing in
this Part 11 shall prohibit respondent from representing that such
benefit can be achieved from eating less than three servings a day if
such claim is non-misleading and respondent possesses and relies
upon competent and reliable scientific evidence that substantiates
that such representation is true. For purposes of this Part II,
competent and reliable scientific evidence shall consist of at least
two adequate and well-controlled human clinical studies of Activia
yogurt, or of an essentially equivalent product, conducted by
different researchers, independently of each other, that conform to
acceptable designs and protocols and whose results, when
considered in light of the entire body of relevant and reliable
scientific evidence, are sufficient to substantiate that the
representation is true. Respondent shall have the burden of proving
that a product satisfies the definition of essentially equivalent
product.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product other than Activia yogurt, in or
affecting commerce, shall not represent, in any manner, expressly or
by implication, including through the use of a product name,
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endorsement, depiction, or illustration, that such product relieves
temporary irregularity or helps with slow intestinal transit time,
unless the representation is non-misleading and, at the time of
making such representation, respondent possesses and relies upon
competent and reliable scientific evidence that substantiates that the
representation is true. For purposes of this Part 111, competent and
reliable scientific evidence shall consist of at least two adequate and
well-controlled human clinical studies of the covered product, or of
an essentially equivalent product, conducted by different
researchers, independently of each other, that conform to acceptable
designs and protocols and whose results, when considered in light
of the entire body of relevant and reliable scientific evidence, are
sufficient to substantiate that the representation is true. Respondent
shall have the burden of proving that a product satisfies the
definition of essentially equivalent product.

V.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product, in or affecting commerce, shall
not make any representation, other than representations covered
under Parts | through 111 of this order, in any manner, expressly or
by implication, including through the use of a product name,
endorsement, depiction, or illustration, about the health benefits,
performance, or efficacy of any covered product, unless the
representation is non-misleading, and, at the time of making such
representation, respondent possesses and relies upon competent and
reliable scientific evidence that is sufficient in quality and quantity
based on standards generally accepted in the relevant scientific
fields, when considered in light of the entire body of relevant and
reliable scientific evidence, to substantiate that the representation is
true. For purposes of this Part IV, competent and reliable scientific
evidence means tests, analyses, research, or studies that have been
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conducted and evaluated in an objective manner by qualified persons
and are generally accepted in the profession to yield accurate and
reliable results.

V.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any covered product, in or affecting commerce, shall
not misrepresent, in any manner, expressly or by implication, the
existence, contents, validity, results, conclusions, or interpretations
of any test, study, or research, including, but not limited to, any
misrepresentation that such product:

A. Is clinically proven to reduce the likelihood of getting a
cold or flu; or
B. Is clinically proven to relieve temporary irregularity or

help with slow intestinal transit time.
VI.

IT IS FURTHER ORDERED that nothing in this order shall
prohibit respondent from making any representation for any product
that is specifically permitted in labeling for such product by
regulations promulgated by the Food and Drug Administration
pursuant to the Nutrition Labeling and Education Act of 1990.

VII.

IT IS FURTHER ORDERED that respondent The Dannon
Company, Inc., and its successors and assigns, shall, for five (5)
years after the last date of dissemination of any representation
covered by this order, maintain and upon reasonable notice make
available to the Federal Trade Commission for inspection and

copying:
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A. All advertisements and promotional materials containing
the representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in its possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.

VIII.

IT IS FURTHER ORDERED that respondent The Dannon
Company, Inc., and its successors and assigns, shall deliver a copy
of this order to all current and future principals, officers, directors,
and other employees having primary responsibilities with respect to
the subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondent and its successors and assigns shall deliver this
order to current personnel within thirty (30) days after the date of
service of this order, and to future personnel within thirty (30) days
after the person assumes such position or responsibilities.

IX.

IT IS FURTHER ORDERED that respondent The Dannon
Company, Inc., and its successors and assigns, shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under this
order, including, but not limited to, dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in any acts or practices subject to
this order; the proposed filing of a bankruptcy petition; or a change
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in the corporate name or address. Provided, however, that, with
respect to any proposed change in the corporation about which
respondent and its successors and assigns learn less than thirty (30)
days prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580.

X.

IT IS FURTHER ORDERED that respondent The Dannon
Company, Inc., and its successors and assigns, shall, within sixty
(60) days after the date of service of this order, file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form in which they have complied with this
order. Within ten (10) days of receipt of written notice from a
representative of the Commission, respondent and its successors and
assigns shall submit additional true and accurate written reports.

XI.

This order will terminate on January 31, 2031, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any viola-
tion of the order, whichever comes later; provided, however, that the
filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;
B. This order’s application to any respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
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Provided, further, that if such complaint is dismissed or a federal
court rules that respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

By the Commission.

ANALYSIS OF PROPOSED CONSENT ORDER TO AID
PUBLIC COMMENT

The Federal Trade Commission (“FTC” or “Commission”) has
accepted, subject to final approval, an agreement containing a
consent order from The Dannon Company, Inc. (“respondent”).
The proposed consent order has been placed on the public record for
thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the public
record. After thirty (30) days, the Commission will again review the
agreement and the comments received, and will decide whether it
should withdraw from the agreement or make final the agreement’s
proposed order.

This matter involves the advertising and promotion of
DanActive, a probiotic dairy drink, and Activia, a probiotic yogurt.
According to the FTC complaint, respondent represented, in various
advertisements, that drinking DanActive reduces the likelihood of
getting a cold or the flu. The complaint alleges that these claims are
unsubstantiated and thus violate the FTC Act. The complaint also
alleges that respondent represented that clinical studies prove that
drinking DanActive reduces the likelihood of getting a cold or the
flu. The complaint alleges that these claims are false and thus
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violate the FTC Act.

With respect to Activia, the complaint alleges that respondent
represented, in various advertisements, that eating one serving of
Activia daily relieves temporary irregularity and helps with slow
intestinal transit time. The complaint alleges that these claims are
unsubstantiated and thus violate the FTC Act. The complaint also
alleges that respondent represented that clinical studies prove that
eating one serving of Activia daily relieves temporary irregularity
and helps with slow intestinal transit time. The complaint alleges
that these claims are false and thus violate the FTC Act.

The proposed consent order contains provisions designed to
prevent respondent from engaging in similar acts or practices in the
future. The order covers representations made in connection with the
manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of any covered product, in or affecting
commerce. The order defines a covered product as: (a) any yogurt,
including but not limited to, Activia yogurt; (b) any dairy drink; and
(c) any food or drink not covered by the foregoing that contains a
probiotic, including, but not limited to, DanActive.

Part | of the consent order is designed to address the complaint
allegations concerning respondent’s allegedly unsubstantiated
representations that drinking DanActive reduces the likelihood of
getting a cold or the flu. Part | prohibits respondent from making
representations that any covered product reduces the likelihood of
getting a cold or the flu unless the representation is specifically
permitted in labeling for such product by regulations promulgated
by the Food and Drug Administration (“FDA”) pursuant to the
Nutrition Labeling and Education Act of 1990 (“NLEA”). Under
this provision, therefore, respondent cannot claim that a covered
product reduces the likelihood of getting a cold or the flu unless the
FDA has issued a regulation authorizing the claim based on a
finding that there is significant scientific agreement among experts
qualified by scientific training and experience to evaluate such
claims, considering the totality of publicly available scientific
evidence. As noted in the Commission’s Enforcement Policy
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Statement on Food Advertising, “[tlhe Commission regards the
‘significant scientific agreement’ standard, as set forth in the NLEA
and FDA’s regulations, to be the principal guide to what experts in
the field of diet-disease relationships would consider reasonable
substantiation for an unqualified health claim.” Enforcement Policy
Statement on Food Advertising (1994), available at
http://www.ftc.gov/bep/policystmt/ad-food.shtm. Thus, although the
Enforcement Policy Statement does not say that the only way a food
advertiser can adequately substantiate a disease risk-reduction claim
is through FDA authorization, the consent order provision requiring
FDA pre-approval before respondent makes a reduced cold or flu
likelihood claim for its covered products in the future will facilitate
compliance with and enforcement of the order and is reasonably
related to the violations alleged.

Respondent may decide to make an advertising claim
characterizing limited scientific evidence supporting the relationship
between a covered product and a reduced likelihood of getting a cold
or the flu. However, if the net impression of that advertising is that
the covered product reduces the likelihood of getting a cold or the
flu, and not merely that there is limited scientific evidence
supporting the claim, the advertisement would be covered under Part
I. The Commission notes that its experience and research show that
it is very difficult to adequately qualify a disease risk-reduction
claim in advertising to indicate that the science supporting the
claimed effect is limited. In other words, reasonable consumers may
interpret an advertisement to mean that the product will reduce the
likelihood of getting a cold or the flu, even if respondent includes
language indicating that the science supporting the effect is limited
in some way. However, if respondent possesses reliable empirical
testing demonstrating that the net impression of an advertisement
making a qualified claim for a covered product does not convey that
it will reduce the likelihood of getting a cold or the flu, then that
claim would be covered under Part IV of the order.

Although Part | requires FDA approval before respondent can
make claims that a covered product reduces the likelihood of getting
a cold or the flu, the Commission does not intend Part | to limit
respondent to using the precise language specified in an
FDA-approved health claim. To the contrary, if the FDA has
approved a claim that a covered product reduces the likelihood of
getting a cold or the flu, respondent may use a variety of words and
images to communicate that claim in its advertising. Conversely,
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regardless of the particular words or images used, if the net
impression of an advertisement is that a covered product reduces the
likelihood of getting a cold or the flu, then for the ad to comply with
the order, the FDA must have authorized a health claim based on
significant scientific agreement that such product provides such a
benefit.

Part Il of the consent order prohibits respondent from making
representations that eating one serving of Activia yogurt daily
relieves temporary irregularity and helps with slow intestinal transit
time unless the representation is non-misleading and it conveys that
eating three servings a day is required to obtain the benefit. Part I
further provides, however, that the order does not prohibit
respondent from representing that the benefit can be achieved from
eating less than three servings a day if such claim is non-misleading
and respondent possesses and relies upon competent and reliable
scientific evidence that substantiates that such representation is true.

For purposes of Part Il, competent and reliable scientific
evidence means at least two adequate and well-controlled human
clinical studies of the product, or of an essentially equivalent
product, conducted by different researchers, independently of each
other, that conform to acceptable designs and protocols and whose
results, when considered in light of the entire body of relevant and
reliable scientific evidence, are sufficient to substantiate that the
representation is true. For purposes of the order, essentially
equivalent product means a product that contains the identical
ingredients, except for inactive ingredients (e.g., inactive binders,
flavors, preservatives, colors, fillers, excipients), in the same form
and dosage, and with the same route of administration (e.g., orally,
sublingually), as the covered product; provided that the covered
product may contain additional ingredients or other differences in
formulation to affect taste, texture, or nutritional value (so long as
the other differences do not change the form of the product or
involve the ingredients from which the functional benefit is derived),
if reliable scientific evidence generally accepted by experts in the
field demonstrates that the amount of additional ingredients,
combination of additional ingredients, and any other differences in
formulation are unlikely to impede or inhibit the effectiveness of the
ingredients in the essentially equivalent product.

Part 111 of the consent order prohibits respondent from making
representations that any covered product other than Activia yogurt
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relieves temporary irregularity and helps with slow intestinal transit
time unless the representation is non-misleading and respondent
possesses and relies upon competent and reliable scientific evidence
that substantiates that such representation is true. For purposes of
Part 111, competent and reliable scientific evidence means at least
two adequate and well-controlled human clinical studies of the
product, or of an essentially equivalent product, conducted by
different researchers, independently of each other, that conform to
acceptable designs and protocols and whose results, when
considered in light of the entire body of relevant and reliable
scientific evidence, are sufficient to substantiate that the
representation is true.

Part IV of the consent order prohibits respondent from making
representations, other than representations covered under Parts |
through 111, about the health benefits, performance, or efficacy of
any covered product, unless the representation is non-misleading,
and, at the time of making such representation, respondent possesses
and relies upon competent and reliable scientific evidence that is
sufficient in quality and quantity based on standards generally
accepted in the relevant scientific fields, when considered in light of
the entire body of relevant and reliable scientific evidence, to
substantiate that the representation is true. For purposes of Part 1V,
competent and reliable scientific evidence means tests, analyses,
research, studies, or other evidence that have been conducted and
evaluated in an objective manner by qualified persons, that are
generally accepted in the profession to yield accurate and reliable
results.

Part V of the consent order prohibits respondent from
misrepresenting the existence, contents, validity, results,
conclusions, or interpretations of any test, study, or research,
including but not limited to but not limited to, any misrepresentation
that a covered product is clinically proven (1) to reduce the
likelihood of getting a cold or flu, or (2) to relieve temporary
irregularity or help with slow intestinal transit time.

Part VI of the consent order provides that nothing in the order
shall prohibit respondent from making any representation for any
product that is specifically permitted in labeling for such product by
regulations promulgated by the FDA pursuant to the NLEA.
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Parts VII, VIII, IX, and X of the consent order require
respondent to keep copies of relevant advertisements and materials
substantiating claims made in the advertisements; to provide copies
of the order to its personnel; to notify the Commission of changes in
corporate structure that might affect compliance obligations under
the order; and to file compliance reports with the Commission. Part
XI provides that the order will terminate after twenty (20) years,
with certain exceptions.

The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify
their terms in any way.
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IN THE MATTER OF
KEYSTONE HOLDINGS, LLC AnD COMPAGNIE DE
SAINT-GOBAIN, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4314; File No. 101 0175
Filed February 7, 2011 — Decision February 7, 2011

This consent order relates to allegations of anticompetitive effects resulting from
Keystone Holdings LLC (“Keystone™) proposed acquisition of certain Advanced
Ceramics Business assets from Compagnie de Saint-Gobain (“Saint-Gobain”) in
violation of Section 7 of the Clayton Act and Section 5 of the Federal Trade
Commission Act. According to the complaint, in the proposed acquisition, as
originally structured, Keystone would have acquired Saint-Gobain’s worldwide
assets and businesses relating to the manufacture and sale of alumina wear tiles,
including Saint-Gobain’s North American alumina wear tile business in Latrobe,
Pennsylvania. To resolve competitive concerns raised by the proposed acquisition,
Keystone and Saint-Gobain re-structured the original transaction to exclude Saint-
Gobain’s alumina wear tile business in Latrobe. Under the order, Keystone is
required for ten years to obtain prior approval from the Commission for the direct
or indirect acquisition of Saint-Gobain’s alumina wear tile business in Latrobe or
certain other assets owned or controlled by Saint-Gobain relating to the alumina
wear tile made in North America. The order requires Saint-Gobain for five years
to provide advance written notice to the Commission prior to leasing or selling the
Latrobe facility or selling substantially all of its interest in the Saint-Gobain
alumina wear tile business. The order also requires Saint-Gobain to provide the
Commission with advance written notice prior to closing the Latrobe facility, or
ceasing production of alumina wear tiles at the facility.

Participants

For the Commission: Melanie Hallas, Victoria Luxardo
Jeffries, Victoria Lippincott, Angelike Andrinopoulos Mina, David
Morris, Eric M. Sprague, and Arthur Strong.

For the Respondents: Robert Schlossberg and Bruce
McCulloch, Freshfields Bruckhaus Deringer LLP; and Patricia
Zeigler and Garret Rasmussen, Orrick, Herrington & Sutcliffe
LLP.
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COMPLAINT

Pursuant to the Clayton Act and the Federal Trade Commission
Act, and its authority thereunder, the Federal Trade Commission
(*Commission”), having reason to believe that Respondent Keystone
Holdings, LLC (“Keystone”), a limited liability company subject to
the jurisdiction of the Commission, has made an offer to acquire the
Advanced Ceramics Business assets of Respondent Compagnie de
Saint-Gobain (“Saint-Gobain”), a corporation subject to the
jurisdiction of the Commission, in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, and it
appearing to the Commission that a proceeding in respect thereof
would be in the public interest, hereby issues its Complaint, stating
its charges as follows:

I. RESPONDENTS

1. Respondent Keystone is a limited liability company
organized, existing, and doing business under, and by virtue of, the
laws of the State of Delaware, with its office and principal place of
business located at 16000 Table Mountain Parkway, Golden,
Colorado.

2. Respondent Saint-Gobain is a corporation organized,
existing, and doing business under, and by virtue of, the laws of
France, with its office and principal place of business located at
Courbevoie, France, Les Miroirs, 18 Avenue d’Alsace, 92096 La
Defense Codex, France.

3. Respondents Keystone and Saint-Gobain are engaged in,
among other things, the research, development, manufacture,
marketing and sale of alumina wear tiles.

1. JURISDICTION

4. Respondents Keystone and Saint-Gobain are, and at all times
relevant herein have been, engaged in commerce, as “commerce” is
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defined in Section 1 of the Clayton Act, as amended, 15 U.S.C. § 12,
and are companies whose businesses are in or affect commerce as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

1. THE PROPOSED ACQUISITION

5. OnJune 28,2010, Keystone and Saint-Gobain announced the
acquisition by Keystone of Saint-Gobain’s Advanced Ceramics
Business, including facilities in Europe, North America, South
America, and Asia, for a purchase price of $245 million. The
business acquired includes igniters, semiconductor components,
precision balls, molten-metal filters, boron nitride, and ceramic
specialties (hereinafter, “Notified Transaction”).

6. As part of the Notified Transaction, Keystone proposes to
acquire Saint-Gobain’s assets and business in Latrobe, Pennsylvania,
relating to the research, development, manufacture, marketing and
sale of pre-engineered alumina wear tile and standard alumina wear
tile in North America. Keystone also proposes to acquire a plant in
Vinhedo, Brazil that furnishes standard alumina wear tiles to
Latrobe that are marketed and sold worldwide by Saint-Gobain’s
Latrobe business.

IV. THE RELEVANT MARKETS

7. For the purposes of this Complaint, the relevant lines of
commerce in which to analyze the effects of the Notified
Transaction are the research, development, manufacture, marketing
and sale of: (a) pre-engineered alumina wear tile; and (b) standard
alumina wear tile; or (c) alternatively, all alumina wear tile.

8. For the purposes of this Complaint, the relevant geographic
area in which to analyze the effects of the Notified Transaction is
North America.
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V. THE STRUCTURE OF THE MARKETS

9. Respondents Keystone and Saint-Gobain are significant
participants in the relevant markets, and the relevant markets are
highly concentrated, as measured by the Herfindahl-Hirschman
Index (“HHI"). The Notified Transaction would further increase
concentration levels, resulting in Keystone becoming the largest
supplier of alumina wear tile in the relevant geographic area.
Keystone and Saint-Gobain are two of only three significant
suppliers of pre-engineered alumina wear tile, and two of only four
significant suppliers of standard alumina wear tile in the relevant
geographic area.

VI. ENTRY CONDITIONS

10. Entry into the relevant markets would not be timely, likely,
or sufficient to prevent or defeat the anticompetitive effects of the
Notified Transaction.

11. Entry into the relevant markets is costly, difficult, and
unlikely because of, among other things, the time and cost required
to construct an alumina wear tile manufacturing facility, develop and
manufacture quality alumina wear tile products, and achieve
customer acceptance. Because the size of the investment necessary
to enter is substantial in relation to the size of the overall markets,
and of the uncertainty that an entrant could secure the distribution
necessary to make the investment profitable, it is unlikely a
company could successfully enter the relevant markets.

VIl. EFFECTS OF THE NOTIFIED TRANSACTION

12. The effects of the Notified Transaction, if consummated,
may be to substantially lessen competition and to tend to create a
monopoly in the relevant markets in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 8§ 45, in the
following ways, among others:
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a. by eliminating actual, direct, and substantial competition
between Respondents Keystone and Saint-Gobain;

b. by increasing the likelihood that Respondent Keystone
would unilaterally exercise market power in the relevant
markets; and

c. by enhancing the likelihood of collusion or coordinated
interaction between or among the remaining firms in the
relevant markets.

VIill. MODIFICATION OF THE NOTIFIED
TRANSACTION

13. On or about December 2, 2010, Keystone and Saint-Gobain
executed an amended purchase and sale agreement that, inter alia,
removed from the Notified Transaction the assets and businesses of
Saint-Gobain in Latrobe, Pennsylvania, relating to the research,
development, manufacture, marketing and sale of standard alumina
wear tile and pre-engineered alumina wear tile in North America.
Pursuant to the amended purchase agreement, Keystone and Saint-
Gobain also have contracted for the sale by Keystone to Saint-
Gobain of standard alumina wear tile manufactured in Vinhedo,
Brazil.

IX. VIOLATIONS CHARGED

14. The allegations contained in paragraphs 1-13 are repeated
and re-alleged as though fully set forth here.

15. The Notified Transaction described in paragraph 5 would
constitute a violation of Section 7 of the Clayton Act, as amended,
15U.S.C. 8§18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45.
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WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this seventh day of February, 2011, issues its
Complaint against said Respondents.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having initiated
an investigation of the proposed acquisition by Respondent
Keystone Holdings, LLC, of the Advanced Ceramics Business of
Respondent Compagnie de Saint-Gobain, and Respondents having
been furnished thereafter with a copy of a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton Act,
as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent Order
(“Consent Agreement”), containing an admission by Respondents
of all the jurisdictional facts set forth in the aforesaid draft of
Complaint, a statement that the signing of said Consent Agreement
is for settlement purposes only and does not constitute an admission
by Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than
jurisdictional facts, are true, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having accepted the executed
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Consent Agreement and placed such Consent Agreement on the
public record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure described in Commission Rule 2.34,16 C.F.R. 8 2.34,
the Commission hereby makes the following jurisdictional findings
and issues the following Decision and Order (“Order”):

1. Respondent Keystone Holdings, LLC, is a limited
liability company organized, existing and doing business
under and by virtue of the laws of the State of Delaware
with its principal executive offices located at 16000
Table Mountain Parkway, Golden, Colorado.

2. Respondent Compagnie de Saint-Gobain is a corporation
organized, existing, and doing business under and by
virtue of the laws of France, with its offices and
principal place of business located at Courbevoie,
France, Les Miroirs, 18 Avenue d’Alsace, 92096 La
Defense Cedex, France.

3. The Federal Trade Commission has jurisdiction over the
subject matter of this proceeding and of Respondents,
and the proceeding is in the public interest.

ORDER
l.

IT IS ORDERED that, as used in the Order, the following
definitions shall apply:

DEFINITIONS OF PERSONS
A. “Commission” means the Federal Trade Commission.
B. “Saint-Gobain” or “Respondent Saint-Gobain” means

Compagnie de Saint-Gobain, its directors, officers,
employees, agents, representatives, predecessors,
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successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates controlled
by Compagnie de Saint-Gobain, and the respective
directors, officers, employees, agents, representatives,
predecessors, successors, and assigns of each.

“Governmental Entity” means any federal, provincial,
state, county, local, or other political subdivision of the
United States or any other country, or any department or
agency thereof.

“Keystone” or “Respondent Keystone” means Keystone
Holdings, LLC, itsdirectors, officers, employees, agents,
representatives, predecessors, successors, and assigns;
and its joint ventures, subsidiaries (including, but not
limited to, CoorsTek, Inc.), divisions, groups and
affiliates controlled by Keystone Holdings, LLC, and the
respective directors, officers, employees, agents,
representatives, predecessors, successors, and assigns of
each.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, joint venture, or other
business or Governmental Entity, and any subsidiaries,
divisions, groups or affiliates thereof.

GENERAL DEFINITIONS

“Acquisition” means the proposed acquisition of the
Advanced Ceramics Business by Keystone from Saint-
Gobain pursuant to the Purchase Agreement (June 25,
2010) by and between CoorsTek, Inc., on the one hand,
and Saint-Gobain Performance Plastics Europe, S.A.,
Saint-Gobain Abrasives, Inc., Saint-Gobain do Brasil
Produtos Industriais e para Construcoes Ltda., and
Société Européenne des Produits Réfractaires, S.A., on
the other hand, as amended by as amended by the
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Supplement and Amendment No. 1 to the Purchase
Agreement (December 2, 2010).

“Advanced Ceramics Business” means the assets and
business of Saint-Gobain that Respondent Keystone
proposes to acquire pursuant to the Purchase Agreement
(June 25, 2010) and the Amended Purchase Agreement.

“Alumina Wear Tiles” or “AW Tiles” means sintered
dense high-grade alumina ceramic tile that is used
primarily, but not necessary solely, to line material-
handling equipment to protect against abrasion and
premature wear caused by the materials that pass through
the equipment. AW Tile is comprised of tiles including,
but not limited to, pre-engineered tile linings, iso-pressed
monolithic shapes, and standard rectangular, pipe,
tongue & groove and hex tiles.

“Amended Purchase Agreement” means the Supplement
and Amendment No. 1 to the Purchase Agreement
(December 2, 2010) between CoorsTek, Inc., and Saint-
Gobain (as defined in the Purchase Agreement).

“Saint-Gobain AW Tile Business” means all of
Respondent Saint-Gobain’s right, title, and interest prior
to the Acquisition in all tangible and intangible property
of any kind relating to the research, development,
marketing and sale anywhere in the world, of AW Tiles
produced or manufactured in North America, including,
but not limited to, the:

1. Latrobe Facility;
2. Saint-Gobain AW Tile Business Books and Records;

3. Saint-Gobain AW Tile Business Intellectual
Property;
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4. Saint-Gobain AW Tile Business Contracts;
5. Saint-Gobain AW Tile Business Inventories; and,
6. Complementary AW Tile Assets;

Provided, however, the Saint-Gobain AW Tile Business
does not include:

1. The CoorsTek AW Tile Business; and,
2. The Advanced Ceramics Business.

“Saint-Gobain AW Tile Business Agreements” mean the
Complementary AW Tile Intellectual Property License,
the Complementary AW Tile Products Supply
Agreement, and the Technical Services Agreement.

“Saint-Gobain AW Tile Business Books and Records”
means all Books and Records relating to the research,
development, marketing and sale anywhere in the world,
of AW Tiles produced or manufactured in North
America.

“Saint-Gobain AW Tile Business Contracts” means all
contracts relating to the research, development,
marketing and sale anywhere in the world, of AW Tiles
produced or manufactured in North America.

“Saint-Gobain AW Tile Business Inventories” means:

1. All supplies and inventory of finished AW Tiles,
and,

2. All supplies and inventory of AW Tiles in
production, raw materials, and supplies held for use
in the research, development, marketing and sale
anywhere in the world, of AW Tiles produced or
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manufactured in North America.

“Complementary AW Tile Products” means the
“Products” as defined and addressed in the
Complementary AW Tile Products Supply Agreement.

“Complementary AW Tile Assets” means:

1. A Complementary AW Tile Intellectual Property
License; and,

2. A copy of all Books and Records relating to the
research, development, marketing and sale anywhere
in the world, of Complementary AW Tile Products;

provided, however, that Complementary AW Tile Assets
do not include Books and Records relating to the
marketing and sale of Complementary AW Tile Products
to any Person who has not purchased any
Complimentary AW Tile Products or AW Tiles from an
employee of or agent for the Saint-Gobain AW Tile
Business since January 1, 2008.

“Complementary AW Tile Intellectual Property License”
means Section 7.17 of the Purchase Agreement as
amended by the Amended Purchase Agreement.

“Complementary AW Tile Products Supply Agreement”
means Exhibit N to the Purchase Agreement as amended
by the Amended Purchase Agreement.

“CoorsTek AW Tile Business” means the assets and
business of Keystone relating to the research,
development, production, manufacture, marketing, sale,
and use of AW Tiles and related products anywhere in
the world prior to the acquisition of Advanced Ceramics
Business.
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“Facility Assets” means:

1. Allreal property interests, including rights, title, and
interests in and to owned or leased property, together
with all easements, rights of way, buildings,
improvements, and appurtenances;

2. All applicable federal, state, and local regulatory
agency registrations, permits, and applications, and
all documents related thereto, necessary for the
operations of, and conduct of business at, such
applicable facility, to the extent held by Respondent
Saint-Gobain and with respect to which the transfer
thereof is permitted by law; and

3. All fixtures, equipment, machinery, tools, vehicles,
personal property, or tangible property of any kind
located at such applicable facility that is owned or
leased by Respondent Saint-Gobain, or that
Respondent Saint-Gobain has the legal right to use,
or to have the custody or control of, that is related to:

a. The research, development, production,
manufacture, marketing, and sale of AW Tiles;
and

b. Compliance by the Saint-Gobain AW Tile
Business with any statute, ordinance, regulation,
rule, or other legal requirement (including, but
not limited to, environmental laws) of any
Governmental Entity.

“Intellectual Property” means Patents, Know-how, and
trade marks.

“Know-how” means know-how, trade secrets,
techniques, data, inventions, practices, methods, and
other confidential or proprietary technical, business,
research, development and other similar information.
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“Latrobe Facility” means all of Respondent Saint-
Gobain’s right, title, and interest in the Facility Assets:

1. Located at the real property in Latrobe,
Pennsylvania, legally described in Exhibit A to this
Decision and Order; and

2. Related to the research, development, marketing and
sale anywhere in the world, of AW Tiles produced or
manufactured in North America.

“Material Confidential Information” means any material
non-public information relating to the Saint-Gobain AW
Tile Business either prior to or after the Acquisition Date
of Divestiture, including, but not limited to, all customer
lists, price lists, marketing methods, patents,
technologies, processes, or other trade secrets, and:

1. Obtained by Respondent Keystone prior to the
Acquisition Date; or,

2. Obtained by Respondent Keystone after the
Acquisition Date, in the course of performing
Respondent Keystone’s obligations under any Saint-
Gobain AW Tile Business Agreement;

Provided, however, that Material Confidential
Information shall not include:

1. Information that is in the public domain when
received by Respondent Keystone;

2. Information that is not in the public domain when
received by Respondent Keystone and thereafter
becomes public through no act or failure to act by
Respondent Keystone;
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3. Information that Respondent Keystone develops or
obtains independently, without violating any
applicable law or this Order; and

4. Information that becomes known to Respondent
Keystone from a third party not in breach of
applicable law or a confidentiality obligation with
respect to the information.

“Patents” means patents and/or all related patent
applications, if any, and wherever located, and includes
all reissues, divisions, continuations, continuations-in-
part, substitutions, reexaminations, restorations, and/or
patent term extensions thereof, all inventions disclosed
therein, and all rights therein provided by international
treaties and conventions.

“Purchase Agreement” means the Purchase Agreement
(June 25, 2010) by and between CoorsTek, Inc., on the
one hand, and Saint-Gobain Performance Plastics
Europe, S.A., Saint-Gobain Abrasives, Inc., Saint-
Gobain do Brasil Produtos Industriais e para
Construcoes Ltda., and Societe Europeenes des Produites
Refractaires, S.E., on the other hand.

“Technical Services Agreement” means Section 7.16 of
the Purchase Agreement as amended by the Amended
Purchase Agreement.

IT ISFURTHER ORDERED that:

A.

Respondent Keystone shall not acquire, directly or
indirectly, without the prior approval of the Commission:

1. Any interest in the Saint-Gobain AW Tile Business;
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2. Anyinterestintangible or intangible assets owned or
controlled by Respondent Saint-Gobain at the time
of the Acquisition relating to the research,
development, marketing and sale anywhere in the
world, of AW Tiles produced or manufactured in
North America;

provided, however Respondent Keystone and
Respondent Saint-Gobain may in the ordinary course of
business engage in the purchase and sale of AW Tiles
from and to one another.

B. Respondent Keystone shall comply with all terms of all
of the Saint-Gobain AW Tile Business Agreements,
which agreements are incorporated into and made a part
of this Order. Any breach by Respondent Keystone of
any term of any of the Saint-Gobain AW Tile Business
Agreements shall constitute a violation of this Order.
Any modification of the Saint-Gobain AW Tile Business
Agreements without the prior approval of the
Commission shall constitute a failure to comply with this
Order.

C. The purpose of the remedy provided by this Order and
by the Saint-Gobain AW Tile Business Agreements is to
preserve Respondent Saint-Gobain as an independent,
viable and effective competitor in the relevant market in
which the Saint-Gobain AW Tile Business was engaged
at the time of the announcement of the Acquisition, and
to remedy the lessening of competition resulting from
the Acquisition as alleged in the Commission’s
Complaint.

I,
ITISFURTHER ORDERED THAT:

A. For a period of five (5) years from the date this Order
becomes final, Respondent Saint-Gobain shall not,
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directly or indirectly, through subsidiaries, partnerships,
or otherwise, without providing advance written
notification to the Commission:

1. Lease or sell the Latrobe Facility, or sell, assign, or
otherwise convey substantially all of its right, title,
and interest in the Saint-Gobain AW Tile Business,
to any Person other than a subsidiary or an affiliate
of Respondent Saint-Gobain; or,

2. Close the Latrobe Facility, or cease operations or
production of AW Tiles at the Latrobe Facility.

Respondent shall provide the Notification to the
Commission at least thirty (30) days prior to
consummating the transaction (the “Waiting Period”).
The Notification required by Paragraph I11.A.1. to the
Commission shall be given on the Notification and
Report Form set forth in the Appendix to Part 803 of
Title 16 of the Code of Federal Regulations, as amended
(hereinafter referred to as “the Notification), and shall
be prepared and transmitted in accordance with the
requirements of that part, except that no filing fee will be
required for any such notification, notification shall be
filed with the Secretary of the Commission, notification
need not be made to the Department of Justice, and
notification is required only of Respondent Saint-Gobain
and not of any other party to the transaction. Early
termination of the Waiting Period in this Paragraph I11.B.
may be requested and, where appropriate, may be
granted by letter from the Bureau of Competition.

Provided, however, that prior notification shall not be
required by this Paragraph I11.B. for a transaction for
which notification is required to be made, and has been
made, pursuant to Section 7A of the Clayton Act, 15
U.S.C. § 18a.

The prior notification required by Paragraph I111.A.2.
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shall be addressed to the Secretary of the Commission,
shall affirmatively state that Respondent Saint-Gobain
has provided the notice pursuant to this Paragraph I11.A.,
and shall include:

1. The name, telephone number, email address, and
street address of an officer of or agent for
Respondent for Commission staff to contact to
discuss the notified action; and,

2. A description in reasonable detail of the
circumstances relevant to the contemplated closure
of, or the cessation of operations or production of
AW Tiles at, the Latrobe Facility.

Provided, however, that prior notification shall not be
required by this Paragraph I11.C. if Respondent Saint-
Gobain in good faith closes the Latrobe Facility, or
ceases operations or production of AW Tiles at the
Latrobe Facility, for any period of six (6) months or less
in furtherance or implementation of plans for
maintenance, construction, capital projects, or expansion
of capacity at the Latrobe Facility; and,

Provided further that Respondent may provide less than
thirty (30) days prior notice, or no prior notice, if
Respondent Saint-Gobain in good faith closes (or
determines to close) the Latrobe Facility, or ceases (or
determines to cease) operations or production of AW
Tiles at the Latrobe Facility, due to a force majeure
event, for reasons related to health and safety, in
compliance with environmental regulations or laws, in
response to a request by a Government Entity, related to
a labor strike, or like causes, but in such circumstance
Respondent Saint-Gobain shall provide the written
notice described in this Paragraph I11.C. as soon as
practicable following its closure of (or determination to
close), or cessation of (or determination to cease)
operations or production at, the Latrobe Facility.
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V.

ITISFURTHER ORDERED THAT:

A

Either before or after the Acquisition Date, Respondent
Keystone shall:

1. Not provide, disclose, or otherwise make available
any Material Confidential Information to any Person
except as required or permitted by this Order; and

2. Not use any Material Confidential Information for
any reason or purpose other than as required or
permitted by this Order.

Respondent Keystone shall devise and implement
measures to protect against the storage, distribution, and
use of Material Confidential Information that is not
permitted by this Order. These measures shall include,
but not be limited to, restrictions placed on access by
Persons to information available or stored on any of
Respondent Keystone’s computers or computer
networks.

Notwithstanding Paragraph IV.A. of this Order,
Respondent Keystone may use Material Confidential
Information:

1. For the purpose of performing Respondent
Keystone’s obligations under this Order and the
Saint-Gobain AW Tile Business Agreements;

2. For uses or applications in Respondent Keystone’s
businesses that do not compete with the Saint-
Gobain AW Tile Business, if such use or application
by Respondent Keystone is not competitively
significant to the Saint-Gobain AW Tile Business,
provided, however, that Respondent Saint-Gobain
must consent to any use of competitively sensitive
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information regarding the Saint-Gobain AW Tile
Business;

3. To ensure compliance with legal and regulatory
requirements;

4. To perform required auditing functions;

5. To provide accounting, information technology, and
credit-underwriting services;

6. To provide legal services associated with actual or
potential litigation and transactions;

7. To monitor and ensure compliance with financial,
tax reporting, governmental environmental, health,
and safety requirements; or,

8. As otherwise provided by this Order.
V.

IT ISFURTHER ORDERED THAT sixty (60) days from the
date this Order becomes final, on the first anniversary of the date
this Order becomes final, and thereafter annually on the anniversary
of the date this Order becomes final until the earlier of the expiration
of the last to expire of the AW Tile Business Agreements or the
termination of this Order, Respondent Keystone shall file verified
written reports with the Commission setting forth in detail the
manner and form in which it has complied and is complying with
this Order. Each report shall describe in reasonable detail the
provision of all products and services under any AW Tile Business
Agreement, and identify and describe any claims or disputes
between Respondent Keystone and Respondent Saint-Gobain about
whether either of them has complied fully with its obligations under
any such agreement.

VI.

IT IS FURTHER ORDERED THAT: that Respondents
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Keystone and Saint-Gobain shall notify the Commission at least
thirty (30) days prior to:

A

Any proposed dissolution of Respondent Keystone or
Respondent Saint Gobain;

Any proposed acquisition, merger or consolidation of
Respondent Keystone or Respondent Saint-Gobain; or,

Any other change in Respondent Keystone or in
Respondent Saint-Gobain, including, but not limited to,
assignment and the creation or dissolution of
subsidiaries, if such change might affect compliance
obligations arising out of the Order.

VII.

IT IS FURTHER ORDERED THAT for purposes of
determining or securing compliance with this Order, and subject to
any legally recognized privilege, and upon written request and upon
five (5) days notice to Respondent Keystone made to its principal
United States offices, registered office of its United States
subsidiary, or its headquarters address, Respondent Keystone shall,
without restraint or interference, permit any duly authorized
representative of the Commission:

A

access, during business office hours of Respondent
Keystone and in the presence of counsel, to all facilities
and access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and all other
records and documents in the possession or under the
control of such Respondent Keystone related to
compliance with this Order, which copying services shall
be provided by such Respondent Keystone at the request
of the authorized representative(s) of the Commission
and at the expense of the Respondent Keystone; and,;



KEYSTONE HOLDINGS, LLC 125

Decision and Order

B. to interview officers, directors, or employees of such
Respondent Keystone, who may have counsel present,
regarding such matters.

VIII.

ITISFURTHER ORDERED that this Order shall terminate on
February 7, 2021.

By the Commission.

ANALYSIS OF PROPOSED AGREEMENT CONTAINING
CONSENT ORDER TO AID PUBLIC COMMENT

Introduction

The Federal Trade Commission (“Commission”) has accepted
for public comment, subject to final approval, an Agreement
Containing Consent Order (“Consent Agreement”) from Keystone
Holdings LLC (“Keystone”) and Compagnie de Saint-Gobain
(“Saint-Gobain”). The purpose of the proposed Consent Agreement
is to remedy the anticompetitive effects resulting from Keystone’s
proposed acquisition of certain Advanced Ceramics Business assets
from Saint-Gobain (“proposed acquisition”). As originally
structured, Keystone would have acquired Saint-Gobain’s
worldwide assets and businesses relating to the manufacture and sale
of alumina wear tiles. To resolve the competitive concerns raised by
the proposed acquisition, Keystone and Saint-Gobain have re-
structured the original transaction to exclude Saint-Gobain’s North
American alumina wear tile business operated out of a facility in
Latrobe, Pennsylvania.

Under the terms of the proposed Consent Agreement, Keystone
is required for ten years to obtain prior approval from the
Commission for the direct or indirect acquisition of Saint-Gobain’s
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alumina wear tile business in Latrobe or certain other assets owned
or controlled by Saint-Gobain relating to the research, development,
marketing, and sale anywhere in the world of alumina wear tile
produced or manufactured in North America. The proposed Consent
Agreement also requires that Saint-Gobain for five years provide
advance written notice to the Commission prior to leasing or selling
the Latrobe, Pennsylvania facility or selling, assigning, or otherwise
conveying substantially all its interest in the Saint-Gobain alumina
wear tile business. In addition, with limited exceptions, Saint-
Gobain is obligated to provide advance written notice to the
Commission prior to closing the Latrobe, Pennsylvania facility or
ceasing operation or production of alumina wear tiles at the facility.

The proposed Consent Agreement has been placed on the public
record for thirty days for receipt of comments by interested persons.
Comments received during this period will become part of the public
record. After thirty days, the Commission will again review the
proposed Consent Agreement and the comments received, and will
decide whether it should withdraw from the proposed Consent
Agreement, modify it, or make it final.

On June 28, 2010, Keystone and Saint-Gobain entered into a
merger agreement under which Keystone proposed to acquire Saint-
Gobain’s Advanced Ceramics Business, including facilities in
Europe, North America, South America, and Asia for a purchase
price of $245 million. As originally structured, the assets acquired
by Keystone would have included the Latrobe facility and other
assets relating to the manufacture and sale of alumina wear tiles. On
December 2, 2010, however, in an effort to resolve competitive
concerns relating to the original transaction, Keystone and Saint-
Gobain amended their agreement to exclude from the sale Saint-
Gobain’s North American alumina wear tile business.

The Commission’s complaint alleges that the initial proposed
acquisition, if consummated, would violate Section 7 of the Clayton
Act, as amended, 15. U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45, by lessening
competition in the manufacture and sale of standard and pre-
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engineered alumina wear tile in North America. Although Saint-
Gobain now proposes to retain its North American alumina wear tile
business, a credible risk exists that the parties could re-negotiate the
sale of Saint-Gobain’s alumina wear tile business in the future, or
that Saint-Gobain could sell the business upon terms that would
reduce competition in the North American alumina wear tile
markets. Therefore, the proposed Consent Agreement requires that
Keystone obtain the Commission’s prior approval in advance of any
acquisition of Saint-Gobain’s alumina wear tile business or related
assets, and requires that Saint-Gobain provide written notice to the
Commission prior to selling or ceasing its alumina wear tile business
or selling or leasing its Latrobe, Pennsylvania facility. This remedy
preserves competition in the North American markets for the
manufacture and sale of alumina wear tile.

Parties

Keystone is the holding company of CoorsTek, Inc.
(“CoorsTek™), which is a leading technical ceramics manufacturer,
supplying ceramics based products for use in defense, medical,
automotive, semiconductor, and power generation applications,
among others. Keystone is headquartered in Golden, Colorado with
facilities in North America, Europe and Asia. Keystone
manufactures and sells alumina wear tile for use in high wear
applications at its facilities in Golden, Colorado.

Saint-Gobain is a highly diversified, multinational company,
headquartered in Courbevoie, France. The Advanced Ceramics
Business includes ceramic components such as hot surface igniters,
electro-ceramic parts for household appliances, ceramic balls for
high-performance bearings, automobile water pump seals, special
components for the semiconductor industry, agricultural spray
nozzles, and other dense alumina components, such as alumina wear
tile. Saint-Gobain manufactures and sells alumina wear tile out of its
Latrobe, Pennsylvania facility. In 2009, Saint-Gobain’s Advanced
Ceramics Business achieved sales of 135 million euros.
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The Products and Structure of the Alumina Wear Tile Markets

The Commission’s complaint alleges that Keystone’s acquisition
of Saint-Gobain’s North American alumina wear tile assets poses
substantial antitrust concerns in both the pre-engineered and
standard alumina wear tile markets, or alternatively, an all alumina
wear tile market in North America. Alumina wear tile is used to line
material-handling equipment to protect against abrasion and
premature wear caused by the materials that pass through the
equipment, extending the life of the equipment for years. Although
other materials could be used as a wear solution these materials are
not viable substitutes for alumina wear tile, as they do not have the
unique price and wear attributes that are required in applications
where alumina wear tile is commonly used.

The Commission’s complaint alleges that the relevant markets
within which to analyze the transaction are standard and pre-
engineered alumina wear tile, or alternatively, all alumina wear tile.
Standard alumina wear tile comes in a variety of predetermined sizes
and shapes whereas pre-engineered alumina wear tile is custom
made-to-order to fit complex shapes that standard tile sizes cannot
accommodate.

The Commission’s complaint alleges that the relevant
geographic market in which to assess the impact of the proposed
acquisition is North America. Successful participation in the market
requires an established North American presence, most notably
North American sales support and facilities from which to inventory
and distribute alumina wear tile. Alumina wear tile companies that
do not have an established presence in North America do not
effectively compete for the business of U.S. alumina wear tile
purchasers.

Keystone and Saint-Gobain are two of three significant suppliers
of pre-engineered alumina wear tile and two of four significant
suppliers of standard alumina wear tile in North America. In an all
alumina wear tile market, Keystone and Saint-Gobain are two of
four significant suppliers in North America. The acquisition would
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increase concentration levels substantially in markets that already
are highly concentrated.

Effects of the Acquisition

The Commission’s complaint charges that the proposed
acquisition would enhance the likelihood of collusion or coordinated
interaction among the remaining firms in the market. Certain market
conditions, including product homogeneity and the availability of
detailed market information about customers and transactions are
conducive to the firms reaching terms of coordination and detecting
deviations from those terms.

The Commission’s complaint also charges that Keystone’s
acquisition of Saint-Gobain’s North American alumina wear tile
assets would eliminate actual, direct, and substantial competition
between CoorsTek and Saint-Gobain. By increasing CoorsTek’s
market share substantially, while at the same time eliminating the
most significant competitor in the market, an acquisition of Saint-
Gobain’s North American alumina tile assets likely would allow
CoorsTek to unilaterally charge higher prices for alumina wear tile.

The Commission’s complaint alleges that significant
impediments to entry, expansion or repositioning in the alumina
wear tile markets make entry unlikely, untimely and likely
unprofitable. The size of the investment and the time needed to enter
the relevant markets relative to the size of the overall market is
substantial. Entry is made more difficult due to reputational hurdles,
and there is uncertainty that an entrant could secure the sales to
make the investment profitable. As a result, new entry, expansion,
or repositioning by other firms sufficient to achieve a significant
market impact is unlikely to ameliorate the harms posed by the
proposed transaction.
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The Proposed Consent Agreement

The proposed Consent Agreement addresses the competitive
risks of a future sale of Saint-Gobain’s North American aluminatile
business to Keystone or others. By imposing certain prior approval
and prior notice conditions on Keystone and Saint-Gobain, the
remedy serves to ensure that the assets of Saint-Gobain’s North
American alumina wear tile business will remain, and continue to
compete, in the North American alumina wear tile markets.

Pursuant to the proposed Consent Agreement, for a period of ten
years Keystone must obtain Commission approval prior to
acquiring, directly or indirectly, Saint-Gobain’s alumina wear tile
assets. These assets primarily include the Latrobe facility, but also
include assets of Saint-Gobain’s alumina wear tile business or any
interest in assets owned or controlled by Saint-Gobain relating to the
research, development, marketing, and sale anywhere in the world
of alumina wear tile produced and manufactured in North America.

Pursuant to the proposed Consent Agreement, for a period of
five years Saint-Gobain must provide advance written notification
to the Commission before selling all or substantially all of its North
American alumina wear tile business to any person other than an
affiliate. Saint-Gobain also must provide prior notice to the
Commission before closing or ceasing operations at the Latrobe
facility, subject to certain exceptions for maintenance, construction
of improvements, and the like, and for involuntary closures due to
force majeure, health and safety emergencies, and other such events.

As part of ensuring the continued viability of Saint-Gobain’s
alumina wear tile business, Keystone, pursuant to the proposed
Consent Agreement, must comply with all terms of alumina wear
tile business agreements between Keystone and Saint-Gobain. One
of these agreements is a supply agreement for certain types of
standard alumina tile produced at the Vinhedo, Brazil facility
(“Vinhedo tile”) that Keystone will acquire from Saint-Gobain. This
supply agreement gives Saint-Gobain access to the alumina wear tile
from the Vinhedo facility for a limited interim period, by which time
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Saint-Gobain will be required to find another source for the Vinhedo
tile or produce it internally.

Opportunity for Public Comment

The proposed Consent Agreement has been placed on the public
record for thirty days for receipt of comments by interested persons.
Comments received during this period will become part of the public
record. After thirty days, the Commission will review the comments
received, and decide whether to withdraw from the proposed
Consent Agreement, modify it, or make it final. By accepting the
proposed Consent Agreement subject to final approval, the
Commission anticipates that the competitive problems alleged in the
complaint will be resolved. The purpose of this analysis is to inform
and invite public comment on the proposed Consent Agreement,
including the proposed remedy, and to aid the Commission in its
determination of whether to make the proposed Consent Agreement
final. This analysis is not intended to constitute an official
interpretation of the proposed Consent Agreement, nor to modify the
terms of the proposed Consent Agreement in any way.
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IN THE MATTER OF
GEMTRONICS, INC. AND WILLIAM H. ISELY

OPINION OF THE COMMISSION AND ORDER AFFIRMING THE
INITIAL DECISION AND DENYING RESPONDENTS’ APPLICATION
FOR AN AWARD OF ATTORNEY FEES AND OTHER EXPENSES

Docket No. 9330
Decision, February 11, 2011

In this Opinion, the Commission affirms the Initial Decision denying the
application filed by respondents Gemtronics, Inc. and William H. Isely
(“respondents™) for an award of attorneys’ fees. The Administrative Law Judge
dismissed the complaint after determining that insufficient evidence existed to
support a finding of liability. The respondents subsequently filed a motion for
award of attorneys’ fees pursuant to the Equal Access to Justice Act (EAJA). The
Administrative Law Judge denied respondents” motion and respondents appealed.
In affirming the Administrative Law Judge’s ruling, the Commission determined
that Complaint Counsel had a “reasonable basis in law and fact” for bringing the
complaint against respondents and an award pursuant to EAJA was, therefore,
unwarranted.

Participants
For the Commission: Barbara Bolton.

For the Respondents: William H. Isely, pro se.

OPINION OF THE COMMISSION
By LEIBOWITZ, Chairman, for a Unanimous Commission:

Upon consideration of the record and the briefs submitted in
connection with this matter,* the Commission denies Respondents’
appeal and affirms the Chief Administrative Law Judge’s Initial
Decision on Respondents’ Application for an Award of Attorney
Fees and Other Expenses.

! In addition to the parties’ briefs, an amicus curiae brief supporting
Respondents was submitted by S.M. Oliva.
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I. BACKGROUND AND PROCEEDINGS BELOW

The Commission issued the Complaint in this matter on
September 16, 2008 against Gemtronics, Inc. and William H. Isely
(“Isely”) (collectively, “Respondents™). The Complaint alleged that
Respondents engaged in deceptive acts or practices, in or affecting
commerce, in violation of Sections 5(a) and 12 of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C. 88 45(a) and 52, by
disseminating, or causing the dissemination of, false advertisements
for a purported herbal cancer cure, RAAX11, through an Internet
website, wwwe.agaricus.net. Complaint {{ 3-5, 11. Respondents
denied these allegations. In particular, Respondents asserted that
they had no authority over or ability to control the content of
www.agaricus.net, and that a Brazilian company, Takesun do Brasil,
and its agents or other individuals not named in this action owned
and exclusively controlled that website and caused the dissemination
of the advertisements challenged in the Complaint. Answer 1 3, 5.

The parties conducted discovery, at the conclusion of which each
side submitted a motion for summary decision under Rule 3.24 of
the Commission Rules of Practice, 16 C.F.R. 8§ 3.24. Chief
Administrative Law Judge (“ALJ”) D. Michael Chappell, who
presided over the pretrial proceedings and the trial, denied each
side’s motion for summary decision because, upon consideration of
the evidence submitted by the parties, he could “not conclude that
there is no genuine dispute of fact as to any material issue or that
either party is entitled to judgment as a matter of law.” FPC Tr. at
6.2

2 References to the record are abbreviated as follows:

ID Initial Decision (Sept. 16, 2009)

IDF Initial Decision Finding of Fact (Sept. 16, 2009)

EAJAID Initial Decision on Respondents’ Application for Attorney Fees
(Apr. 27, 2010)

FPC Tr. Transcript of Final Pre-trial Conference (June 24, 2009)

Tr. Transcript of Testimony before the ALJ (June 24-25, 2009)

JX Joint Exhibit

RAB Respondents’ Initial Appeal Brief
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The final pre-trial conference was held on June 24, 2009, with
trial commencing immediately thereafter. Following trial,
Respondents and Complaint Counsel submitted post-trial briefs,
proposed findings of fact and conclusions of law, and replies to each
other’s post-trial briefs and proposed findings. The ALJ heard
closing arguments on July 30, 2009.

The ALJ issued his Initial Decision on September 16, 2009. The
ALJ determined that there was insufficient evidence to hold
Respondents liable for deceptive advertising of RAAX11. ID at 8.
The ALJ found, among other things, that Complaint Counsel had
failed to prove by a preponderance of the evidence that Respondents
exercised control over the website www.agaricus.net or were
otherwise responsible for disseminating the challenged
advertisements on www.agaricus.net. Id. at 38-51°. Because the ALJ
concluded that the facts as demonstrated at trial did not permit a
finding of liability under the applicable case law, he dismissed the
Complaint. ID at 51-56. Complaint Counsel did not appeal the Initial
Decision, and it became the Decision of the Commission on
November 9, 2009.

On December 2, 2009, Respondents submitted an application for
attorney fees and other expenses under the Equal Access To Justice
Act (“EAJA”) and Commission Rules 3.81 through 3.83, 16 C.F.R.
88 3.81-3.83*. On December 23, 2009, Respondents submitted a
Petition to the Commission for Rulemaking on Maximum Rates for

®  Because the ALJ found that Complaint Counsel failed to prove that

Respondents were responsible for dissemination of the advertisements on
www.agaricus.net, he found it unnecessary to reach the question whether the
challenged advertisements were false or misleading. ID at 8.

4 Respondents submitted a supplement to their application on December
23, 2009, seeking attorney fees for a bill that had not yet issued at the time of their
initial application.
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Attorney Fees as Provided under Rule 3.81(g)°. On April 27, 2010,
the ALJ issued his Initial Decision denying Respondents’
application for attorney fees, finding that Complaint Counsel’s
position in the prior adjudicative proceeding was substantially
justified®. The ALJ did not rule on the Petition for Rulemaking,
which is a matter for the Commission, not the ALJ, to decide.

Respondents filed a timely appeal of the ALJ’s decision denying
their application for attorney fees. The decision of the ALJ is subject
to de novo review by the Commission. See 16 C.F.R. § 3.54.

I1. ANALYSIS
A. Standard for Award of Attorney Fees under EAJA
The Equal Access to Justice Act provides in pertinent part:

An agency that conducts an adversary adjudication
shall award, to a prevailing party . . ., fees and other
expenses incurred by that party in connection with
that proceeding, unless the adjudicative officer of the
agency finds that the position of the agency was
substantially justified or that special circumstances
make an award unjust.

5

Also, on December 23, Respondents notified the ALJ that they had
terminated their counsel’s representation. Since then, Respondents have
proceeded pro se.

®  In addition, on February 26, 2010, Respondents submitted a Motion to
Sanction Complaint Counsel for allegedly improper actions in thisaction. The ALJ
denied the motion, finding that neither the ALJ nor the Commission had the
authority to assess such monetary sanctions. Respondents have not appealed the
denial of their motion for sanctions.
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5 U.S.C. § 504(a)(1)’. Section 504(c)(1) further directs that “each
agency shall by rule establish uniform procedures for the submission
and consideration of applications for an award of fees and other
expenses.” 5 U.S.C. § 504(c)(1). Commission Rules 3.81 through
3.83, 16 C.F.R. 88 3.81-3.83, implement the EAJA.

In addition to the requirement that an applicant for attorney fees
be a prevailing party (which nobody disputes Respondents are), the
criteria for eligibility include that the petitioning party be (1) an
individual with a net worth of not more than $2 million, or (2) the
sole owner of an unincorporated business, or any corporation or
organization, with a net worth of not more than $7 million and not
more than 500 employees. 5 U.S.C. 8 504(b)(1)(B); 16 C.F.R.
8§ 3.81(d)(2). Respondents submitted verified net worth exhibits
demonstrating they satisfy these eligibility criteria. See EAJA ID at
6.

The critical question raised by this appeal is whether the position
taken by Complaint Counsel in the prior adjudicative proceedings
was “substantially justified.” If it was, Respondents are not entitled
to an award of attorney fees under the EAJA, notwithstanding the
fact that they ultimately prevailed. “The EAJA is not” — after all —
“a ‘loser pays’ statute.” Morgan v. Perry, 142 F.3d 670, 685 (3d
Cir. 1998). Nevertheless, “[t]he burden of proof that an award
should not be made to an eligible prevailing applicant is on
complaint counsel.” 16 C.F.R. § 3.81(e)(1)(i).

The Supreme Court has held that the government’s position is
“substantially justified” in the context of a petition for attorney fees
under the EAJA “if a reasonable person could think it correct, that
is, if it has a reasonable basis in law and fact.” Pierce v.

" Thisprovision of the EAJA applies to administrative litigation such as the
instant matter. Another provision of the EAJA applies to civil litigation arising
from government action. See 28 U.S.C. § 2412.
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Underwood, 487 U.S. 552, 566 n.2 (1988);® see 16 C.F.R.
8 3.81(e)(1)(i) (“[Clomplaint counsel . . . may avoid an award by
showing that its position had a reasonable basis in law and fact.”).
Stated another way, substantial justification exists when there is
“such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion,” “if there is a genuine dispute,” or
“if reasonable people could differ as to the appropriateness of the
contested action.” Pierce, 487 U.S. at 565 (internal quotation marks
and brackets omitted). We “cannot assume that the government’s
position was not substantially justified simply because the
government lost on the merits.” Morgan, 142 F.3d at 685; accord
SEC v. Fox, 855 F.2d 247, 252 (5th Cir. 1988); Kali v. Bowen, 854
F.2d 329, 332 (9th Cir. 1988). Determination of this issue requires
that we examine both Complaint Counsel’s prelitigation and
litigation positions. Morgan, 142 F.3d at 685; Fox, 855 F.2d at 252
(“[W]e must examine whether the agency had sufficient information
to support a decision to prosecute, and whether the arguments at trial
and in pleadings were reasonable in law and fact.”).°

B. Support for Complaint Counsel’s Position

Applying this standard, we must decide whether there was a
“reasonable basis in law and fact” for Complaint Counsel’s position
that Respondents were responsible for making the challenged
cancer-cure claims regarding RAAX11 on www.agaricus.net, in
violation of Sections 5 and 12 of the FTC Act. The ALJ answered
this question in the affirmative, because he found that “reasonable
minds” might accept Complaint Counsel’s evidence as adequate to

8 Although Pierce decided the meaning of “substantially justified” in 28
U.S.C. § 2412(d)(1)(A) (the part of the EAJA applicable in civil litigation), the
language is identical to that in 5 U.S.C. 8 504(a)(1) (the part of the EAJA
applicable to attorney fees in administrative litigation). Courts have therefore
relied on Pierce when evaluating the meaning of “substantially justified” in the
context of administrative litigation. See, e.g., Blaylock Elec. v. NLRB, 121 F.3d
1230, 1233 (9th Cir. 1997); First Nat’l Monetary Corp. v. CFTC, 860 F.2d 654,
657 (6th Cir. 1988).

9 See5U.S.C. § 504(b)(1)(E).
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support a conclusion that Respondents participated in the
dissemination of the advertisements on www.agaricus.net. EAJAID
at 10-11. The ALJ noted that he had denied both sides’ motions for
summary judgment in the prior adjudicative proceeding because
there was a “genuine dispute” about the facts, and the existence of
such a “genuine dispute” satisfies the “substantial justification”
standard articulated in Pierce, 487 U.S. at 565. EAJA ID at 11-12.

We agree with the ALJ. Complaint Counsel presented evidence
tying Respondents to the challenged advertisements on
www.agaricus.net. This included evidence that: Isely formed a
corporation in the name of “Gemtronics, Inc.” in 2006, with its
principal place of business at Isely’s home address, and prior to that
time did business under the unregistered trade name “Gemtronics,”
IDF 2, 13-14, 16-17; Isely also did business under the trade name
Takesun USA (identifying it with products manufactured by
Takesun do Brasil), IDF 20-21, 23-27; Isely was listed as the domain
registrant and administrative, technical, and zone contact for
Takesun do Brasil’s website www.agaricus.net, IDF 154-55; Isely’s
name and telephone number were listed throughout
www.agaricus.net, and the website directed U.S. consumers to call
Isely for product information and ordering, IDF 93-94, 96, 100, 104-
05, 108, 111-13, 119-21; two undercover purchases of RAAX11
made by an FTC investigator through www.agaricus.net were
fulfilled by Isely, under the name Gemtronics, and a purchase
confirmation webpage from the second order identified Gemtronics
as the biller, IDF 124, 131, 143-45; and promotional literature that
Isely included in one of the packages referred to cancer studies
showing a “positive response” to “the RAAX11/Agaricus OPC
Protocol,”° contained Isely’s telephone number and e-mail address
(under the name Gemtronics), and directed consumers to go to
www.agaricus.net for more information and U.S. sales, IDF 147-48,
152. Reasonable people could certainly view this evidence as
supporting a conclusion that Respondents sold RAAX11 through

1 The other package sent by Isely also included a brochure entitled
“RAAX11/Agaricus OPC Protocol,” but it was largely illegible because the
package was damaged in transit. EAJA ID at 26 n.4; JX 47.
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www.agaricus.net and participated in the dissemination of cancer-
cure claims regarding RAAX11 on that website."

Although Respondents disputed the FTC’s allegations and
offered evidence that other persons or entities owned and controlled
www.agaricus.net, that evidence did not negate Complaint
Counsel’s evidence indicating Respondents’ apparent participation
in the advertising and sale of RAAX11 on that website. For
example, although a representative of the domain registration
company testified that the owner of the account for
www.agaricus.net was an individual named George Otto (also
known as George Otto Kather) located in Brazil, he further testified
that others could possess the username and password required to
control the website’s content. JX 4 at 14-16. Moreover,
Respondents’ evidence showing that Isely’s name and contact
information had been removed from the website and domain
registration as of April 2008 (after the FTC contacted Isely) did not
establish who owned or controlled the website prior to that time. See
EAJA ID at 10 n.6. Indeed, as the ALJ observed, the fact that
Respondents apparently were able to cause these changes to the
content of and domain registration information for
www.agaricus.net was a reasonable basis for concluding that
Respondents exercised some control over that website. Id. at 11.

Furthermore, while Isely testified at his deposition that he
fulfilled the FTC’s undercover purchases made through
www.agaricus.net only as a favor to George Otto, and that he did not
sell RAAX11 through that website, he seemingly contradicted
himself when he testified, later in the deposition, that if the
purchases of RAAX11 through www.agaricus.net had been paid for
by credit card (rather than using PayPal), he would have received

1 Indeed, when the Commission voted to issue the complaint, it found —

based on this evidence — that there was “reason to believe” that Respondents had
engaged in violations of the FTC Act. See 15 U.S.C. § 45(b) (providing that the
Commission may issue a complaint “[w]henever the Commission shall have
reason to believe that such a person . . . has been or is using any . . . unfair or
deceptive act or practice in or affecting commerce”).
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those payments. JX 12 at 124. Reasonable people could come to
different conclusions from this testimony about the extent of
Respondents’ participation in the challenged conduct. Had
Complaint Counsel’s interpretation of the evidence been borne out
at trial, FTC precedent would have supported holding them liable
under Sections 5 and 12 of the FTC Act, notwithstanding that other
persons not named in the complaint might also have been liable in
connection with the dissemination of the challenged
advertisements.*?

It is precisely because there was a “genuine dispute” about the
facts that the ALJ denied the parties’” motions for summary
judgment. Id. at 11-12; FPC Tr. at 6. Given the commonality
between that inquiry and the standard for substantial justification
under the EAJA, Pierce, 487 U.S. at 565 (substantial justification
exists if there is a “genuine dispute”™), there is a presumption that a
government case strong enough to survive a motion for summary
judgment is substantially justified. See, e.g., United States v.
Thouvenot, Wade & Moerschen, Inc., 596 F.3d 378, 381-82 (7th Cir.
2010); FTCv. Magazine Solutions, LLC, No. 7-692, 2010 U.S. Dist.
LEXIS 108332 at *6 (W.D. Pa. Oct. 12, 2010). That presumption is
not undermined here by the fact that the ALJ ultimately determined
that the evidence adduced at trial did not support the inferences
urged by Complaint Counsel. As the ALJ noted in his decision
dismissing the complaint, this outcome depended largely on his
assessment of Isely’s credibility during his testimony at trial. 1D at
38. See Blaylock Elec., 121 F.3d at 1235-36 (affirming NLRB’s
determination that its counsel was substantially justified in pursuing
the case through trial, where “the power of [respondent’s] rebuttal

2 See, e.g, Inre Porter & Dietsch, Inc., 90 F.T.C. 770, 874-76 (1977), aff’d
and modified, 608 F.2d 294 (7th Cir. 1979) (holding liable both the advertising
agency that created deceptive advertisements and the retailer that distributed
advertisements); Standard Oil Co. v. FTC, 577 F.2d 653, 659-60 (9th Cir. 1978)
(affirming liability of advertising agency that actively participated in preparation
of advertisement that it knew or should have known was deceptive); Mueller v.
United States, 262 F.2d 443, 445-46 (5th Cir. 1958) (affirming liability where
defendant’s false advertisements were disseminated by others); Schafev. FTC, 256
F.2d 661, 664 (6th Cir. 1956) (same).
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case depended in substantial part on the ALJ’s decision . . . whether
to credit [the witness’s] testimony’). Under these circumstances, we
find that Complaint Counsel was substantially justified both in
bringing this action against Respondents and in pursuing the case
through trial.*®

Respondents argue that the Commission acted unreasonably in
bringing this action against them because it lacks jurisdiction over
foreign websites, failed to enlist the assistance of Brazilian
authorities to pursue perpetrators in that country under the authority
of the U.S. SAFE WEB Act,** and generally failed to conduct a
thorough investigation. None of these arguments has merit. The
Commission unquestionably has jurisdiction under the FTC Act to
bring an enforcement action targeting unfair or deceptive acts or
practices that harm U.S. consumers — and here there is no dispute
that the challenged claims regarding RAAX11 on www.agaricus.net
were disseminated, and sales were made, to U.S. consumers®. The
fact that the website may have been hosted in a foreign country does
not deprive the Commission of jurisdiction. Moreover, although the

¥ The record here distinguishes this case from the two cases principally
relied on by Respondent. See RAB at 15-16, 19. Unlike Hess Mechanical Corp.
v. NLRB, 112 F.3d 146 (4th Cir. 1997), in which the agency filed a complaint
based on only “a single, uncorroborated affidavit and in the face of a wall of
adverse evidence,” id. at 150, the FTC’s complaint was supported by evidence
from numerous sources that pointed to Respondents as participants in the
challenged conduct, and this evidence was not negated by Respondents’ evidence
implicating George Otto. And unlike United States v. Hallmark Construction Co.,
200 F.3d 1076 (7th Cir. 2000), in which the court faulted the ALJ for failing to
evaluate the reasonableness of the government’s decision to proceed with litigation
in the face of conflicting evidence, we have considered this question (as did the
ALJ) and find that Complaint Counsel was justified in proceeding with this action,
notwithstanding the existence of certain conflicting evidence.

¥ Undertaking Spam, Spyware, and Fraud Enforcement With Enforcers
beyond Borders Act of 2006, Pub. L. No. 109-455, codified to the FTC Act, 15
U.S.C. 8§ 41 et seq.

» Respondents rely on Section 5(a)(3), 15 U.S.C. § 45(a)(3), in support of
their jurisdictional argument, but that provision does not apply to unfair or
deceptive acts or practices.
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U.S. SAFE WEB Act provides the Commission with enhanced tools
for investigating cross-border fraud, nothing in the Act prescribes
the manner in which investigations are to be conducted or obligates
the Commission to investigate potential foreign defendants in lieu
of domestic defendants or respondents.

Furthermore, we find no inconsistency between the ALJ’s
finding, in the prior adjudicative proceeding, that the investigation
in this matter “could have [been] better,” IDF 104, and our (and the
ALJ’s) conclusion that this action was substantially justified. Where,
as here, ample evidence pointed to Respondents as parties
responsible for the challenged conduct, the Commission was
justified in bringing an action against them, notwithstanding that
there may have been unresolved questions about certain aspects of
the scheme, including other potential defendants. Although
Complaint Counsel ultimately did not succeed in proving its case
against Respondents, Complaint Counsel’s position had a reasonable
basis in both law and fact, making an award of attorney fees and
costs under the EAJA unwarranted.

111. CONCLUSION

Accordingly, for the reasons stated above, we affirm the decision
of the ALJ denying Respondents’ application for attorney fees and
other expenses. Because the application for attorney fees is denied,
there is no need for us to address the merits of Respondents’ petition
for a rulemaking to increase the maximum rates for attorney fees,
and that petition is also denied.

ORDER AFFIRMING THE INITIAL DECISION AND
DENYING RESPONDENT’S APPLICATION FOR AN
AWARD OF ATTORNEY FEES AND OTHER EXPENSES

The Commission has heard this matter upon the appeal of
Respondents from the Initial Decision, and upon briefs in support
thereof and in opposition thereto. For the reasons stated in the
accompanying Opinion of the Commission, the Commission has
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determined to affirm the Initial Decision and deny Respondents’
Application for an Award of Attorney Fees and Other Expenses.
Accordingly,

IT IS ORDERED that the Initial Decision of the Administrative
Law Judge be, and it hereby is, AFFIRMED; and

IT IS FURTHER ORDERED that Respondents’ Application
for an Award of Attorney Fees and Other Expenses be, and it hereby
is, DENIED.

By the Commission.
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IN THE MATTER OF
NONPROFIT MANAGEMENT LLC, b/B/a TESTED
GREEN AnD JEREMY RYAN CLAEYS

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4315; File No. 102 3064
Filed February 23, 2011 — Decision February 23, 2011

This consent order relates to allegations that Nonprofit Management LLC, doing
business as Tested Green, and Jeremy Ryan Claeys (“Tested Green”) in their
advertising, marketing and selling of Tested Green environmental certifications
represented that the products, services, and programs bearing the certification had
been independently and objectively evaluated based on their environmental
attributes, when, in fact, they had not. The complaint alleges that, by furnishing
businesses with the certification and the tools to advertise it, respondents provided
the means and instrumentalities for the commission of deceptive acts and
practices, and thus committed a deceptive act in violation of Section 5 of the
Federal Trade Commission Act. In addition, the complaint alleges that Tested
Green deceived consumers by representing that endorsements by the National
Green Business Association and the National Association of Government
Contractors were independent, when, in fact, Tested Green owns and operates both
organizations. The consent order prohibits Tested Green from misrepresenting the
fact that they have, or a third party has, evaluated a product based on its
environmental benefits; that respondents have the expertise to evaluate the
environmental benefits of a product; the number of certifications they issue; and
that a product is endorsed by an independent organization. The consent order also
bars Tested Green, in connection with the marketing of any product or
certification, from providing others with the means and instrumentalities to make
any false or misleading statement.

Participants
For the Commission: Elsie B. Kappler and James A. Kohm.

For the Respondent: Pro se.
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COMPLAINT

The Federal Trade Commission, having reason to believe that
Nonprofit Management LLC and Jeremy Ryan Claeys (collectively
“Respondents”) have violated provisions of the Federal Trade
Commission Act, 15 U.S.C. § 41 et seq., and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent Nonprofit Management LLC, also doing
business as Tested Green, isa Delaware limited liability corporation
with a principal office at 1250 Connecticut Avenue, NW, Suite 200,
Washington, DC 20036.

2. Respondent Jeremy Ryan Claeys, also doing business as
Tested Green, is an officer and member of Nonprofit Management
LLC. Individually, or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of
Nonprofit Management LLC. His principal office, doing business as
Tested Green, is at 1250 Connecticut Avenue, NW, Suite 200,
Washington, DC 20036.

3. The acts and practices of Respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. From approximately February 2009 through April 2010,
Respondents conducted business as “Tested Green.” In this
capacity, Respondents advertised, marketed, offered for sale, and
sold the Tested Green Certification, depicted below:

b ' TESTED GREEN

5. Respondents advertised and sold the Tested Green
Certification to the public throughout the United States via their
website, www.testedgreen.com (“Tested Green website”), and via
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emails that linked to the Tested Green website that Respondents
repeatedly sent to approximately 30,000 persons.

6. Respondents claimed on their website that Tested Green was
“endorsed by the National Green Business Association and the
National Association of Government Contractors.”

7. The National Green Business Association and National
Association of Government Contractors are names for businesses
owned and operated by Respondent Jeremy Claeys.

8. Respondents touted Tested Green on their website as “the
nation’s leading certification program for businesses that produce
green products or use green processes in the manufacture of goods
and services,” stating that it “served over 45,000 certifications in the
United States.”

9. Respondents repeated this claim in the mass emails they sent
during 2009, boasting that Tested Green was “the nation’s leading
certification for green businesses with over 45,000 certifications in
the United States.” In 2010, Respondents modified their mass
emails to state that Tested Green was “the nation’s leading
certification for green businesses with over 65,000 certifications in
the United States.”

10. Respondents promised on the Tested Green website that the
businesses that purchased Tested Green Certifications would have
access to certain “promotional tools”:

Tested Green provides a simple way to certify your
business as “green” and provides a package of
advertising tools to show you have a verified green
product, service or manufacturing process. Our unigque
certification gives you a branded verification website
that you can customize for your business. Certification
seals are available that automatically link to your custom
site to verify your green status.
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Once you receive certification, several tools are available to
promote your green certification. Tested Green maintains a
certification verification page for every certified business.
This customized page is yours to edit and promote to show
you are a verified green business.

11. Tested Green offered two types of certifications: “Rapid
Certify” and “Pro Certify,” at an annual cost of $189.95 and
$549.95, respectively.

12. According to the Tested Green website, to receive either
certification:

you will answer a series of questions about the green
activities your business participates in. Those answers will
appear on your certification page along with other business
information.

13.In the case of the “Pro” Certification, Respondents
represented that businesses were required to supply documentation
and that “a site visit may be required to verify the green practices are
legitimate and meet universal green standards.”

14. No applicant for a Tested Green Certification was required
to answer a series of questions about the green activities his business
participates in, and no applicant for “Pro” Certification was required
to submit documentation or subjected to a site visit as a condition of
certification. All an applicant needed to do was to provide name and
address information, and pay the indicated amounts via credit card.

15. Every one of the 129 persons that applied for Tested Green
Certification and paid the designated amounts was given a Tested
Green Certification.

16. Immediately upon certification, Respondents provided the
129 businesses with various tools to promote their Tested Green-
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certified status, including access to the Tested Green logo viaHTML
code, and customized “certification verification” profiles for their
businesses.

VIOLATIONS OF THE FTC ACT

COUNT |
MEANS AND INSTRUMENTALITIES

17. Respondents’ Tested Green Certification represented
expressly or by implication that the products, services, programs, or
entities bearing such certification had been independently and
objectively evaluated based on their environmental attributes or
benefits.

18. In truth and in fact, the products, services, programs, and
entities bearing the Tested Green certification had not been
independently and objectively evaluated based on their
environmental attributes or benefits.

19. By furnishing businesses with Tested Green Certifications,
along with access to the HTML code for the Tested Green logo, and
a “certification verification page” that such businesses could edit
and use to promote their Tested Green certified status, Respondents
provided businesses with the means and instrumentalities for the
commission of deceptive acts and practices.

20. Therefore, Tested Green’s practices, as described in
Paragraphs 17-19, above, constitute deceptive acts and practices in
violation of Section 5(a) of the Federal Trade Commission Act, 15
U.S.C. 8 45(a).

COUNT I
DECEPTION IN USE OF ENDORSEMENTS

21. Through the means described in Paragraphs 4-6, above,
Respondents represented, expressly or by implication, that the
National Green Business Association and the National Association
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of Government Contractors are independent from Respondents.

22. In truth and in fact, these organizations are not independent
from Respondents, but are owned and operated by them.

23. Therefore, the representation in Paragraph 21 is false and
misleading.

COUNT HI
DECEPTION IN FAILURE TO DISCLOSE MATERIAL
FACTS IN USE OF ENDORSEMENTS

24. Through the means described in Paragraphs 4-6, above,
Respondents represented, expressly or by implication, that its
alleged endorsers, the National Green Business Association and
National Association of Government Contractors, are independent
from Respondents.

25. Respondents failed to disclose, however, that they own and
operate the National Green Business Association and National
Association of Government Contractors.

26. The facts described in Paragraph 25 would have been
material to consumers in their purchasing decisions.

27. Therefore, Respondents’ failure to disclose these facts, in
light of the representations made, constitutes a deceptive act or
practice, in or affecting commerce, in violation of Section 5(a) of the
FTC Act, 15 U.S.C. § 45(a).

THEREFORE, the Federal Trade Commission, on this twenty-
third day of February, 2011, has issued this complaint against
respondent.

By the Commission.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having initiated
an investigation of certain acts and practices of the Respondents
named in the caption hereof, and the Respondents having been
furnished thereafter with a copy of a draft complaint that the Bureau
of Consumer Protection proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge the Respondents with violation of the Federal Trade
Commission Act, 15 U.S.C. § 45 et seq.; and

The Respondents and counsel for the Commission having
thereafter executed an agreement containing a consent order
(“consent agreement”), an admission by the Respondents of all the
jurisdictional facts set forth in the aforesaid draft complaint, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the Respondents
have violated the said Act, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such consent agreement on
the public record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the
Commission hereby issues its complaint, makes the following
jurisdictional findings, and enters the following order:

1. Respondent Nonprofit Management LLC, also doing
business as Tested Green, is a Delaware limited liability
corporation with a principal office at 1250 Connecticut
Avenue, NW, Suite 200, Washington, DC 20036.

2. Respondent Jeremy Ryan Claeys, also doing business as
Tested Green, is an officer and member of Nonprofit
Management LLC. Individually, or in concert with
others, he formulates, directs, controls, or participates in
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the policies, acts, or practices of Nonprofit Management
LLC. His principal office, doing business as Tested
Green, is at 1250 Connecticut Avenue, NW, Suite 200,
Washington, DC 20036.

The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of the

Respondents, and the proceeding is in the public interest.
ORDER

DEFINITIONS

For purposes of this order, the following definitions shall apply:

1.

Unless otherwise specified, “Respondents” shall mean
Nonprofit Management LLC, also doing business as
Tested Green, its successors and assigns; and Jeremy
Ryan Claeys, individually, also doing business as Tested
Green, and as an officer and member of Nonprofit
Management LLC.

“Certification” shall include any seal, logo, emblem,
shield, or other insignia that expresses or implies
approval or endorsement of any product, package,
service, practice, or program, or any attribute thereof.

“Clearly and prominently” shall mean:

A. Intextual communications (e.g., printed publications
or words displayed on the screen of a computer), the
required disclosures are of a type, size, and location
sufficiently noticeable for an ordinary consumer to
read and comprehend them, in print that contrasts
with the background on which they appear;

B. In communications disseminated orally or through
audible means (e.g., radio or streaming audio), the
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required disclosures are delivered in a volume and
cadence sufficient for an ordinary consumer to hear
and comprehend them;

C. In communications disseminated through video
means (e.g., television or streaming video), the
required disclosures are in writing in a form
consistent with subparagraph (A) of this definition
and shall appear on the screen for a duration
sufficient for an ordinary consumer to read and
comprehend them, and in the same language as the
predominant language that is used in the
communication;

D. Incommunications made through interactive media,
such as the Internet, online services, and software,
the required disclosures are unavoidable and
presented in a form consistent with subparagraph (A)
of this definition, in addition to any audio or video
presentation of them; and

E. In all instances, the required disclosures are
presented in an understandable language and syntax,
and with nothing contrary to, inconsistent with, or in
mitigation of the disclosures wused in any
communication of them.

“Endorsement” means any advertising message
(including verbal statements, demonstrations, or
depictions of the name, signature, likeness or other
identifying personal characteristics of an individual or
the name or seal of an organization) that consumers are
likely to believe reflects the opinions, beliefs, findings,
or experiences of a party other than the sponsoring
advertiser, even if the views expressed by that party are
identical to those of the sponsoring advertiser. The party
whose opinions, beliefs, findings, or experience the
message appears to reflect will be called the endorser
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and may be an individual, group, or institution.

5. “Environmental certification” shall mean any
certification that expresses or implies that a product,
package, service, practice, or program is
environmentally friendly, environmentally superior, or
environmentally preferable to other products, packages,
services, practices, or programs; or expresses or implies
other environmental attributes or benefits.

6. “Material connection” shall mean any relationship that
materially affects the weight or credibility of any
endorsement and that would not be reasonably expected
by consumers.

7. “Tested Green Certification” shall refer to the
certification issued by Respondents that is depicted
below:

} ' TESTED GREEN

.
MAKING MISREPRESENTATIONS

IT IS HEREBY ORDERED that Respondents, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, and their officers, agents, servants,
employees, and all persons or entities in active concert or
participation with them who receive actual notice of this order, by
personal service or otherwise, in connection with the labeling,
advertising, marketing, promotion, offering for sale, sale, or
distribution of any product, package, certification, service, practice,
or program, are permanently restrained and enjoined from making
or assisting others in making, expressly or by implication, orally or
in writing, any misrepresentation, including misrepresenting:
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A. the fact that, or degree to which, Respondents have, or a
third party has, evaluated a product, package, service,
practice, or program based on its environmental benefits
or attributes;

B. that Respondents have, or a third party has, the
appropriate expertise to evaluate the environmental
benefits or attributes of a product, package, service,
practice, or program;

C. the number of certifications issued by Respondents; or

D. that a product, package, certification, service, practice,
or program is endorsed by an independent person or
organization.

1.
MEANS AND INSTRUMENTALITIES

IT IS FURTHER ORDERED that Respondents, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, and their officers, agents, servants,
employees, and all persons or entities in active concert or
participation with them who receive actual notice of this order, by
personal service or otherwise, in connection with the labeling,
advertising, marketing, promotion, offering for sale, sale, or
distribution of any product, package, certification, service, practice,
or program, are permanently restrained and enjoined from providing
to others the means and instrumentalities to make, expressly or by
implication, orally or in writing, any false or misleading statement.

I,
DISCLOSURE OF MATERIAL CONNECTION BETWEEN
ENDORSER AND ENDORSED PERSON OR ENTITY

IT IS FURTHER ORDERED that Respondents, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, and their officers, agents, servants, employees
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and all persons or entities in active concert or participation with
them who receive actual notice of this order, by personal service or
otherwise, in connection with the labeling, advertising, marketing,
promotion, offering for sale, sale, or distribution of any product,
package, certification, service, practice, or program, shall not make
any representation, in any manner, expressly or by implication,
about any user or endorser of such product, package, certification,
service, practice, or program unless they disclose, clearly and
prominently, a material connection, when one exists, between such
user or endorser and the Respondents or any other individual or
entity labeling, advertising, marketing, promoting, offering for sale,
selling, or distributing such product, package, certification, service,
practice, or program.

V.

IT IS FURTHER ORDERED that Respondent Nonprofit
Management LLC, and its successors and assigns, and Respondent
Jeremy Ryan Claeys shall, for five (5) years after the last date of
dissemination of any representation covered by this order, maintain
and upon request make available to the Commission for inspection
and copying:

A. All advertisements, labeling, packaging and promotional
materials containing the representation;

B. All materials that were relied upon in making and
disseminating the representation;

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
Oor consumer protection organizations; and
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D. All acknowledgments of receipt of this order, obtained
pursuant to Part V.

V.

IT IS FURTHER ORDERED that Respondent Nonprofit
Management LLC, and its successors and assigns, and Respondent
Jeremy Ryan Claeys, shall deliver a copy of this order to all current
and future principals, members, officers, directors, and managers;
and all current and future employees, agents, and representatives
having responsibilities with respect to the subject matter of this
order. Respondents shall secure from each such person a signed and
dated statement acknowledging receipt of the order, with any
electronic signatures complying with the requirements of the E-Sign
Act, 15 U.S.C. § 7001, et seq. Respondents shall deliver this order
to current personnel within thirty (30) days after the date of service
of this order, and to future personnel within thirty (30) days after the
person assumes such position or responsibilities.

VI.

IT IS FURTHER ORDERED that Respondent Nonprofit
Management LLC, and its successors and assigns, shall notify the
Commission at least thirty (30) days prior to any change in the
corporation or any business entity that the corporation directly or
indirectly controls, or has an ownership interest in, that may affect
compliance obligations arising under this order, including but not
limited to formation of a new business entity; a dissolution,
assignment, sale, merger, or other action that would result in the
emergence of a successor entity; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition; or
a change in the business or corporate name or address. Provided,
however, that, with respect to any proposed change about which the
Respondent learns less than thirty (30) days prior to the date such
action is to take place, Respondent shall notify the Commission as
soon as is practicable after obtaining such knowledge. Unless
otherwise directed by a representative of the Commission, all notices
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required by this Part shall be sent by overnight courier (not the U.S.
Postal Service) to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580, Re: FTC .
Nonprofit Management LLC and Jeremy Ryan Claeys, FTC Docket
No. C-4315. Provided, however, that, in lieu of overnight courier,
notices may be sent by first-class mail, but only if electronic
versions of such notices are contemporaneously sent to the
Commission at Debrief@ftc.gov.

VII.

IT IS FURTHER ORDERED that Respondent Jeremy Ryan
Claeys, for a period of ten (10) years after the date of issuance of
this order, shall notify the Commission of the discontinuance of his
current business or employment, or of his affiliation with any new
business or employment. The notice shall include Respondent’s new
business address and telephone number and a description of the
nature of the business or employment and his duties and
responsibilities. Unless otherwise directed by a representative of the
Commission, all notices required by this Part shall be sent by
overnight courier (not the U.S. Postal Service) to the Associate
Director, Division of Enforcement, Bureau of Consumer Protection,
Federal Trade Commission, 600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580, Re: FTC v. Nonprofit Management LLC
and Jeremy Ryan Claeys, FTC Docket No. C-4315. Provided,
however, that, in lieu of overnight courier, notices may be sent by
first-class mail, but only if electronic versions of such notices are
contemporaneously sent to the Commission at Debrief@ftc.gov.

VIII.

IT IS FURTHER ORDERED that Respondent Nonprofit
Management LLC, and its successors and assigns, and Respondent
Jeremy Ryan Claeys, within sixty (60) days after the date of service
of this order, shall each file with the Commission a true and accurate
report, in writing, setting forth in detail the manner and form in
which Respondents have complied with this order. Within ten (10)
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days of receipt of written notice from a representative of the
Commission, Respondents shall submit additional true and accurate
written reports.

IX.

This order will terminate twenty (20) years from the date of its
issuance, or twenty (20) years from the most recent date that the
United States or the Commission files a complaint (with or without
an accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the Respondents did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

By the Commission.
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ANALYSIS OF PROPOSED CONSENT ORDER TO AID
PUBLIC COMMENT

The Federal Trade Commission has accepted, subject to final
approval, an Agreement Containing Consent Order from Nonprofit
Management LLC and Jeremy Ryan Claeys, also doing business as
Tested Green (“respondents”).

The proposed consent order has been placed on the public record
for thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the public
record. After thirty (30) days, the Commission will again review the
agreement and the comments received, and will decide whether it
should withdraw from the agreement and take appropriate action or
make final the agreement’s proposed order.

This matter involves the advertising, marketing, and sale of
environmental certifications. From approximately February 2009 to
April 2010, respondents marketed the Tested Green certification
using their website, www.testedgreen.com, as well as mass e-mails
linking to their website. The marketing claimed that Tested Green
was the “nation’s leading certification program with over 45,000
certifications in the United States.” However, respondents never
tested any of the companies to which they issued certifications, and
certified anyone willing to pay a designated fee of either $189.95 for
a “Rapid” certification, or $549.95 for a “Pro” certification.
Immediately upon certifying companies, respondents provided them
with HTML text for the Tested Green logo and a “certification
verification page” that they could, in turn, use to advertise their
Tested Green certified status. Respondents also claimed that Tested
Green was endorsed by the National Green Business Association
(“NGBA”) and the National Association of Government Contractors
(“NAGC™), two organizations which they own and operate.

The Commission alleges that the Tested Green certification
constituted an express or implied representation that the products,
services, programs, or entities bearing the certification had been
independently and objectively evaluated based on their
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environmental attributes or benefits, when, in fact, they had not.
Additionally, by furnishing businesses with the certification and the
tools to advertise it, respondents provided such businesses with the
means and instrumentalities for the commission of deceptive acts
and practices, and accordingly, themselves committed a deceptive
act in violation of Section 5 of the FTC Act.

The Commission also alleges that by stating that the NGBA and
the NAGC endorsed Tested Green, respondents represented
expressly or impliedly that they were independent from these
organizations, when, in fact, they own and operate NGBA and
NAGC. Therefore, respondents’ statement of endorsement by
NGBA and NAGC was false and misleading, in violation of Section
5. Similarly, in light of respondents’ express and implied
representation that these organizations were independent,
respondents’ failure to disclose their relationship to NGBA and
NAGC was deceptive, in violation of Section 5.

Part | of the proposed order prohibits respondents from
misrepresenting: (1) the fact that, or degree to which, they have, or
a third party has, evaluated a product, package, service, practice, or
program based on its environmental benefits or attributes; (2) that
respondents have, or a third party has, the appropriate expertise to
evaluate the environmental benefits or attributes of a product,
package, service, practice, or program; (3) the number of
certifications issued by respondents; and (4) that a product, package,
certification, service, practice, or program is endorsed by an
independent person or organization.

Part Il of the proposed order bars respondents, in connection
with the labeling, advertising, marketing, promotion, offering for
sale, sale, or distribution of any product, package, certification,
service, practice, or program, from providing others with the means
and instrumentalities to make, expressly or impliedly, any false or
misleading statement.

Part 111 of the proposed order bars respondents from making any
representation, expressly or by implication, about any user or
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endorser of a product, package, certification, service, practice, or
program, unless they clearly and prominently disclose a material
connection with such user or endorser, where one exists.

Parts 1V through VIII of the proposed order are reporting and
compliance provisions. Part IV requires respondents to retain
documents relating to their compliance with the order. Part V
requires dissemination of the order to all current and future
principals, officers, directors, managers, employees, agents, and
representatives having responsibilities relating to the subject matter
of the order. Part VI ensures notification to the FTC of changes in
respondent Nonprofit Management’s corporate status. Part VII
mandates that respondent Claeys notify the FTC of any changes in
his business affiliations or employment. Part VIII mandates that
respondents submit a report to the Commission detailing their
compliance with the order. Part IX provides that the order expires
after twenty (20) years, with certain exceptions.

The purpose of this analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.
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IN THE MATTER OF
TWITTER, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4316; File No. 092 3093
Filed March 2, 2011 - Decision March 2, 2011

This consent order relates to allegations that Twitter, Inc. (“Twitter”), a social
networking website that enables users to send brief messages of 140 characters or
less to others, falsely represented to consumers that it honored users’ privacy
choices and that used reasonable and appropriate safeguards to protect nonpublic
user information from unauthorized access, in violation of Section 5 of the FTC
Act. The consent order prohibits Twitter from misrepresenting the security,
privacy, confidentiality, or integrity of any “nonpublic consumer information.”
The order requires Twitter to establish and maintain a comprehensive information
security program that is designed to protect the security, privacy, confidentiality,
and integrity of nonpublic consumer information. The consent order also requires
Twitter to establish, and on a biennial basis thereafter for ten years, an assessment
and report from a qualified, objective, independent third-party professional
certifying that it has in place a security program that provides reasonable assurance
that the security, privacy, confidentiality, and integrity of nonpublic consumer
information is protected.

Participants

For the Commission: Laura D. Berger, Cora Tung Han,
Maneesha Mithal, and Christopher Olsen.

For the Respondent: Alexander MacGillivray, Twitter,
Inc.; Lydia Parnes, Wilson Sonsini Goodrich & Rosati.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Twitter, Inc. (“Twitter” or “respondent”), a corporation, has violated
the Federal Trade Commission Act (“FTC Act”), and it appearing to
the Commission that this proceeding is in the public interest, alleges:
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1. Twitter is a privately-owned, Delaware corporation with its
principal office or place of business at 795 Folsom St., Suite 600,
San Francisco, CA 94103.

2. The acts and practices of respondent as alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the FTC Act.

RESPONDENT’S BUSINESS PRACTICES

3. Since approximately July 2006, Twitter has operated
www.twitter.com, a social networking website that enables users to
send “tweets” — brief updates of 140 characters or less — to their
“followers” (i.e., users who sign up to receive such updates) via
email and phone text. Consumers who use Twitter can follow other
individuals, as well as commercial, media, governmental, or
nonprofit entities. Using Twitter, consumers may receive discount
offers from companies, breaking news from media outlets, and
public safety and emergency updates from federal and municipal
authorities. In many instances, tweets invite users to click on links
to other websites, including websites that consumers may use to
obtain commercial products or services.

4. Twitter collects certain information from each user and
makes it part of the user’s public profile. Such information includes:
a user name and profile image, lists of the other Twitter users whom
the user follows and is followed by, and, at the user’s option, a
website address, location, time zone, and one-line narrative
description or “bio.” In addition, tweets appear in the user profile
for both sender and recipient — and are public — except where users
“protect” their tweets or send “direct messages,” as described in
Paragraph 6, below.

5. Twitter also collects certain information about its users that
it does not make public. Such information includes: an email
address, Internet Protocol (“IP”) addresses, mobile carrier or mobile
telephone number (for users who receive updates by phone), and the
username for any Twitter account that a user has chosen to “block”
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from exchanging tweets with the user. This nonpublic information
(collectively, “nonpublic user information”) cannot be viewed by
other users or any other third parties, but — with the exception of IP
addresses — can be viewed by the user who operates the account.

6. Twitter offers privacy settings through which a user may
choose to designate tweets as nonpublic. For example, Twitter offers
users the ability to send “direct messages” to a specified follower
and states that “only author and recipient can view” such messages.
Twitter also allows users to click a button labeled “Protect my
tweets.” If a user chooses this option, Twitter states that the user’s
tweets can be viewed only by the user’s approved followers. Unless
deleted, direct messages and protected tweets (collectively,
“nonpublic tweets”) are stored in the recipient’s Twitter account.

7. From approximately July 2006 until July 2009, Twitter
granted almost all of its employees the ability to exercise
administrative control of the Twitter system, including the ability to:
reset a user’s account password, view a user’s nonpublic tweets and
other nonpublic user information, and send tweets on behalf of a
user. Such employees have accessed these administrative controls
using administrative credentials, composed of a user name and
administrative password.

8. Fromapproximately July 2006 until January 2009, Twitter’s
employees entered their administrative credentials into the same
webpage where users logged into www.twitter.com (hereinafter,
“public login webpage”).

9. From approximately July 2006 until July 2008, Twitter did
not provide a company email account. Instead, it instructed each
employee to use a personal email account of the employee’s choice
for company business. During this time, company-related emails
from Twitter employees in many instances displayed the employee’s
personal email address in the email header.



TWITTER, INC. 165

Complaint

RESPONDENT’S STATEMENTS

10. Respondent has disseminated or caused to be disseminated
statements to consumers on its website regarding its operation and
control of the Twitter system, including, but not limited to:

a. fromapproximately May 2007 until November 2009, the
following statement in Twitter’s privacy policy
regarding Twitter’s protection of nonpublic user
information:

Twitter is very concerned about safeguarding the
confidentiality of your personally identifiable
information. We employ administrative, physical, and
electronic measures designed to protect your information
from unauthorized access. (See Exhibit 1).

b. since approximately November 17, 2008, the following
statements on its website regarding the privacy of direct
messages that users send via Twitter:

Help Resources/Getting Started/What is a direct
message?
What is a direct message? (DM)

Private Twitter Messages

In addition to public updates . . . you can send followers
private tweets, called direct messages, too . . .

[direct messages] are not public; only author and
recipient can view direct messages. (See Exhibit 2;
emphases in original).

c. since at least November 6, 2008, the following
statements on its website regarding the privacy of
protected tweets that users send via Twitter:
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Public vs protected accounts
Public or protected (private)?

When you sign up for Twitter, you have the option of
keeping your account public (the default account setting)
or protecting the account to keep your updates private .
.. Protected accounts receive a follow request each time
someone wants to follow them, and only approved
followers are

able to see the profile page. If the idea of strangers
reading your Twitter updates makes you feel a little
weird, try protecting your profile at first. You can always
change your mind later. . . .

Protecting your Twitter profile

Not everyone has to see your Twitter updates. Keep your
Twitter updates private and approve your followers by
protecting your profile . . . Protected account owners
control who is able to follow them, and keep their
updates away from the public eye . . . (See Exhibit 3;
emphases in original).

RESPONDENT’S SECURITY PRACTICES

11. Contrary to the statements above, Twitter has engaged in a

number of practices that, taken together, failed to provide reasonable
and appropriate security to: prevent unauthorized access to
nonpublic user information and honor the privacy choices exercised
by its users in designating certain tweets as nonpublic. In particular,
Twitter failed to prevent unauthorized administrative control of the
Twitter system by, among other things, failing to:

a. establish or enforce policies sufficient to make

administrative passwords hard to guess, including
policies that: (1) prohibit the use of common dictionary
words as administrative passwords; and (2) require that
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such passwords be unique - i.e., different from any
password that the employee uses to access third-party
programs, websites, and networks;

b. establish orenforce policies sufficient to prohibit storage
of administrative passwords in plain text in personal
email accounts;

c. suspend or disable administrative passwords after a
reasonable number of unsuccessful login attempts;

d. provide an administrative login webpage that is made
known only to authorized persons and is separate from
the login webpage provided to other users;

e. enforce periodic changes of administrative passwords,
such as by setting these passwords to expire every 90
days;

f. restrict each person’s access to administrative controls
according to the needs of that person’s job; and

g. impose other reasonable restrictions on administrative
access, such as by restricting access to specified IP
addresses.

12. Between January and May 2009, intruders exploited the
failures described above in order to obtain unauthorized
administrative control of the Twitter system. Through this
administrative control, the intruders were able to: (1) gain
unauthorized access to nonpublic tweets and nonpublic user
information, and (2) reset any user’s password and send
unauthorized tweets from any user account. In particular:

a. On approximately January 4, 2009, an intruder used an
automated password guessing tool to derive an
employee’s administrative password, after submitting
thousands of guesses into Twitter’s public login
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webpage. The password was a weak, lowercase, letter-
only, common dictionary word. Using this password, the
intruder could access nonpublic user information and
nonpublic tweets for any Twitter user. In addition, the
intruder could, and did, reset user passwords, some of
which the intruder posted on a website. Thereafter,
certain of these fraudulently-reset user passwords were
obtained and used by other intruders to send
unauthorized tweets from user accounts, including one
tweet, purportedly from Barack Obama, that offered his
more than 150,000 followers a chance to win $500 in
free gasoline, in exchange for filling out a survey.
Unauthorized tweets also were sent from eight (8) other
accounts, including the Fox News account.

On approximately April 27, 2009, an intruder
compromised an employee’s personal email account, and
was able to infer the employee’s Twitter administrative
password, based on two similar passwords, which had
been stored in the account, in plain text, for at least six
(6) months prior to the attack. Using this password, the
intruder could access nonpublic user information and
nonpublic tweets for any Twitter user. In addition, the
intruder could, and did, reset at least one user’s
password.

VIOLATIONS OF THE FTC ACT

COUNT 1

13. As set forth in Paragraph 10, respondent has represented,

expressly or by implication, that it uses reasonable and appropriate
security measures to prevent unauthorized access to nonpublic user
information.

14. Intruth and in fact, as described in Paragraph 11, respondent

did not use reasonable and appropriate security measures to prevent
unauthorized access to nonpublic user information. Therefore, the
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representation set forth in Paragraph 13 was, and is, false or
misleading.

COUNT 2

15. As set forth in Paragraph 10, respondent has represented,
expressly or by implication, that it uses reasonable and appropriate
security measures to honor the privacy choices exercised by users.

16. Intruth and in fact, as described in Paragraph 11, respondent
did not use reasonable and appropriate security measures to honor
the privacy choices exercised by users. Therefore, the representation
set forth in Paragraph 15 was, and is, false or misleading.

17. The acts and practices of respondent as alleged in this
complaint constitute deceptive acts or practices, in or affecting
commerce, in violation of Section 5(a) of the Federal Trade
Commission Act.

THEREFORE, the Federal Trade Commission this second day
of March, 2011, has issued this complaint against respondent.

By the Commission.
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DECISION AND ORDER

The Federal Trade Commission, having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft Complaint that the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued, would charge the respondent with violation of the
Federal Trade Commission Act, 15 U.S.C. § 45 et seq.;

The respondent and counsel for the Commission having
thereafter executed an Agreement Containing Consent Order
(“Consent Agreement”), an admission by the respondent of all the
jurisdictional facts set forth in the aforesaid draft Complaint, a
statement that the signing of said Consent Agreement is for
settlement purposes only and does not constitute an admission by the
respondent that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than
jurisdictional facts, are true, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
Complaint should issue stating its charges in that respect, and having
thereupon accepted the executed Consent Agreement and placed
such Consent Agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments, and
having duly considered the comments received from interested
persons, now in further conformity with the procedure described in
Commission Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby
issues its Complaint, makes the following jurisdictional findings,
and enters the following Order:

1. Respondent Twitter, Inc. (“Twitter”) is a Delaware
corporation with its principal office or place of business
at 795 Folsom Street, Suite 600, San Francisco, CA
94103.
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The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the Respondent,
and the proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall apply:

1.

Unless otherwise specified, “respondent” shall mean
Twitter, its successors and assigns, officers, agents,
representatives, and employees.

“Consumer” shall mean any person, including, but not
limited to, any user of respondent’s services, any
employee of respondent, or any individual seeking to
become an employee, where “employee” shall mean an
agent, servant, salesperson, associate, independent
contractor, or other person directly or indirectly under
the control of respondent.

“Nonpublic consumer information” shall mean
nonpublic, individually-identifiable information from or
about an individual consumer, including, but not limited
to, an individual consumer’s: (a) email address; (b)
Internet Protocol (“IP”) address or other persistent
identifier; (c) mobile telephone number; and (d)
nonpublic communications made using respondent’s
microblogging platform. “Nonpublic consumer
information” shall not include public communications
made using respondent’s microblogging platform.

“Administrative control of Twitter” shall mean the
ability to access, modify, or operate any function of the
Twitter system by using systems, features, or credentials
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that were designed exclusively for use by authorized
employees or agents of Twitter.

5. “Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

I

IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, website, or other device, in
connection with the offering of any product or service, in or
affecting commerce, shall not misrepresent in any manner, expressly
or by implication, the extent to which respondent maintains and
protects the security, privacy, confidentiality, or integrity of any
nonpublic consumer information, including, but not limited to,
misrepresentations related to its security measures to: (a) prevent
unauthorized access to nonpublic consumer information; or (b)
honor the privacy choices exercised by users.

I1.

IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, website, or other
device, in connection with the offering of any product or service, in
or affecting commerce, shall, no later than the date or service of this
order, establish and implement, and thereafter maintain, a
comprehensive information security program that is reasonably
designed to protect the security, privacy, confidentiality, and
integrity of nonpublic consumer information. Such program, the
content and implementation of which must be fully documented in
writing, shall contain administrative, technical, and physical
safeguards appropriate to respondent’s size and complexity, the
nature and scope of respondent’s activities, and the sensitivity of the
nonpublic consumer information, including:

A. the designation of an employee or employees to
coordinate and be accountable for the information
security program.
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the identification of reasonably-foreseeable, material
risks, both internal and external, that could result in the
unauthorized disclosure, misuse, loss, alteration,
destruction, or other compromise of nonpublic consumer
information or in unauthorized administrative control of
the Twitter system, and an assessment of the sufficiency
of any safeguards in place to control these risks. At a
minimum, this risk assessment should include
consideration of risks in each area of relevant operation,
including, but not limited to: (1) employee training and
management; (2) information systems, including
network and software design, information processing,
storage, transmission, and disposal; and (3) prevention,
detection, and response to attacks, intrusions, account
takeovers, or other systems failures.

the design and implementation of reasonable safeguards
to control the risks identified through risk assessment,
and regular testing or monitoring of the effectiveness of
the safeguards’ key controls, systems, and procedures.

the development and use of reasonable steps to select
and retain service providers capable of appropriately
safeguarding nonpublic consumer information such
service providers receive from respondent or obtain on
respondent’s behalf, and the requirement, by contract,
that such service providers implement and maintain
appropriate safeguards; provided, however, that this
subparagraph shall not apply to personal information
about a consumer that respondent provides to a
government agency or lawful information supplier when
the agency or supplier already possesses the information
and uses it only to retrieve, and supply to respondent,
additional personal information about the consumer.

the evaluation and adjustment of respondent’s
information security program in light of the results of the
testing and monitoring required by subparagraph C, any
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material changes to respondent’s operations or business
arrangements, or any other circumstances that
respondent knows or has reason to know may have a
material impact on the effectiveness of its information
security program.

I11.

IT IS FURTHER ORDERED that, in connection with its
compliance with Paragraph II of this order, respondent shall obtain
initial and biennial assessments and reports (“Assessments”) from
a qualified, objective, independent third-party professional, who
uses procedures and standards generally accepted in the profession.
Professionals qualified to prepare such assessments shall be: a
person qualified as a Certified Information System Security
Professional (CISSP) or as a Certified Information Systems Auditor
(CISA); a person holding Global Information Assurance
Certification (GIAC) from the SysAdmin, Audit, Network, Security
(SANS) Institute; or a similarly qualified person or organization
approved by the Associate Director for Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington, D.C.
20580. The reporting period for the Assessments shall cover: (1) the
first one hundred and eighty (180) days after service of the order for
the initial Assessment, and (2) each two (2) year period thereafter
for ten (10) years after service of the order for the biennial
Assessments. Each Assessment shall:

A. set forth the specific administrative, technical, and
physical safeguards that respondent has implemented
and maintained during the reporting period;

B. explain how such safeguards are appropriate to
respondent’s size and complexity, the nature and scope
of respondent’s activities, and the sensitivity of the
nonpublic personal information collected from or about
CONSumers;
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C. explain how the safeguards that have been implemented
meet or exceed the protections required by Paragraph II
of this order; and

D. certify that respondent’s security program is operating
with sufficient effectiveness to provide reasonable
assurance to protect the security, privacy, confidentiality,
and integrity of nonpublic consumer information and
that the program has so operated throughout the
reporting period.

Each Assessment shall be prepared and completed within sixty (60)
days after the end of the reporting period to which the Assessment
applies. Respondent shall provide the initial Assessment to the
Associate Director for Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C. 20580,
within ten (10) days after the Assessment has been prepared. All
subsequent biennial Assessments shall be retained by respondent
until the order is terminated and provided to the Associate Director
of Enforcement within ten (10) days of request.

IVv.

IT IS FURTHER ORDERED that respondent shall maintain
and upon request make available to the Federal Trade Commission
for inspection and copying, a print or electronic copy of:

A. for a period of three (3) years from the date of
preparation or dissemination, whichever is later, all
widely-disseminated statements, including, but not
limited to, statements posted on respondent’s website
that describe the extent to which respondent maintains
and protects the security, privacy, confidentiality, or
integrity of any nonpublic consumer information, with
all materials relied upon in making or disseminating such
statements, except that respondent shall not be required
to provide any such statements that are made using the
Twitter microblogging platform;
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for a period of six (6) months from the date received, all
consumer complaints directed at respondent, or
forwarded to respondent by a third party, that relate to
respondent’s activities as alleged in the draft complaint
and any responses to such complaints;

for a period of two (2) years from the date received,
copies of all subpoenas and other communications with
law enforcement entities or personnel, if such
communications raise issues that relate to respondent’s
compliance with the provisions of this order;

for a period of five (5) years from the date received, any
documents, whether prepared by or on behalf of
respondent, that contradict, qualify, or call into question
respondent’s compliance with this order; and

for a period of three (3) years after the date of
preparation of each Assessment required under Part I11
of this order, all materials relied upon to prepare the
Assessment, whether prepared by or on behalf of the
respondent, including but not limited to all plans,
reports, studies, reviews, audits, audit trails, policies,
training materials, and assessments, for the compliance
period covered by such Assessment.

V.

IT IS FURTHER ORDERED that respondent shall deliver a

copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having responsibilities relating to the
subject matter of this order. Respondent shall deliver this order to
such current personnel within thirty (30) days after service of this
order, and to such future personnel within thirty (30) days after the
person assumes such position or responsibilities.
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VI

IT IS FURTHER ORDERED that respondent shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under this
order, including, but not limited to, a dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in any acts or practices subject to
this order; the proposed filing of a bankruptcy petition; or a change
in either corporate name or address. Provided, however, that, with
respect to any proposed change in the corporation about which
respondent learns less than thirty (30) days prior to the date such
action is to take place, respondent shall notify the Commission as
soon as is practicable after obtaining such knowledge. All notices
required by this Paragraph shall be sent by certified mail to the
Associate Director, Division of Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C. 20580.

VIIL.

IT IS FURTHER ORDERED that respondent shall, within
sixty (60) days after the date of service of this order file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form in which respondent has complied with
this order. Within ten (10) days of receipt of written notice from a
representative of the Commission, respondent shall submit
additional true and accurate written reports.

VIIIL.

This order will terminate on March 2, 2031, or twenty (20) years
from the most recent date that the United States or the Commission
files a complaint (with or without an accompanying consent decree)
in federal court alleging any violation of the order, whichever comes
later; provided, however, that the filing of such a complaint will not
affect the duration of:
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A. any Part in this order that terminates in fewer than
twenty (20) years;

B. this order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on
appeal, then the order as to such respondent will terminate according
to this Part as though the complaint had never been filed, except that
the order will not terminate between the date such complaint is filed
and the later of the deadline for appealing such dismissal or ruling
and the date such dismissal or ruling is upheld on appeal.

By the Commission.

ANALYSIS OF PROPOSED CONSENT ORDER TO AID
PUBLIC COMMENT

The Federal Trade Commission has accepted, subject to final
approval, a consent agreement from Twitter, Inc. (“Twitter”).

The proposed consent order has been placed on the public record
for thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the public
record. After thirty (30) days, the Commission will again review the
agreement and the comments received, and will decide whether it
should withdraw from the agreement and take appropriate action or
make final the agreement’s proposed order.

Since approximately July 2006, Twitter has operated
www.twitter.com, a social networking website that enables
consumers who use Twitter (“users”) to send “tweets” — brief
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updates of 140 characters or less — to their “followers” (i.e., users
who sign up to receive such updates) via email and phone text.
Consumers who use Twitter can follow other individuals, as well as
commercial, media, governmental, or nonprofit entities. Twitter
offers privacy settings through which a user may choose to designate
tweets as nonpublic. In addition, Twitter collects certain information
about its users that it does not make public (“nonpublic user
information”). Such information includes: an email address, Internet
Protocol (“IP”) addresses, mobile telephone number (for users who
receive updates by phone), and the username for any Twitter account
that a user has chosen to “block” from exchanging tweets with the
user. This nonpublic user information cannot be viewed by other
users or any other third parties, but — with the exception of IP
addresses — can be viewed after login by the account owner.

The Commission’s complaint alleges that Twitter violated Section
5(a) of the FTC Act by falsely representing to consumers that it uses
at least reasonable safeguards to protect user information from
unauthorized access. The complaint further alleges that, through its
statements regarding the privacy settings it offers to enable users to
keep their tweets private, Twitter falsely represented that it maintains
at least reasonable safeguards to honor the privacy choices exercised
by users. Despite these representations, Twitter engaged in a number
of practices that, taken together, failed to provide reasonable and
appropriate security to prevent unauthorized access to nonpublic user
information and honor the privacy choices exercised by such users in
designating certain tweets as nonpublic. Specifically, Twitter failed
to prevent unauthorized administrative control of the Twitter system,
which includes the ability to: reset a user’s account password, view
a user’s nonpublic tweets and other nonpublic user information, and
send tweets on behalf of a user. Among other things, Twitter failed
to:

a. establish or enforce policies sufficient to make administrative
passwords hard to guess, including policies that: (1) prohibit
the use of common dictionary words as administrative
passwords; or (2) require that such passwords be unique —
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i.e., different from any password that the employee uses to
access third-party programs, websites, and networks;

b. establish or enforce policies sufficient to prohibit storage of
administrative passwords in plain text in personal email
accounts;

c. suspend or disable administrative passwords after a
reasonable number of unsuccessful login attempts;

d. provide an administrative login webpage that is made known
only to authorized persons and is separate from the login
webpage provided to other users;

e. enforce periodic changes of administrative passwords, such
as by setting these passwords to expire every 90 days;

f. restrict each person’s access to administrative controls
according to the needs of that person’s job; and

g. impose other reasonable restrictions on administrative access,
such as by restricting access to specified IP addresses.

The complaint alleges that between January and May 2009,
intruders exploited these failures on two occasions in order to obtain
unauthorized administrative control of the Twitter system. Through
this administrative control, the intruders were able to: (1) gain
unauthorized access to nonpublic tweets and nonpublic user
information, and (2) reset users’ passwords and send unauthorized
tweets from users’ accounts.

The proposed order applies to “nonpublic consumer information”
from or about an individual consumer. ‘“Nonpublic consumer
information” is defined broadly to mean nonpublic,
individually-identifiable information from or about an individual
consumer, including, but not limited to, an individual consumer’s: (a)
email address; (b) Internet Protocol (“IP”’) address or other persistent
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identifier; (c) mobile telephone number; and (d) nonpublic
communications made using Twitter's microblogging platform. The
proposed order contains provisions designed to prevent Twitter from
engaging in the future in practices similar to those alleged in the
complaint.

Part 1 of the proposed order prohibits Twitter from
misrepresenting the security, privacy, confidentiality, or integrity of
any “nonpublic consumer information.”

Part II of the proposed order requires Twitter to establish and
maintain a comprehensive information security program in writing
that is reasonably designed to protect the security, privacy,
confidentiality, and integrity of nonpublic consumer information. The
security program must contain administrative, technical, and physical
safeguards appropriate to Twitter’s size and complexity, the nature
and scope of its activities, and the sensitivity of the nonpublic
consumer information. Specifically, the order requires Twitter to:

* designate an employee or employees to coordinate and be
accountable for the information security program;

* identify reasonably-foreseeable, material risks, both internal
and external, that could result in the unauthorized disclosure,
misuse, loss, alteration, destruction, or other compromise of
nonpublic consumer information or in unauthorized
administrative control of the Twitter system and assess the
sufficiency of any safeguards in place to control these risks;

* design and implement reasonable safeguards to control the
risks identified through risk assessment and regularly test or
monitor the effectiveness of the safeguards’ key controls,
systems, and procedures;

» develop and use reasonable steps to select and retain service
providers capable of appropriately safeguarding nonpublic
consumer information they receive from respondent, and
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require service providers by contract to implement and
maintain appropriate safeguards; and

+ evaluate and adjust its information security program in light
of the results of the testing and monitoring, any material
changes to its operations or business arrangements, or any
other circumstances that it knows or has reason to know may
have a material impact on the effectiveness of'its information
security program.

Part III of the proposed order requires that Twitter obtain within
180 days, and on a biennial basis thereafter for ten (10) years, an
assessment and report from a qualified, objective, independent third-
party professional, certifying, among other things, that: it has in place
a security program that provides protections that meet or exceed the
protections required by Part IT of the proposed order; and its security
program is operating with sufficient effectiveness to provide
reasonable assurance that the security, privacy, confidentiality, and
integrity of nonpublic consumer information is protected.

Parts IV through VIII of the proposed order are reporting and
compliance provisions. The proposed order requires Twitter to retain
for a period of five (5) years from the date received, documents that
contradict, qualify, or call into question its compliance with this
order. Part IV further requires that Twitter retain all materials relied
upon to prepare the third-party assessments for a period of three (3)
years after the date that each assessment is prepared. In addition, Part
IV requires that Twitter retain all “widely-disseminated statements”
that describe the extent to which it maintains and protects the
security, privacy, confidentiality, or integrity of any nonpublic
consumer information, along with all materials relied upon in making
or disseminating such statements, for a period of three (3) years after
the date of preparation or dissemination, whichever is later. Part IV
also requires Twitter to maintain for six (6) months from the date
received all consumer complaints directed at Twitter or forwarded to
Twitter from a third party that relate to the activities alleged in the
proposed complaint. Finally, Part IV requires that Twitter maintain
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for two (2) years from the date received copies of all subpoenas and
communications with law enforcement, if such communications relate
to Twitter's compliance with the order.

Part V requires dissemination of the order now and in the future
to principals, officers, directors, and managers, and to all current and
future employees, agents, and representatives having responsibilities
relating to the subject matter of the order. Part VI ensures
notification to the FTC of changes in corporate status. Part VII
mandates that Twitter submit an initial compliance report to the FTC
and make available to the FTC subsequent reports. Part VIII is a
provision “sunsetting” the order after twenty (20) years, with certain
exceptions.

The purpose of the analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.



184 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 151

Complaint

IN THE MATTER OF
US SEARCH, INC. anxp US SEARCH, LLC

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4317; File No. 102 3131
Filed March 14, 2011 — Decision March 14, 2011

This consent order addresses allegations that US Search, Inc. and US Search,
LLC (collectively “US Search”) engaged in deceptive acts or practices, in
violation of Section 5 of the FTC Act, by misrepresenting that the purchase or use
of its PrivacyLock service would prevent a consumer’s name and address from
appearing on US Search’s website, in its advertisements, or in its search results.
US Search, who operates an online data broker service, sells publicly available
information about consumers to other consumers through its website,
www.ussearch.com. This publicly available information includes a consumer’s
name, age, address, phone numbers, email addresses, aliases, maiden name,
death records, address history, information about friends, associates, and
relatives, marriage and divorce information, bankruptcies, tax liens, civil
lawsuits, criminal records, and home values. The consent order includes
injunctive relief that enjoins US Search from misrepresenting the effectiveness
of its PrivacylLock service or any other service offered to consumers that will
allow consumers to remove publicly available information from US Search’s
search results, websites, and advertisements. The order also requires US Search
to refund any money consumers paid for the PrivacyLock service. Under the
proposed order, US Search must credit consumers’ credit and debit card accounts
and notify consumers via email that such credits were made.

Participants

For the Commission: Amanda Koulousias and Anthony
Rodriguez.

For the Respondents: Becky Burr, WilmerHale.

COMPLAINT

The Federal Trade Commission, having reason to believe that US
Search, Inc., a corporation, and US Search, LLC, a limited liability
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company, have violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that this
proceeding is in the public interest, alleges:

1. Respondent US Search, Inc. is a Delaware corporation with
its principal office or place of business at 600 Corporate Pointe,
Culver City, California 90230.

2. Respondent US Search, LLC is a Delaware limited liability
company with its principal office or place of business at 600
Corporate Pointe, Culver City, California 90230. US Search, LLC is
a wholly owned subsidiary of US Search, Inc.

3. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Respondents sell online search services to the public through
an online data broker website, www.ussearch.com. For a fee, anyone
can go on the website and search publicly available information on
individuals by entering certain information about them, such as a
name, phone number, or address. Respondents generate search
results that may include information such as a consumer’s name, age,
address, phone numbers, aliases, maiden name, death record, address
history, relatives, neighbors, marriage and divorce,
associates/roommates, property, bankruptcies, tax liens, civil
judgments, lawsuits, state criminal records, small claims and civil
judgments, home value, email address, and publicly available online
profiles. Respondents’ “Reverse Lookup” service can return the
name of an individual associated with a particular phone number or
property address.

5. Since June 2009, respondents have offered a “PrivacyLock”
service to allow consumers to block the appearance of their name and
address in respondents’ search results. Respondents charged $10 for
their “PrivacyLock” service, with certain exceptions. If consumers
checked a box indicating that they were victims of identity theft,
victims of domestic violence, law enforcement officials, or public
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and/or elected officials, and provided supporting documentation,
respondents waived the $10 fee. Respondents stopped charging the
fee on or about May 24, 2010.

6. During the time period that respondents offered and charged
a fee for the “PrivacyLock” service, approximately 6,775 consumers
requested the service, of whom 4,960 consumers paid the $10 fee.

7. The “PrivacyLock” service offered by respondents was
advertised onrespondents’ privacy policy page on their website. The
privacy policy stated: “If you want to remove your information from
our site, please click here to learn how” (the words “click here” were
a hyperlink that redirected consumers to the “PrivacyLock” page).

8. In connection with the sale of the “Privacy Lock” service,
respondents made the following representation on their privacy policy
page, as well as on the “PrivacyLock” page:

a. “US Search obtains most of the information for our
products and services from partners who generally obtain
it from public records. We do not maintain or control the
public records, and we are unable to remove your name
from any public records. We do however offer individuals
the ability to lock their records on US Search in
accordance with laws and US Search policy. Our
PrivacyLock service will prevent your name and address
from appearing on the (1) US Search Website, (2) US
Search Advertisements (advertisements “powered by US
Search”), and (3) US Search Reports. There is a service
charge of $10.00 per request. Please allow up to 2
business days for your records to be locked. We
guarantee that your record will be locked for a period of
1 year.”

9. Additionally, in standard communications with consumers
who inquired about the “PrivacyLock™ service respondents
represented the following:
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a. “What do I get for my money?”

“When you enroll in the US Search PrivacyLock Service,
you are taking a valuable step in securing your personal
information. While many information providers either
don’t offer or don’t honor privacy solutions, US Search
quickly processes each request and provides verifiable
results that can be backed by our 1 year promise.”

b. “Why do I have to pay?”

“In addition to removing your information from the US
Search website, your information will be suppressed from
our affiliate and advertisers websites as well. Once again,
this process is backed by our 1 year promise to remove
any listings that may reappear at your request.”

10. Through the means described in Paragraphs 8 and 9,
respondents represented, directly or indirectly, expressly or by
implication, that the purchase or use of respondents’ “PrivacyLock”
would prevent a consumer’s name from appearing on respondents’
website, in respondents’ advertisements, and in respondents’ search
results.

11.  In truth and in fact, in many instances respondents’
“PrivacyLock” does not prevent the names of consumers from
appearing on respondents’ website, in respondents’ advertisements,
and inrespondents’ search results. The “PrivacyLock” does not block
a consumer’s information from appearing in the results of a “reverse
search” on the consumer’s phone number or address, or in a search
of the consumer’s address in real estate records. Further, the
“PrivacyLock” does not block a consumer’s name from showing up
as an associate of someone else in a search for another person’s
name. When consumers change addresses, new records may be
generated that are not be subject to the “PrivacyLock.” When
consumers have multiple records in existence (e.g., John T. Smith
and John Thomas Smith), the “PrivacyLock” may apply to only one
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record. Therefore, the representation set forth in Paragraph 10 was,
and is, false or misleading.

12. The acts and practices of respondents as alleged in this
complaint constitute deceptive acts or practices in or affecting
commerce in violation of Section 5(a) of the Federal Trade
Commission Act.

THEREFORE, the Federal Trade Commission, this fourteenth
day of March, 2011, has issued this complaint against respondents.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the Respondents named in the caption
hereof, and the Respondents having been furnished thereafter with a
copy of a draft Complaint that the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge the Respondents
with violation of the Federal Trade Commission Act,15 U.S.C. § 45
et seq,

The Respondents, their attorney, and counsel for the Commission
having thereafter executed an Agreement Containing Consent Order
(“Consent Agreement”), an admission by the Respondents of all the
jurisdictional facts set forth in the aforesaid draft Complaint, a
statement that the signing of said Consent Agreement is for
settlement purposes only and does not constitute an admission by
Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than
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jurisdictional facts, are true, and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it has reason to believe Respondents have
violated the said Act, and that a Complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
Consent Agreement and placed such Consent Agreement on the
public record for a period of thirty (30) days, and having duly
considered the comments filed thereafter by interested persons
pursuant to Commission Rule 2.34, 16 C.F.R. § 2.34, now in further
conformity with the procedure described in Commission Rule 2.34,
the Commission hereby issues its Complaint, makes the following
jurisdictional findings and enters the following Order:

l.a.  Respondent US Search, Inc. is a Delaware corporation
with its principal office or place of business at 600
Corporate Pointe, Culver City, California 90230.

I.b. Respondent US Search, LLC is a Delaware limited
liability company with its principal office or place of
business at 600 Corporate Pointe, Culver City, California
90230. US Search, LLC is a wholly owned subsidiary of
US Search Inc.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the Respondents,
and the proceeding is in the public interest.

ORDER
DEFINITIONS

For purposes of this order, the following definitions shall apply:

1. Unless otherwise specified, “respondents” shall mean US
Search, Inc., a corporation, and US Search, LLC, a
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limited liability company, their successors and assigns and
their officers; and each of the above’s agents,
representatives, and employees.

2. “Clearly and prominently” shall mean that the required
disclosures are unavoidable and of a type, size, and
location sufficiently noticeable for an ordinary consumer
to read and comprehend them, in print that contrasts with
the background on which they appear, and presented in
understandable language and syntax.

3. “Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

I

IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, or other device, in connection with
the advertising, promotion, offering for sale, sale, or distribution of
“PrivacyLock” or any other service offered to consumers that will
allow consumers to remove publicly available information from
respondents’ search results, websites, or advertisements, shall not
misrepresent, in any manner, expressly or by implication, the
effectiveness of such service.

II.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, sale, or
distribution of “PrivacyLock” or any other service offered to
consumers that will allow consumers to remove publicly available
information from respondents’ search results, websites, or
advertisements, shall not make any representation, in any manner,
expressly or by implication, about the effectiveness of such service,
unless they disclose, clearly and prominently, any material limitations
regarding such service, including, but not limited to,
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(1) any limitations on the duration of the removal; and (2) any
circumstances under which information about the consumers will not
be removed or will reappear.

I11.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, shall:

A.

Upon issuance of this order, provide a full and complete
refund to any consumer who requested “PrivacyLock”
and was assessed a charge for such service, by crediting
the credit or debit card used to pay for such service, and
providing notice of the refund through an email message
sent to affected consumers;

The email message shall also include contact information
for respondents, including name, address and a toll-free
telephone number, for consumers to use to contact
respondents and receive a full and complete refund if, for
any reason, respondents are unable to credit the
consumer’s credit or debit card; and

For a period of one (1) year after the date of issuance of
this order, provide notice to consumers of the refund
required by Section III.B. of this order. Such notice shall
be clearly and prominently displayed on respondents’
website www.ussearch.com; and

Within one year of the issuance of this order, respondents
shall provide a full and complete accounting to the
Commission of all refunds paid to consumers, including
amounts paid, and the names and addresses (email and
US mail) of consumers who received the refunds.
Respondents shall also include in such an accounting all
amounts that were not refunded to consumers, for
whatever reason. Any amount not refunded to consumers
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shall be deposited with the United States Treasury as
disgorgement. No portion of this payment to the United
States Treasury shall be deemed a payment of any fine,
penalty, or punitive assessment.

IVv.

IT IS FURTHER ORDERED that for a period of five (5) years
after the last date of dissemination of any representation covered by
this order, respondents US Search, Inc. and US Search, LLC, and
their successors and assigns, shall maintain and upon request make
available to the Federal Trade Commission for inspection and

copying:

A. All advertisements and promotional materials containing
the representation;

B. Complaints and refund requests (whether received
directly or indirectly, such as through a third party) and
any responses to those complaints or requests;

C. All records and documents necessary to demonstrate full
compliance with each provision of this order, including
but not limited to, copies of acknowledgments of receipt
of this order required by Section V. and all reports
submitted to the FTC pursuant to Section VII.

V.

IT IS FURTHER ORDERED that, for a period of five (5) years
from the date of issuance of this order, respondents US Search, Inc.
and US Search, LLC, and their successors and assigns, shall deliver
a copy of this order to all current and future principals, officers,
directors, and managers who engage in conduct related to the subject
matter of the order, and any business entity resulting from any change
in structure set forth in Section VI. For current personnel, delivery
shall be within five (5) days of service of this order. For new
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personnel, delivery shall occur prior to them assuming their
responsibilities. For any business entity resulting from any change in
structure set forth in Section VI, delivery shall be at least ten (10)
days prior to the change in structure. Respondents must secure a
signed and dated statement acknowledging receipt ofthe order within
thirty (30) days of delivery from all persons receiving a copy of the
order pursuant to this section.

VI

IT IS FURTHER ORDERED that, respondents US Search,
Inc. and US Search, LLC, and their successors and assigns, shall
notify the Commission at least thirty (30) days prior to any change in
the corporation or business entity that may affect compliance
obligations arising under this order, including but not limited to:
incorporation or other organization; a dissolution, assignment, sale,
merger, or other action; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in any acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change in the
business name or address. Provided, however, that, with respect to
any proposed change in the corporation or business entity about
which a respondent learns less than thirty (30) days prior to the date
such action is to take place, such respondent shall notify the
Commissionas soon as is practicable after obtaining such knowledge.
Unless otherwise directed by a representative of the Commission, all
notices required by this Part shall be sent by overnight courier (not
the U.S. Postal Service) to the Associate Director of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue NW, Washington, DC 20580, with the subject
line FTC v. US Search, Inc. and US Search, LLC. Provided,
however, that, in lieu of overnight courier, notices may be sent by
first-class mail, but only if an electronic version of such notices is
contemporaneously sent to the Commission at Debrief@ftc.gov.
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VIIL

IT IS FURTHER ORDERED that respondents US Search, Inc.
and US Search, LLC, and their successors and assigns, within sixty
(60) days after the date of service of this order, shall each file with
the Commission a true and accurate report, in writing, setting forth
in detail the manner and form of their own compliance with this
order. Within ten (10) days of receipt of written notice from a
representative of the Commission, they shall submit additional true
and accurate written reports.

VIIIL.

This order will terminate on March 14, 2031, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any violation
of the order, whichever comes later; provided, however, that the
filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;
B. This order's application to any respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
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deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

By the Commission.

ANALYSIS OF PROPOSED CONSENT ORDER TO AID
PUBLIC COMMENT

The Federal Trade Commission has accepted, subject to final
approval, a consent agreement with US Search, Inc., and US Search,
LLC (collectively “US Search”).

The proposed consent order has been placed on the public record
for thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the public
record. After thirty (30) days, the Commission will again review the
agreement and comments received, and will decide whether it should
withdraw from the agreement and take appropriate action or make
final the agreement’s proposed order.

US Search operates an online data broker service and sells
publicly available information about consumers to other consumers
through its website, www.ussearch.com. This publicly available
information includes name, age, address, phone numbers, email
addresses, aliases, maiden name, death records, address history,
information about friends, associates, and relatives, marriage and
divorce information, bankruptcies, tax liens, civil lawsuits, criminal
records, and home values. In conjunction with this service, since June
2009, US Search has offered and sold a PrivacyLock service, which
purportedly allows consumers to “lock their records” on the US
Search website and prevent their names from appearing on US
Search’s website, in US Search’s advertisements, and in US Search’s
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search results. Until recently, US Search charged most consumers a
$10 fee to place a PrivacyLock, and almost 5,000 consumers paid to
have their information removed from the US Search site.

The complaint alleges that, in truth and in fact, the PrivacyLock
service did not prevent consumers’ information from appearing on
the US Search website in many instances. The complaint alleges that
US Search has engaged in deceptive acts or practices, in violation of
Section 5 of the FTC Act, by misrepresenting that the purchase or
use of its PrivacyLock service will prevent a consumer’s name and
address from appearing on US Search’s website, US Search’s
advertisements, and in US Search’s search results.

The proposed consent order includes injunctive reliefthat enjoins
US Search from misrepresenting the effectiveness of'its PrivacyLock
service or any other service offered to consumers that will allow
consumers to remove publicly available information from US
Search’s search results, websites, and advertisements. Also included
in the order are redress provisions that require US Search to refund
any money consumers paid for the PrivacyLock service. Under the
proposed order, US Search would be required to credit consumers’
credit and debit card accounts and notify consumers via email that
such credits were made.

Part I of the proposed order prohibits US Search from
misrepresenting, in any manner, the effectiveness of its
“PrivacyLock” service or any other service offered to consumers that
will allow consumers to remove publicly available information from
US Search’s search results, websites, or advertisements.

Part II of the proposed order prohibits US Search from making
any representations concerning the effectiveness its “PrivacyLock”
service or any other similar service offered to consumers that will
allow consumers to remove publicly available information from US
Search’s search results, websites, or advertisements, unless US
Search discloses, clearly and prominently, any material limitations
regarding such service, including but not limited to (1) any limitations



US SEARCH, INC. 197

Analysis to Aid Public Comment

on the duration of the removal; and (2) any circumstances under
which information about the consumers will not be removed or will
reappear.

Part III of the proposed order requires US Search to provide full
refunds to any consumer who requested “PrivacyLock” and was
assessed a charge for such service, by crediting the consumer’s credit
or debit card used to purchase the service. US Search must also
provide notice of the refund through an email message sent to
affected consumers. The message must include an address and a toll-
free number for consumers to use to contact US Search regarding the
refund. US Search must display a notice about its refund program
clearly and prominently on its website for a period of one year. Any
amounts not refunded to consumers must be deposited with the U.S.
Treasury as disgorgement. The proposed order further requires US
Search, within one year of issuance of this order, to provide the
Commission with an accounting of all refunds paid to consumers, as
well as any amounts that were deposited with the U.S. Treasury as
disgorgement.

Parts IV through VIII of the proposed order are reporting and
compliance provisions. Part IV of the proposed order requires US
Search to retain for a period of five (5) years from the last date of
dissemination of any representation covered by the order all
advertisements and promotional materials containing the
representation; complaints and refund requests, and any responses to
such requests; and all records and documents necessary to
demonstrate full compliance with each provision of the proposed
order.

Part V of the proposed order requires dissemination of the order
now and in the future to principals, officers, directors, and managers
having responsibilities relating to the subject matter of the order. Part
VI ensures notification to the FTC of changes in corporate status.
Part VII mandates that US Search submit an initial compliance report
to the FTC and make available to the FTC subsequent reports. Part
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VIII is a provision “sunsetting” the order after twenty (20) years,
with certain exceptions.

The purpose of the analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the proposed order or to modify its terms in any
way.

CONCURRING STATEMENT OF
COMMISSIONER BRILL

The respondent in this matter, US Search, Inc., is an online
commercial information broker that gathers and sells information
about individuals obtained from public records. The Commission’s
action announced today alleges that US Search deceived consumers
when it failed to honor its promise to remove profiles of consumers
who paid $10 to opt out of the company’s databases. The resolution
of this matter requires US Search to provide full refunds to every
consumer who paid to opt out of the databases. I support the
resolution of this case based on its particular facts.

This case raises a number of troubling issues. As noted in our
recent draft report, “Protecting Privacy in an Era of Rapid Change,”
information brokers collect data from a wide variety of online and
offline sources, including traditional public sources such as court
files, property records, and telephone books'. While this sort of

1 Fed. Trade Comm’n, Protecting Consumer Privacy in an Era of
Rapid Change: A Proposed Framework for Businesses and Policymakers
(2010) (preliminary FTC staff report), available at
http://www.ftc.gov/0s/2010/12/101201privacyreport.pdf.
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publicly available information has been gathered, processed, and sold
by private parties since time immemorial, the marketplace for
consumer information has been radically transformed in recent years.
Until recently, it was not particularly cost effective for data brokers
to trudge down to every tax assessor, county clerk, and courthouse
to gather paper data, and then piece it together by hand in order to
come up with a consumer profile. The advent of the Internet and
high-speed data transfers has dramatically increased data brokers’
ability to gather public information from just about any source
imaginable. Data brokers can now use sophisticated computer
algorithms to piece together countless bits of discrete public data —
sometimes combined with nonpublic information — into a composite
consumer profile that many would find unsettling in its
comprehensiveness. Understandably, many consumers want to have
the choice to opt out of such data gathering, processing, and use, at
least for certain purposes, such as marketing.

More importantly, focusing only on the consumer’s opt out
options misses more problematic issues that should be addressed. The
collection, processing, and use of information by data brokers can
have as great an impact on consumers as data gathered through
Internet tracking. Industry and policymakers have demonstrated their
awareness of the issues surrounding Internet tracking, and a
willingness to address them. It is encouraging to see the self-
regulatory proposals concerning online tracking that industry has
developed since the Commission released the staff’s draft privacy
report®. It also is encouraging to see the current legislative efforts to

2 Over the past few months there has been a great deal of discussion by

industry, consumer groups, technologists, and policy makers about how to
address collection and use of data through consumers’ online interactions, both
with first party websites and third party advertisers. Some of the solutions that
are being discussed include browser modifications that will allow consumers to
indicate their choices about data collection and use by websites they visit. See
Press Release, Microsoft, Providing Windows Customers with More Choice and
Control of Their Privacy Online with Internet Explorer 9 (Dec. 7, 2010)
available at http://www.microsoft.com/presspass/features/2010/dec10/12-07
ie9privacyqa.mspx; Google Public Policy Blog, Keep your opt-outs (Jan. 24,
2011) available at http://googlepublicpolicy.blogspot.com/2011/01/keep-your-
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address some of these same online tracking issues’.

Unlike the recent self-regulatory efforts with respect to online
tracking, there has been little effort by industry, since release of the
draft staff report, to address the issues surrounding more traditional
information brokers. I urge industry to work with technologists,
consumer advocates, legislators and other policy makers to address
the important issues relating to the collection, processing, and use of
information by data brokers.

Among the issues that industry should consider are providing
consumers with (1) meaningful notice, as described in the draft staff
report, about information brokers’ practices, and (2) a reasonable
means to access and correct consumers’ information held by
information brokers. In addition, industry should consider whether,
and under what circumstances, consumers should be given a
reasonable mechanism to opt out of these databases.

opt-outs.html; and Mozilla Blog, Mozilla Firefox 4 Beta, now including “Do Not
Track” capabilities (Feb. 8, 2011) available at
http://blog.mozilla.com/blog/2011/02/08/mozilla-firefox-4-beta-now-including-
do-not-track-capabilities/. Others use universal icons that will allow consumers
to describe their choices about online data collection and use. See Press Release,
Interactive Advertising Bureau Press Release, Major Marketing Media Trade
Groups Launch Program to Give Consumers Enhanced Control over Collection
and Use of Web Viewing Data for Online Behavioral Advertising (Oct. 4, 2010),
available at http://www.iab.net/about_the iab/recent press_releases/
press_release archive/press release/pr-100410; Tony Romm and Kim Hart,
Political Intel: FTC Chairman on Self-Regulatory Ad Effort, POLITICO Forums
(Oct. 11, 2010), available at http://dyn.politico.com/members/
forums/thread.cfm?catid=24&subcatid=78&threadid=4611665.

3 See HR. 654, 112" Cong. (2011).
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IN THE MATTER OF
NBTY, INC., NATURESMART LLC, AND REXALL
SUNDOWN, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) AND SEC. 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4318; File No. 102 3080
Filed March 22, 2011 — Decision March 22, 2011

This consent order relates to the advertising and promotion of the Disney/Marvel
line of children’s multivitamin and mineral dietary supplements (“Vitamin
Products™). According to the complaint, NBTY, Inc., NatureSmart LLC, and
Rexall (collectively “Respondents”) misrepresented the amount of Omega-3 fatty
acids contained in the Vitamin Products in their advertisements. The complaint
also alleges that Respondents falsely represented that a daily serving of the
Vitamin Products promoted healthy brain and eye development in children over
two years of age. The consent order requires Respondents to pay $2,100,000 in
consumer redress and prohibits Respondents from misrepresenting any ingredients
or the amount of its ingredients. The order further prohibits Respondents from
making any false or misleading representations in advertising about the health
benefits, performance, or efficacy of any product, or from making representations
regarding any products without competent and reliable scientific evidence.

Participants

For the Commission: Devin Domond, Heather Hippsley, and
Andrew Wone.

For the Respondents: John Fledler, Hyman, Phelps &
McNamara, P.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
NBTY, Inc., NatureSmart LLC, and Rexall Sundown, Inc.
(collectively “respondents”) have violated the provisions of the
Federal Trade Commission Act, and it appearing to the Commission
that this proceeding is in the public interest, alleges:
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1. Respondent NBTY, Inc. (“NBTY”) is a Delaware
corporation with its principal place of business at 2100 Smithtown
Ave., Ronkonkoma, New York 11779.

2. Respondent NatureSmart LLC (“NatureSmart”) is a
Colorado limited liability company with its principal place of
business at 2100 Smithtown Ave., Ronkonkoma, New York 11779.
Respondent NatureSmart is a wholly owned subsidiary of NBTY.

3. Respondent Rexall Sundown, Inc. (“Rexall Sundown”), also
doing business as Sundown, Inc., is a Florida corporation with its
principal place of business at 2100 Smithtown Ave., Ronkonkoma,
New York 11779. Respondent Rexall Sundown is an indirectly
wholly owned subsidiary of NBTY.

4. Respondent NBTY has manufactured and, together with
Respondent NatureSmart, has advertised, marketed, distributed, or
sold, throughout the United States, a children’s multivitamin and
mineral chewable tablet product called Disney Princess Complete
and the following children’s multivitamin and mineral gummy
products: 1) Disney Princess Gummies; 2) Disney Pixar Cars
Gummies; 3) Disney Winnie the Pooh Gummies; 4) Disney Tigger
& Pooh Gummies; 5) Disney Pixar Finding Nemo Gummies; 6)
Disney Pixar Wall-E Gummies; and 7) Disney Pixar Toy Story
Gummies (the gummy vitamin products, collectively referred to as
the “Disney Gummies”). According to the package directions for
these products, they are intended for adults and children two years
of'age and older.

5. Respondent NBTY has manufactured and, together with
Respondent Rexall Sundown, has advertised, marketed, distributed,
or sold, throughout the United States, a children’s multivitamin and
mineral chewable tablet product called Marvel Heroes Complete and
a children’s multivitamin and mineral gummy product called Marvel
Heroes Gummies. According to the package directions for these
products, they are intended for adults and children two years of age
and older.
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6. Respondents have marketed the Disney Gummies and
Marvel Heroes Gummies (collectively, the “Disney and Marvel
Gummies”) at a wide range of major retail stores, including, but not
limited to, CVS Pharmacy, Wal-Mart, Target, Walgreens, Kroger,
Kmart, Meijer, and Rite Aid. They have also marketed these
products through online vendors, such as www.drugstore.com.

7. Respondents have marketed Disney Princess Complete and
Marvel Heroes Complete tablets (collectively, the “Disney and
Marvel Complete Tablets”) through various online vendors, such as
www.drugstore.com.

8. The Disney and Marvel Gummies and the Disney and
Marvel Complete Tablets (collectively, the “NBTY Products”) are
either “foods” or “drugs” as defined in Section 15 of the FTC Act,
15 US.C. § 55.

9. Retail prices for the NBTY Products range from
approximately $4.00 to $8.00 for a sixty-count bottle.

10. The acts and practices of respondents, as alleged herein, have
been in or affecting commerce, as “commerce” is defined in Section
4 of the FTC Act, 15 U.S.C. § 44.

11. Respondents have disseminated, or caused to be
disseminated, advertisements for the NBTY Products, including, but
not limited to, the attached Exhibits A through C. These
advertisements contain the following statements and depictions,
among others:

a. Print Advertisements: Text “with DHA*” in white font
within a red starburst-shaped graphic appears above
images of packages for various products. The asterisk
refers to the following statement, which is situated at the
bottom of these advertisements:

DHA is naturally found in the brain and the eyes.
100 mg promotes healthy brain and eye
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development. One serving provides 100 mcg of
DHA.

(See, e.g., Exhibit A.)

Product Packages and Labels for the Disney and
Marvel Gummies: On the front panel is the text “with
DHA*” in colored font within a graphic that corresponds
to the theme of the children’s vitamin, such as a pink
crystal heart for Disney Princess Gummies, an orange
starfish for Disney Pixar Nemo Gummies, and a white
spider web situated in front of an image of the Marvel
Spider-Man super hero for Marvel Heroes Gummies.
The asterisk refers to the following statement, which is
displayed on the side panel of these packages:

*DHA is naturally found in the brain and the eyes.
100 mg promotes healthy brain and eye
development.** One serving provides 100 mcg of
DHA.

(Exhibit B.)

Product Packages and Labels for the Disney and
Marvel Complete Tablets: On the front panel is the text
“Plus DHA 100 mcg*” in colored font within a graphic
that corresponds to the theme of the children’s vitamin,
specifically, a pink crystal heart for Disney Princess
Complete and a white spider web situated in front of an
image of the Marvel Spider-Man super hero for Marvel
Heroes Complete. The asterisk refers to the following
statement, which is displayed on the side panel of these
packages:

*DHA is naturally found in the brain and the eyes.
100 mg promotes healthy brain and eye
development.** One tablet provides 100 mcg of
DHA.
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(Exhibit C.)

12. A daily serving (1 tablet) of the Disney and Marvel
Complete Tablets for children ages four years and older and a daily
serving (2 gummies) of the Disney and Marvel Gummies contain 0.1
mg (100 mcg) of DHA (docosahexaenoic acid, a polyunsaturated
Omega-3 fatty acid), which equals one thousandth of the 100 mg
amount referred to in product advertising and packaging as
promoting health benefits. The Disney and Marvel Complete Tablets
contain 0.05 mg (50 mcg) of DHA per daily serving (% tablet) for
children two to four years of age, which equals five ten-thousandths
of the 100 mg amount referred to in product advertising and
packaging as promoting health benefits.

13. Through the means described in Paragraphs 11 and 12,
respondents NBTY and NatureSmart have represented, expressly or
by implication, that the Disney Gummies and Disney Princess
Complete contain a significant amount of DHA. For example, they
have represented, expressly or by implication, that these products
contain an amount of DHA that is comparable to 100 mg of DHA.

14. Through the means described in Paragraphs 11 and 12,
respondents NBTY and Rexall Sundown have represented, expressly
or by implication, that Marvel Heroes Gummies and Marvel Heroes
Complete contain a significant amount of DHA. For example, they
have represented, expressly or by implication, that these products
contain an amount of DHA that is comparable to 100 mg of DHA.

15. In truth and in fact, the NBTY Products contained neither a
significant amount of DHA nor an amount comparable to 100 mg of
DHA. Therefore, the representations set forth in Paragraphs 13 and
14 were false or misleading.

16. Through the means described in Paragraphs 11 and 12,
respondents NBTY and NatureSmart have represented, expressly or
by implication, that the DHA provided by a daily serving of Disney
Princess Complete or the Disney Gummies promotes healthy brain
and eye development in children two years of age and older.
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17. Through the means described in Paragraphs 11 and 12,
respondents NBTY and Rexall Sundown have represented, expressly
or by implication, that the DHA provided by a daily serving of
Marvel Heroes Complete or Marvel Heroes Gummies promotes
healthy brain and eye development in children two years of age and
older.

18. Through the means described in Paragraphs 11 and 12,
respondents have represented, expressly or by implication, that they
possessed and relied upon a reasonable basis that substantiated the
representations set forth in Paragraphs 16 and 17 at the time the
representations were made.

19. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representations set
forth in Paragraphs 16 and 17 at the time the representations were
made. Therefore, the representation set forth in Paragraph 18 was
false or misleading.

20. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade Commission
Act.

THEREFORE, the Federal Trade Commission, this twenty-
second day of March, 2011, has issued this complaint against

respondents.

By the Commission.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
the respondents with violations of the Federal Trade Commission
Act; and

The respondents and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute an
admission by the respondents that the law has been violated as
alleged in such complaint, or that any of the facts as alleged in such
complaint, other than jurisdictional facts, are true, and waivers and
other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days for the receipt and consideration of
public comments, and having duly considered the comments
received from interested persons, now in further conformity with the
procedure described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its complaint, makes the following
jurisdictional findings, and issues the following order:

1. Respondent NBTY, Inc. is a Delaware corporation with
its principal place of business located at 2100 Smithtown
Ave., Ronkonkoma, New York 11779.

2. Respondent NatureSmart LLC is a Colorado limited
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liability company with its principal place of business at
2100 Smithtown Ave., Ronkonkoma, New York 11779.

Respondent Rexall Sundown, Inc., also doing business
as Sundown, Inc., is a Florida corporation with its
principal place of business at 2100 Smithtown Ave.,
Ronkonkoma, New York 11779.

The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the respondents
and this proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall apply:

1.

Unless otherwise specified, “respondents” means NBTY,
Inc., NatureSmart LLC, and Rexall Sundown, Inc., also
doing business as Sundown, Inc., and their successors
and assigns, and their officers, and each of the above’s
agents, servants, representatives, and employees.

The “NBTY Products” means, -collectively, the
children’s multivitamin and mineral chewable tablet
products manufactured, promoted, advertised,
distributed, and sold by respondents under the names
Disney Princess Complete and Marvel Heroes Complete
and the following children’s multivitamin and mineral
gummy products: Disney Princess Gummies; Disney
Pixar Cars Gummies; Disney Winnie the Pooh
Gummies; Disney Tigger & Pooh Gummies; Disney
Pixar Finding Nemo Gummies; Disney Pixar Wall-E
Gummies; Disney Pixar Toy Story Gummies; and
Marvel Heroes Gummies.

“Commerce” means as defined in Section 4 of the FTC
Act, 15 U.S.C. § 44.
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4. “Product” means any good that is offered for sale, sold
or distributed to the public by respondents, their
successors and assigns, under any brand name of
respondents, their successors and assigns, or under the
brand name of any third party. “Product” also means any
product sold or distributed to the public by third parties
under any brand name of respondents, or under private
labeling agreements with respondents, their successors
and assigns. “Product” shall include, but not be limited
to, the NBTY Products.

5. “Food” and “drug” mean as defined in Section 15 of the
FTC Act, 15 U.S.C. § 55.

6. “DHA” means docosahexaenoic acid, a polyunsaturated
Omega-3 fatty acid.

7. The term “including” in this order means “including
without limitation.”

8. The terms “and” and “or” in this order shall be construed
conjunctively or disjunctively as necessary, to make the
applicable phrase or sentence inclusive rather than
exclusive.

IT IS ORDERED that respondents, directly or through any
corporation, partnership, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any Product, in
or affecting commerce, shall not misrepresent, expressly or by
implication, including through the use of a product name,
endorsement, depiction, or illustration, that such Product contains a
specific ingredient or a specific numerical amount of any ingredient.
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II.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, partnership, subsidiary, division, trade
name, or other device, in connection with the manufacturing,
labeling, advertising, promotion, offering for sale, sale, or
distribution of any Product, in or affecting commerce, shall not
make, expressly or by implication, including through the use of a
product name, endorsement, depiction, or illustration, any
representation about the health benefits, performance, or efficacy of
any Product, including, but not limited to, representations that DHA
or any other substantially similar ingredient in such Product
promotes brain or eye health, unless the representation is non-
misleading, and, at the time of making such representation,
respondents possess and rely upon competent and reliable scientific
evidence that is sufficient in quality and quantity based on standards
generally accepted in the relevant scientific fields, when considered
in light of the entire body of relevant and reliable scientific
evidence, to substantiate that the representation is true. For purposes
of this Part, competent and reliable scientific evidence means tests,
analyses, research, or studies that have been conducted and
evaluated in an objective manner by qualified persons and are
generally accepted in the profession to yield accurate and reliable
results.

I11.

IT IS FURTHER ORDERED that nothing in this order shall
prohibit respondents from making any representation for:

A. Any drug that is permitted in labeling for such drug
under any tentative or final standard promulgated by the
Food and Drug Administration, or under any new drug
application approved by the Food and Drug
Administration; and
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Any product that is specifically permitted in labeling for
such product by regulations promulgated by the Food
and Drug Administration pursuant to the Nutrition
Labeling and Education Act of 1990.

IVv.

IT IS FURTHER ORDERED that within five (5) days from the
date of service of this order, respondents, jointly and severally, shall
pay to the Commission by electronic funds transfer the sum of two
million, one hundred thousand dollars ($2,100,000) in accordance
with instructions provided by the Commission.

A.

In the event of default on any obligation to make
payment under this order, interest, computed pursuant to
28 U.S.C. § 1961(a), shall accrue from the date of
default to the date of payment. In the event such default
continues for ten (10) calendar days beyond the date that
payment is due, the entire amount shall immediately
become due and payable. Respondents shall be jointly
and severally liable for all payments required by this
Subpart and any interest on such payments.

All funds paid to the Commission pursuant to this order
shall be deposited into an account administered by the
Commission or its agents to be used for equitable relief,
including, but not limited to, consumer redress, including
restitution, and any attendant expenses for the
administration of such equitable relief. In the event that
direct redress to consumers (which shall be the first
priority for dispersing the funds set forth above) is
wholly or partially impracticable or funds remain after
the redress to consumers is completed, the Commission
may apply any remaining funds for such other equitable
relief (including consumer information remedies) as it
determines to be reasonably related to respondents’
practices alleged in the complaint. Any funds not used
for such equitable relief shall be deposited in the United
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States Treasury as disgorgement. Respondents shall have
no right to challenge the Commission’s choice of
remedies under this Part. Respondents shall be notified
as to how the funds are distributed, but shall have no
right to contest the manner of distribution chosen by the
Commission. No portion of any payment under this Part
herein shall be deemed a payment of any fine, penalty,
or punitive assessment.

C. Respondents relinquish all dominion, control, and title to
the funds paid pursuant to this Part to the fullest extent
permitted by law. Respondents shall make no claim to or
demand for the return of the funds, directly or indirectly,
through counsel or otherwise. In the event of bankruptcy
of any respondent, respondents acknowledge that the
funds paid are not part of the debtor’s estate, nor does
the estate have any claim or interest therein.

D. Respondents agree that the facts as alleged in the
complaint filed in this action shall be taken as true
without further proof in any bankruptcy case or
subsequent civil litigation pursued by the Commission to
enforce its rights to any payment under this Part,
including, but not limited to, a nondischargeability
complaint in any bankruptcy case.

E. Proceedings instituted under this Part are in addition to,
and not in lieu of, any other civil or criminal remedies
that may be provided by law, including any other
proceedings the Commission may initiate to enforce this
order.

V.

IT IS FURTHER ORDERED that respondents, and their
successors and assigns, shall, for five (5) years after the last date of
dissemination of any representation covered by this order, maintain
and upon reasonable notice make available to the Federal Trade
Commission for inspection and copying:
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A. All advertisements and promotional materials containing
the representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or
other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations.

VI

IT IS FURTHER ORDERED that respondents, and their
successors and assigns, shall deliver a copy of this order to all
current and future principals, officers, directors, and other
employees having more than a de minimis responsibility with
respect to the subject matter of this order, and shall secure from each
such person a signed and dated statement acknowledging receipt of
the order. Respondents shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and to
future personnel within thirty (30) days after the person assumes
such position or responsibilities.

VIIL

IT IS FURTHER ORDERED that each respondent, and its
successors and assigns, shall notify the Commission at least thirty
(30) days prior to any change in the corporation that may affect
compliance obligations arising under this order, including, but not
limited to, dissolution, assignment, sale, merger, or other action that
would result in the emergence of a successor corporation; the
creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing or filing of a bankruptcy petition; or a change in the corporate
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name or address. Provided, however, that, with respect to any
proposed change in the corporation about which respondents learn
less than thirty (30) days prior to the date such action is to take
place, each respondent, and its successors and assigns, shall notify
the Commission as soon as is practicable after obtaining such
knowledge. For the purposes of this order, respondents shall, unless
otherwise directed by the Commission’s authorized representatives,
send by overnight courier or U.S. Postal Express Mail all reports and
notifications to the Commission that are required by this order to:

Associate Director for Enforcement

Bureau of Consumer Protection

Federal Trade Commission

600 Pennsylvania Avenue, N.W.

Washington, D.C. 20580

RE: In the Matter of NBTY, et al., FTC File No. 102
3080

Provided that, in lieu of overnight courier, respondents may send
such reports or notifications by first-class mail, but only if
respondents contemporaneously send an electronic version of such
report or notification to the Commission at DEBrief@ftc.gov.

VIIIL.

IT IS FURTHER ORDERED that respondents, and their
successors and assigns, each shall, within sixty (60) days after
service of this order, and, upon reasonable notice, at such other
times as the Commission may require, file with the Commission a
report, in writing, setting forth in detail the manner and form in
which they have complied with this order. Within ten (10) days of
receipt of written notice from a representative of the Commission,
respondents shall submit additional true and accurate written reports.

IX.
This order will terminate on March 22, 2031, or twenty (20)

years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
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accompanying consent decree) in federal court alleging any viola-
tion of the order, whichever comes later; provided, however, that the
filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;

B. This order’s application to any respondent that is not
named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld on
appeal, then the order will terminate according to this Part as though
the complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of
the deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.

By the Commission.

ANALYSIS OF PROPOSED CONSENT ORDER TO AID
PUBLIC COMMENT

The Federal Trade Commission (“FTC” or “Commission’) has
accepted, subject to final approval, an agreement containing a
consent order from NBTY, Inc., NatureSmart LLC, and Rexall
Sundown, Inc. (collectively, “Respondents™).
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The proposed consent order has been placed on the public record
for thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the public
record. After thirty (30) days, the Commission will again review the
agreement and the comments received, and will decide whether it
should withdraw from the agreement and take appropriate action or
make final the agreement’s proposed order.

This matter involves the advertising and promotion of the
following products in Respondents’ Disney/Marvel line of
children’s multivitamin and mineral dietary supplements: 1) Disney
Princess Complete; 2) Disney Princess Gummies; 3) Disney Pixar
Cars Gummies; 4) Disney Winnie the Pooh Gummies; 5) Disney
Tigger & Pooh Gummies; 6) Disney Pixar Finding Nemo Gummies;
7) Disney Pixar Wall-E Gummies; 8) Disney Pixar Toy Story
Gummies; 9) Marvel Heroes Complete; and 10) Marvel Heroes
Gummies (collectively, the “NBTY Products”).

According to the FTC complaint, Respondents represented, in
advertisements, that the NBTY Products contained a significant
amount of DHA (docosahexaenoic acid, a polyunsaturated Omega-3
fatty acid) or an amount comparable to 100 mg of DHA. The
complaint alleges that this claim is false or misleading because, in
fact, a daily serving of the NBTY products only contained either 0.1
mg of DHA (which is one thousandth of 100 mg) or 0.05 mg of
DHA (which is five ten-thousandths of 100 mg).

The Commission also charges that Respondents represented that
the DHA provided by a daily serving of the NBTY Products
promoted healthy brain and eye development in children two years
of age and older. The FTC alleges that this claim is false or
misleading because Respondents failed to have evidence to
substantiate it.

The proposed consent order contains provisions designed to
prevent Respondents from engaging in similar acts and practices in
the future. Part I of the proposed order prohibits Respondents from
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misrepresenting that any product contains a specific ingredient or
specific numerical amount of any ingredient.

Part IT of the proposed order prohibits Respondents from making
any representations in advertising for any product about the health
benefits, performance, or efficacy of the product, unless the
representation is true and non-misleading. In addition, Respondents
must possess competent and reliable scientific evidence sufficient in
quality and quantity, when considered in light of the entire body of
relevant and reliable scientific evidence, to support such claims as
true.

Part III of the proposed order states that the order does not
prohibit Respondents from making representations for any drug that
are permitted in labeling for that drug under any tentative or final
standard promulgated by the FDA, or under any new drug
application approved by the FDA. This part of the proposed order
also states that the order does not prohibit Respondents from making
representations for any product that are specifically permitted in
labeling for that product by regulations issued by the FDA under the
Nutrition Labeling and Education Act of 1990.

Part IV of the proposed order requires Respondents to pay two
million, one hundred thousand dollars ($2,100,000) to the
Commission to be used for equitable relief, including restitution,
consumer redress, and any attendant expenses for the administration
of such equitable relief.

Parts V through VIII of the proposed order require Respondents
to keep copies of relevant advertisements and materials
substantiating claims made in the advertisements; to provide copies
of the order to certain personnel; to notify the Commission of
changes in corporate structure that might affect compliance
obligations under the order; and to file compliance reports with the
Commission. Part IX provides that the order will terminate after
twenty (20) years, with certain exceptions.
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The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify
their terms in any way.
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IN THE MATTER OF
ALAN B. MILLER, UNIVERSAL HEALTH SERVICES,
INC., AND PSYCHIATRIC SOLUTIONS, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4309; File No. 101 0142
Filed November 15, 2010 — Decision April 19, 2011

This consent order addresses allegations that the proposed $2 billion acquisition
by Universal Health Services of Psychiatric Solutions, Inc. would substantially
lessen competition in the markets for acute inpatient psychiatric care in the State
of Delaware; the Las Vegas, Nevada metropolitan statistical area; and the
Commonwealth of Puerto Rico. The consent order requires UHS to divest several
acute inpatient psychiatric care facilities, as well as related outpatient clinics,
contracts, commercial trade names, and real property in each of the relevant
markets, within six months to a Commission-approved buyer. Pending the
transfer of these assets, both UHS and PSI are required to maintain the
competitive viability of the assets and protect the confidentiality of any sensitive
business information.

Participants

For the Commission: Ken Field, Janelle Filson, Naomi Licker,
and Andrea Zach.

For the Respondents: Katherine B. Forrest and Peter T.
Barbur, Cravath, Swaine & Moore LLP; Kenneth S. Prince and
Lisl J. Dunlop, Shearman & Sterling LLP.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade Commission
Act (“FTC Act”), and by virtue of the authority vested in it by said
Acts, the Federal Trade Commission (“Commission’), having reason
to believe that Respondent Universal Health Services, Inc. (“UHS”),
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a corporation controlled by Alan B. Miller and subject to the
jurisdiction of the Commission, has agreed to acquire Respondent
Psychiatric Solutions, Inc. (“PSI”), a corporation subject to the
jurisdiction of the Commission, in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 ofthe FTC
Act, as amended, 15 U.S.C. § 45, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its Complaint, stating its charges as
follows:

I. RESPONDENTS

1. Respondent Alan B. Miller is a natural person with his offices
and principal place of business located at 367 South Gulph Road, PO
Box 51448, King of Prussia, PA 19406-0958.

2. Respondent UHS is controlled by Respondent Alan B. Miller
and is a corporation organized, existing, and doing business under
and by virtue of the laws of the State of Delaware, with its offices
and principal place of business located at 367 South Gulph Road, PO
Box 61588, King of Prussia, PA 19406-0958. UHS is, among other
things, engaged in the sale and provision of acute inpatient
psychiatric services.

3. UHS owns or operates 25 general acute care hospitals and
102 behavioral health facilities located in 32 states, Washington,
D.C., and Puerto Rico. UHS’s revenues from all operations totaled
approximately $5.2 billion in 2009. UHS’s 102 behavioral health
facilities generated approximately $1.3 billion in revenue (25% of
total revenues) from nearly 8,000 licensed beds and over 2 million
patient days.

4. Respondent PSI operates 94 inpatient behavioral health
facilities in 32 states, Puerto Rico, and the U.S. Virgin Islands. The
company also manages behavioral health programs for 109 general
acute care hospitals owned by third parties. PSI’s revenue for the
twelve months ending December 31, 2009 was approximately $1.8
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billion. Behavioral health facilities and residential treatment centers
generated 93% of PSI’s 2009 revenues; the contract management
business accounted for the remaining 7%.

II. JURISDICTION

5. Respondent Alan B. Miller is and at all times relevant herein
has been, engaged in commerce, or in activities affecting commerce,
within the meaning of Section 1 of the Clayton Act, 15 U.S.C. § 12,
and Section 4 of the FTC Act, 15 U.S.C. § 44.

6. Respondent UHS is and at all times relevant herein has been,
engaged in commerce, or in activities affecting commerce, within the
meaning of Section 1 of the Clayton Act, 15 U.S.C. § 12, and
Section 4 of the FTC Act, 15 U.S.C. § 44.

7. Respondent PSI is and at all times relevant herein has
been, engaged in commerce, or in activities affecting commerce,
within the meaning of Section 1 of the Clayton Act, 15 U.S.C. § 12,
and Section 4 of the FTC Act, 15 U.S.C. § 44.

III. THE PROPOSED ACQUISITION

8. Pursuant to an Agreement and Plan of Merger dated May 16,
2010, UHS proposes to purchase all of the outstanding voting
securities of PSI (“the Acquisition”).

9. The Acquisition would combine two of the largest providers
of acute inpatient psychiatric services in three geographic markets:
the Las Vegas, Nevada Metropolitan Statistical Area; the State of
Delaware; and the Commonwealth of Puerto Rico. Respondents
UHS and PSI both own and operate psychiatric facilities in these
areas and compete and promote their businesses based on name
recognition, reputation, location, price, range of available services,
quality of service, associated product offerings, and the appearance
of facilities.
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IV. THE RELEVANT PRODUCT MARKET

10. The relevant line of commerce in which to analyze the
Acquisition is the provision and sale of acute inpatient psychiatric
services, meaning inpatient psychiatric services for the diagnosis,
treatment, and care of patients deemed, due to an acute psychiatric
condition, to be a threat to themselves or others or unable to perform
basic life functions.

V. THE RELEVANT GEOGRAPHIC MARKETS

11. The relevant geographic markets in which to assess the
competitive effects of the Acquisition are: the Las Vegas, Nevada,
Metropolitan Statistical Area; the State of Delaware; and the
Commonwealth of Puerto Rico.

VI. CONCENTRATION

12. Each of the three affected local markets for the provision and
sale of acute inpatient psychiatric services already is highly
concentrated, and the Acquisition will substantially increase
concentration in each market as measured by the Herfindahl-
Hirschman Index (“HHI”).

13. The combined market share of UHS and PSI — based on bed
counts, analysis of discharge data, and other information obtained by
the Commission — is 60 percent or more in each of the relevant
geographic markets.

14. Post-acquisition, UHS would have a market share of about
66 percent based on beds in the Las Vegas market for acute inpatient
psychiatric services. The Acquisition would increase the HHI by
2610 points, from 2782 to 4942, leaving only two meaningful
competitors to UHS and eliminating substantial and close
competition between the Respondents.
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15. UHS would have a post-merger market share of
approximately 60 percent based on beds in the market for acute
inpatient psychiatric services in the State of Delaware. The
Acquisition would increase the HHI by 1428 points, from 2488 to
3916, and reduce from three to two the number of meaningful
competitors in the State of Delaware.

16. In the Commonwealth of Puerto Rico, UHS would control at
least 62 percent of the acute inpatient psychiatric beds post-
Acquisition. The Acquisition would increase the HHI by 1641 points,
from 2275 to 3916, and combine the two largest providers of acute
inpatient psychiatric services in Puerto Rico.

VII. ENTRY CONDITIONS

17. Entry into the relevant markets would not be timely, likely, or
sufficient to prevent or deter the likely anticompetitive effects of the
Acquisition. Significant entry barriers include the time and cost
associated with constructing or expanding an acute care psychiatric
services facility, as well as the need to satisfy regulatory and licensing
requirements that govern such services.

VIII. EFFECTS OF THE ACQUISITION

18. The Acquisition, if consummated, may substantially lessen
competition for acute inpatient psychiatric services in the three
geographic markets, identified in Paragraph 9, in the following ways,
among others:

a. byeliminating direct and substantial competition between
UHS and PSI,;

b. by increasing the likelihood that Respondent UHS will
unilaterally exercise market power; or
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c. byincreasing the likelihood of, or facilitating, coordinated
interaction between or among participants in the relevant
markets.

IX. VIOLATIONS CHARGED

19. The agreement described in Paragraph 8 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. § 45,
and the Acquisition, if consummated, would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the FTC
Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, Federal
Trade Commission on this fifteenth day of November, 2010, issues
its Complaint against said Respondents.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”), having initiated
an investigation of the proposed acquisition of Psychiatric Solutions,
Inc. (“PSI”), by Universal Health Services, Inc. (“UHS”), an entity
controlled by Alan B. Miller, hereinafter referred to as Respondents,
and Respondents having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if issued
by the Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and



UNIVERSAL HEALTH SERVICES, INC. 225

Decision and Order

Respondents, their attorneys, and counsel for the Commission having
thereafter executed an Agreement Containing Consent Orders
(“Consent Agreement”), containing an admission by Respondents of
all the jurisdictional facts set forth in the aforesaid draft of Complaint,
a statement that the signing of said Consent Agreement is for
settlement purposes only and does not constitute an admission by
Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than
jurisdictional facts, are true, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts and that a Complaint should issue stating
its charges in that respect, and having thereupon issued its Complaint
and its Order to Hold Separate and Maintain Assets and having
accepted the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule 2.34,
16 C.F.R. § 2.34, the Commission hereby makes the following
jurisdictional findings and issues the following Decision and Order
(“Order™):

1. Respondent Alan B. Miller is a natural person with his
offices and principal place of business located at 367
South Gulph Road, PO Box 61558, King of Prussia, PA
19406-0958.

2. Respondent Universal Health Services, Inc., is a
corporation organized, existing, and doing business under
and by virtue of the laws of the State of Delaware, with
its corporate head offices and principal place of business
located at 367 South Gulph Road, PO Box 61558, King
of Prussia, PA 19406-0958.
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Respondent Psychiatric Solutions, Inc., is a corporation
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
corporate head offices and principal place of business
located at 6640 Carothers Parkway, Suite 500, Franklin,
TN 37067.

The Federal Trade Commission has jurisdiction over the
subject matter of this proceeding and of Respondents,

and this proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“UHS” means Universal Health Services, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each case
controlled by UHS, and the respective directors, officers,
employees, agents, representatives, successors, and
assigns of each; after the Acquisition, UHS includes PSI.

“Alan B. Miller” means Alan B. Miller, a natural person,
and all partnerships, joint ventures, subsidiaries, divisions,
groups, and affiliates controlled by Alan B. Miller, and
the respective partners, directors, officers, employees,
agents, attorneys, representatives, successors, and assigns
of each.

“PSI” means Psychiatric Solutions, Inc., its directors,
officers, employees, agents, representatives, successors,
and assigns; and its joint ventures, subsidiaries, divisions,
groups and affiliates in each case controlled by PSI, and
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the respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

“Respondents” means Alan B. Miller, UHS, and PSI,
collectively or individually.

“Acquisition” means the proposed acquisition described
in and contemplated by the Agreement and Plan of
Merger by and among UHS and PSI dated as of May 16,
2010.

“Acute Inpatient Psychiatric Services” means the
provision of inpatient psychiatric services for the
diagnosis, treatment and care of patients deemed, due to
an acute psychiatric condition, to be a threat to
themselves or others or unable to perform basic life
functions.

“Business Records” means all information, documents
and records, including all electronic records wherever
stored, including without limitation, client and customer
lists, patient and payor information, referral sources,
research and development reports, production reports,
service and warranty records, equipment logs, operating
guides and manuals, financial and accounting documents,
creative materials, advertising materials, promotional
materials, studies, reports, correspondence, financial
statements, financial plans and forecasts, operating plans,
price lists, cost information, supplier and vendor
contracts, marketing analyses, customer lists, customer
contracts, employee lists, salaries and benefits
information, and, subject to legal requirements, copies of
all personnel files.

“Closing Date” means the date on which Respondents
consummate a transaction to assign, grant, license, divest,
transfer, deliver, or otherwise convey to a Commission-
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approved Acquirer one or more of the Divestiture
Businesses.

“Commission” means the Federal Trade Commission.

“Commission-approved Acquirer” means the Person or
Persons approved by the Commission to acquire
Divestiture Assets pursuant to this Order.

“Confidential Business Information” means information
not in the public domain that is primarily related to or
primarily used in connection with the Divestiture
Business, except for any information that was or becomes
generally available to the public other than as a result of
disclosure by Respondents, and includes, but is not
limited to, pricing information, marketing methods,
market intelligence, competitor information, commercial
information, management system information, business
processes and practices, payor and provider
communications, bidding practices and information,
procurement practices and information, supplier
qualification and approval practices and information, and
training practices.

“Delaware Divestiture Assets” means all Divestiture
Assets primarily used in connection with or primarily
relating to MeadowWood Behavioral Health.

“Direct Cost” means cost not to exceed the cost of labor,
material, travel and other expenditures to the extent the
costs are directly incurred to provide Transitional
Services. “Direct Cost” to a Commission-approved
Acquirer for its use of any of Respondents’ employees’
labor shall not exceed the then-current average wage rate
for such employee, including benefits.
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“Divestiture Agreement” means any agreement(s)
between Respondents and a Commission-approved
Acquirer (or between a Divestiture Trustee and a
Commission-approved Acquirer), and all amendments,
exhibits, attachments, agreements, and schedules thereto,
related to divestiture of the Divestiture Assets that have
been approved by the Commission to accomplish the
requirements of this Order.

“Divestiture Assets” means all of Respondents’ rights,
title, and interest in all property and assets, tangible or
intangible, of whatever nature and wherever located,
relating to or used in connection with the Divestiture
Business, including, without limitation, the following:

1. all real property interests (including fee simple
interests and real property leasehold interests,
whether as lessor or lessee), including all easements,
appurtenances, licenses, and permits, together with all
buildings and other structures, facilities, and
improvements located thereon, owned, leased, or
otherwise held;

2. all Tangible Personal Property, including, without
limitation, any Tangible Personal Property removed
and not replaced from the Divestiture Assets, if such
property was used by the Divestiture Assets on or
after the date Respondents execute the Consent
Agreement;

3. all rights under any and all contracts and agreements
(e.g. leases, service agreements such as dietary and
housekeeping services, supply agreements,
procurement contracts) including but not limited to
contracts and agreements with physicians, other
health care providers, unions, third party payors,
HMOs, customers, suppliers, sales representatives,
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distributors, agents, personal property lessors,
personal property lessees, licensors, licensees,
cosigners, and consignees;

all rights and title in and to use the name of each of
the hospitals on a permanent and exclusive basis
(even as to Respondents);

1.

2.

all Intellectual Property;

all intangible rights and property other than
Intellectual Property, including, going concern
value, goodwill, internet, telephone, telecopy and
telephone numbers, domain names, listings and
web sites;

all approvals, consents, licenses, certificates,
registrations, permits, waivers, or other
authorizations issued, granted, given or otherwise
made available by or under the authority of any
governmental body or pursuant to any legal
requirement, and all pending applications
therefore or renewals thereof, to the extent
assignable;

all inventories, stores, and supplies;
all accounts receivable;

all rights under warranties and guarantees,
express or implied;

all books, records, and files (electronic and hard
copy); and

all Business Records;
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provided, however, that the Divestiture Assets shall not
include Respondents’ rights, title, and interest to or in
property and assets, tangible or intangible, that are not
primarily related to or primarily used in connection with
the Divestiture Businesses;

provided, however, at the option of the Commission-
approved Acquirer, that the Divestiture Assets need not
include any property or assets that the Commission-
approved Acquirer determines it does not need, if the
Commission approves the Divestiture Agreement without
such property or assets; and

provided, however, that Respondents may retain a copy
of all books, records, files and Business Records to the
extent necessary to comply with applicable law,
regulations and other legal requirements.

“Divestiture Business” means the operation of a
Psychiatric Hospital Facility and includes but is not
limited to the provision of Acute Care Psychiatric
Services, whether provided or performed at the facility or
in a different location within the Relevant Areas, and also
includes all other services, businesses, and operations
primarily related to the Las Vegas Divestiture Assets, the
Delaware Divestiture Assets, and the Puerto Rico
Divestiture Assets.

“Hold Separate Order” means the Order to Hold
Separate and Maintain Assets issued by the Commission
in this matter.

“Hospital San Juan Capestrano” means the Psychiatric
Hospital Facility owned by UHS located at Carretera
Estatal 877, Km. 1.6, Camino Las Lomas, Rio Piedras,
PR 00926; and the following: PHP Hospital San Juan
Capestrano, Carretera Estatal 877, Km. 1.6, Camino Las
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Lomas, Rio Piedras, PR 00926; Clinica del Norte Hatillo,
Carretera #2, Km. 81.7 Bo., Carrizales, Edif. Galeria del
Norte 3™ Floor, Hatillo, PR 00659; Condado Integrated
Healthcare System, Calle Washington #30 Suite #3, San
Juan, PR 00907; Manati Integrated Healthcare System,
Carretera 149, Km. 7.5, Expresso Manati-Ciales, Manti,
PR 00674; Clinica del Oeste Mayaguez, Office Park
Building Suite 104, Hostos Ave., Mayaguez, PR 00680;
Clinica del Este Caguas, Ave. Jose Mercado Esq. Ruiz
Belvis, Edif. Gatsby, Piso 2, Caguas, PR 00725; Clinica
del Este Humacao, Carretera 128 Font Martelo Esq.
Ramon Gomez, Telephone Co. Old Building, Humacao,
PR 00791; Clinica de Servicios Ambulatorios Ponce,
2000 Calle Flamboyanes, Coto Laurel, PR 00780-1320;
Clinica de Servicios Ambulatorios Carolina, Iturregui
Plaza Shopping Center Suite #17, 1135 Ave. 65
Infanteria, Rio Piedras, PR 00924; Clinica de Ninos y
Adolescentes, Urb. Munoz Rivera, #9 Call Acuarela,
Guaynabo, PR 00966; Clinica de Servicios Ambulatorios
Bayamon, Calle 2, #146, Hermanas Davila Sta Ext.,
Bayamon, PR 00959.

“Intellectual Property” means, without limitation:

1. all patents, patent applications, and inventions and
discoveries that may be patentable;

2. all know-how, trade secrets, software, technical
information, data, registrations, applications for
governmental approvals, inventions, processes, best
practices (including clinical pathways), formulae,
protocols, standards, methods, techniques, designs,
quality control practices and information, research
and test procedures and information, and safety,
environmental and health practices and information;



UNIVERSAL HEALTH SERVICES, INC. 233

Decision and Order

3. all confidential or proprietary information,
commercial information, management systems,
business processes and practices, customer lists,
customer information, customer records and files,
customer communications, procurement practices and
information, supplier qualification and approval
practices and information, training materials, sales
and marketing materials, customer support materials,
advertising and promotional materials; and

4. all rights in any jurisdiction to limit the use or
disclosure of any of the foregoing, and rights to sue
and recover damages or obtain injunctive relief for
infringement, dilution, misappropriation, violation or
breach of any of the foregoing.

“Las Vegas Divestiture Assets” means all Divestiture
Assets primarily used in connection with or primarily
relating to Montevista Hospital and Red Rock Behavioral
Health Hospital.

“MeadowWood Behavioral Health” means the
Psychiatric Hospital Facility owned by PSI, located at
575 South DuPont Highway, New Castle, DE 19720.

“Montevista Hospital” means the Psychiatric Hospital
Facility owned by PSI, located at 5900 West Rochelle
Avenue, Las Vegas, NV 89103.

“Person” means any individual, partnership, firm,
corporation, association, trust, unincorporated
organization or other entity or governmental body.

“Prospective Acquirer” means a Person that Respondents
intend to submit to the Commission for its prior approval
pursuant to Paragraphs II.A, III.A., or IV.A. of this
Order.
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“Psychiatric Hospital” means a health care facility,
licensed or certified as a psychiatric hospital (except for
a facility limited by its license or certificate to residential
treatment or other long-term care), that provides Acute
Inpatient Psychiatric Services.

“Psychiatric Hospital Facility” means a Psychiatric
Hospital or a Psychiatric Unit.

“Psychiatric Unit” means a department, unit, or other
organizational subdivision of a hospital, licensed or
certified as a provider of inpatient psychiatric care
(except for a facility limited by its license or certificate to
residential treatment or other long-term care), that
provides Acute Inpatient Psychiatric Services.

“Puerto Rico Divestiture Assets” means all Divestiture
Assets primarily used in connection with or primarily
relating to Hospital San Juan Capestrano.

“Red Rock Behavioral Health Hospital” means the
Psychiatric Hospital Facility owned by PSI located at
5975 W. Twain Avenue, Las Vegas, NV §9103.
“Relevant Area” means each of

0. the State of Delaware;

0. Las Vegas, NV, MSA; and

0. the Commonwealth of Puerto Rico.

“Relevant Employees” means any and all full-time
employees, part-time employees, contract employees, or

independent contractors whose duties, at any time during
the ninety (90) days preceding the Acquisition or at any
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time after the Acquisition, related or relate primarily to
the Divestiture Business.

“Tangible Personal Property” means all machinery,
equipment, tools, fixtures, vehicles, furniture, inventories,
computer hardware, and all other items of tangible
personal property of every kind owned or leased by
Respondents, wherever located, together with any
express or implied warranty by the manufacturers or
sellers or lessors of any item or component part thereof
and all maintenance records and other documents relating
thereto.

. “Third Parties” means Persons other than Respondents or
Commission-approved Acquirers.

. “Transitional Administrative Services” means administrative
assistance with respect to the operation of a Psychiatric
Hospital Facility or the provision of Acute Inpatient
Psychiatric Services, including but not limited to assistance
relating to billing, accounting, governmental regulation,
human resources management, information systems, managed
care contracting, and purchasing, as well as providing
assistance in acquiring, obtaining access, and customizing all
software used in the provision of such services.

“Transitional Clinical Services” means clinical assistance
and support services with respect to the operation of a
Psychiatric Hospital Facility or the provision of Acute
Inpatient Psychiatric Services.

“Transitional Services” means Transitional Administrative
Services and Transitional Clinical Services.
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II.

IT IS FURTHER ORDERED that:

A.

No later than six (6) months after the date this Order
becomes final, Respondents shall divest the Delaware
Divestiture Assets, absolutely and in good faith and at no
minimum price, as an on-going business, only to a single
acquirer that receives the prior approval of the
Commission, and only in a manner (including an executed
Divestiture Agreement) that receives the prior approval
of the Commission.

Respondents shall cooperate with the Commission-
approved Acquirer to ensure that the Delaware
Divestiture Assets are transferred to the Commission-
approved Acquirer as a financially and competitively
viable Psychiatric Hospital operating as an ongoing
business providing Acute Inpatient Psychiatric Services,
including but not limited to providing assistance
necessary to transfer to the Commission-approved
Acquirer all governmental approvals needed to operate
the Delaware Divestiture Assets.

Prior to the Closing Date, Respondents shall:

1. secure all consents and waivers from all Third Parties
that are necessary for Respondents to divest the
Delaware Divestiture Assets and/or to grant any
license(s) to a Commission-approved Acquirer to
permit the Commission-approved Acquirer to operate
the Delaware Divestiture Assets; provided, however,
that Respondents may satisfy this requirement by
certifying that such Commission-approved Acquirer
has executed all such agreements directly with each
of the relevant Third Parties; and
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2. take all actions necessary to ensure that the Delaware
Divestiture Assets meet federal, state, local, and
municipal requirements necessary to allow the
transfer of the Delaware Divestiture Assets to the
Commission-approved Acquirer.

The purpose of the divestiture is to ensure the
continuation of the Delaware Divestiture Assets as an
ongoing, viable Psychiatric Hospital Facility and to
remedy the lessening of competition resulting from the
Acquisition as alleged in the Commission’s complaint.

I11.

IT IS FURTHER ORDERED that:

A.

No later than six (6) months after the date this Order
becomes final, Respondents shall divest the Las Vegas
Divestiture Assets, absolutely and in good faith and at no
minimum price, as an on-going business, only to a single
acquirer that receives the prior approval of the
Commission, and only in a manner that receives the prior
approval of the Commission.

Respondents shall cooperate with the Commission-
approved Acquirer to ensure that the Las Vegas
Divestiture Assets are transferred to the Commission-
approved Acquirer as financially and competitively viable
Psychiatric Hospitals operating as ongoing businesses
providing Acute Inpatient Psychiatric Services, including
but not limited to providing assistance necessary to
transfer to the Commission-approved Acquirer all
governmental approvals needed to operate the Las Vegas
Divestiture Assets.

Prior to the Closing Date, Respondents shall:
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1. secure all consents and waivers from all Third Parties
that are necessary for Respondents to divest the Las
Vegas Divestiture Assets and/or to grant any
license(s) to a Commission-approved Acquirer to
permit the Commission-approved Acquirer to operate
the Las Vegas Divestiture Assets; provided, however,
that Respondents may satisfy this requirement by
certifying that such Commission-approved Acquirer
has executed all such agreements directly with each
of the relevant Third Parties; and

2. take all actions necessary to ensure that the Las
Vegas Divestiture Assets meet federal, state, local,
and municipal requirements necessary to allow the
transfer of the Las Vegas Divestiture Assets to the
Commission-approved Acquirer.

The purpose of the divestiture is to ensure the
continuation of the Las Vegas Divestiture Assets as
ongoing, viable Psychiatric Hospital Facilities and to
remedy the lessening of competition resulting from the
Acquisition as alleged in the Commission’s complaint.

IVv.

IT IS FURTHER ORDERED that:

A.

No later than nine (9) months after the date this Order
becomes final, Respondents shall divest the Puerto Rico
Divestiture Assets, absolutely and in good faith and at no
minimum price, as an on-going business, only to a single
acquirer that receives the prior approval of the
Commission, and only in a manner that receives the prior
approval of the Commission.

Respondents shall cooperate with the Commission-
approved Acquirer to ensure that the Puerto Rico
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Divestiture Assets are transferred to the Commission-
approved Acquirer as a financially and competitively
viable Psychiatric Hospital operating as an ongoing
business providing Acute Inpatient Psychiatric Services,
including but not limited to providing assistance
necessary to transfer to the Commission-approved
Acquirer all governmental approvals needed to operate
the Puerto Rico Divestiture Assets.

Prior to the Closing Date, Respondents shall:

1. secure all consents and waivers from all Third Parties
that are necessary for Respondents to divest the
Puerto Rico Divestiture Assets and/or to grant any
license(s) to a Commission-approved Acquirer to
permit the Commission-approved Acquirer to operate
the Puerto Rico Divestiture Assets; provided,
however, that Respondents may satisfy this
requirement by certifying that such Commission-
approved Acquirer has executed all such agreements
directly with each of the relevant Third Parties; and

2. take all actions necessary to ensure that the Puerto
Rico Divestiture Assets meet federal, state, local, and
municipal requirements necessary to allow the
transfer of the Puerto Rico Divestiture Assets to the
Commission-approved Acquirer.

The purpose of the divestiture is to ensure the
continuation of the Puerto Rico Divestiture Assets as an
ongoing, viable Psychiatric Hospital Facility and to
remedy the lessening of competition resulting from the
Acquisition as alleged in the Commission’s complaint.
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V.

IT IS FURTHER ORDERED that:

A.

Respondents shall not use, solicit, or access, directly or
indirectly, any Confidential Business Information, and
shall not disclose, provide, discuss, exchange, circulate,
convey, or otherwise furnish such Confidential Business
Information, directly or indirectly, to or with any Person
other than:

0.

as necessary to comply with the requirements of this
Order or the Hold Separate Order;

subject to an appropriate confidentiality agreement, a
Person that has shown an interest in acquiring one or
more of the Divestiture Businesses and that UHS has
reason to believe may be qualified to acquire one or
more of the Divestiture Businesses;

a Prospective Acquirer or Commission-approved
Acquirer, or other Persons specifically authorized by
such Prospective Acquirer or Commission-approved
Acquirer to receive such information, regarding a
particular Divestiture Business;

pursuant to a Divestiture Agreement;
to enforce the terms of a Divestiture Agreement or
prosecute or defend against any dispute or legal

proceeding; or

to comply with applicable law, regulations and other
legal requirements.

No later than five (5) days after the Acquisition,
Respondents shall provide written notification of the
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restrictions, prohibitions and requirements of this
Paragraph V. — with Paragraph III.B of the Hold
Separate Order being hereby superseded — to all of
Respondents’ employees, agents, and representatives of
any Psychiatric Hospital facility or related outpatient
centers, clinics, and offices in the Relevant Areas or, even
if located outside the Relevant Areas, all other of
Respondents’ employees, agents, and representatives who
had or have responsibilities in or relating to any
Psychiatric Hospital Facility or related outpatient centers,
clinics, and offices in the Relevant Areas or who had or
have access to or possession, custody or control of any
Confidential Business Information. Respondents may
provide such notification by e-mail with return receipt
requested or similar transmission, and shall keep a file of
any receipts or acknowledgments for one (1) year after
the respective Closing Date. Respondents shall provide a
copy of such notification to the Commission-approved
Acquirer. Respondents shall maintain complete records of
all such notifications at Respondents’ corporate
headquarters and shall provide an officer’s certification to
the Commission, stating that such acknowledgment
program has been implemented and is being complied
with. Respondents shall provide the Commission-
approved Acquirer with copies of all certifications,
notifications and reminders sent to Respondents’
personnel.

Respondents shall:

0. no later than fourteen (14) days after the Acquisition
— with Paragraph II1.C.1. of the Hold Separate Order
being hereby superseded — obtain, as a condition of
continued employment post-divestiture, from each of
Respondents’ employees, agents, and representatives
of any Psychiatric Hospital Facility or related
outpatient centers, clinics, and offices in the Relevant
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Areas or, even if located outside the Relevant Areas,
from each of Respondents’ employees, agents, and
representatives who had, since completion of the
Acquisition, or have responsibilities in or relating to
any Psychiatric Hospital Facility or related outpatient
centers, clinics, and offices in the Relevant Areas and
who had, since completion of the Acquisition, or have
access to or possession, custody or control of any
Confidential Business Information an executed
confidentiality agreement that complies with the
restrictions, prohibitions and requirements of this
Order and the Hold Separate Order; and

no later than thirty (30) days after the Acquisition,
institute procedures and requirements and take such
actions as are necessary to ensure that Respondents’
personnel comply with the restrictions, prohibitions
and requirements of this Paragraph V., including all
actions that Respondents would take to protect their
own trade secrets and confidential information.

VI

IT IS FURTHER ORDERED that Respondents shall:

A.

No later than ten (10) days after a request from a
Prospective Acquirer, provide the Prospective Acquirer
with the following information for each Relevant
Employee, as and to the extent permitted by law:

0.

name, job title or position, date of hire and effective
service date;

a specific description of the employee’s
responsibilities;

the base salary or current wages;
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0. the most recent bonus paid, aggregate annual
compensation for Respondents’ last fiscal year and
current target or guaranteed bonus, if any;

0. employment status (i.e., active or on leave or
disability; full-time or part-time);

0. any other material terms and conditions of
employment in regard to such employee that are not
otherwise generally available to similarly situated
employees; and

0. at the Prospective Acquirer’s option, copies of all
employee benefit plans and summary plan
descriptions (if any) applicable to the Relevant
Employee.

Within a reasonable time after a request from a
Prospective Acquirer, provide to the Prospective
Acquirer an opportunity to meet personally and outside
the presence or hearing of any employee or agent of any
Respondent, with any one or more of the Relevant
Employees, and to make offers of employment to any one
or more of the Relevant Employees;

Not interfere, directly or indirectly, with the hiring or
employing by the Prospective Acquirer of any Relevant
Employees, not offer any incentive to such employees to
decline employment with the Prospective Acquirer, and
not otherwise interfere with the recruitment of any
Relevant Employee by the Prospective Acquirer;

Remove any impediments within the control of
Respondents that may deter Relevant Employees from
accepting employment with the Prospective Acquirer,
including, but not limited to, removal ofany non-compete
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or confidentiality provisions of employment or other
contracts with Respondents that may affect the ability or
incentive of those individuals to be employed by the
Prospective Acquirer, and shall not make any
counteroffer to a Relevant Employee who receives a
written offer of employment from the Prospective
Acquirer; provided, however, that nothing in this Order
shall be construed to require Respondents to terminate
the employment of any employee or prevent Respondents
from continuing the employment of any employee;

Provide all Relevant Employees with reasonable financial
incentives to continue in their positions until the Closing
Date. Such incentives shall include, but are not limited to,
a continuation, until the Closing Date, of all employee
benefits, including the funding of regularly scheduled
raises and bonuses, and the vesting of pension benefits (as
permitted by law and for those Relevant Employees
covered by a pension plan), offered by Respondents;

Not, for a period of one (1) year following the Closing
Date, directly or indirectly, solicit or otherwise attempt to
induce any of the Relevant Employees to terminate his or
her employment with the Commission-approved
Acquirer; provided, however, that Respondents may:

1. advertise for employees in newspapers, trade
publications, or other media, or engage recruiters to
conduct general employee search activities, in either
case not targeted specifically at Relevant Employees;
or

2. hire Relevant Employees who apply for employment
with Respondents, as long as such employees were
not solicited by Respondents in violation of this
Paragraph; provided further, however, that this
Paragraph shall not prohibit Respondents from
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making offers of employment to or employing any
Relevant Employee if the Commission-approved
Acquirer has notified Respondents in writing that the
Commission-approved Acquirer does not intend to
make an offer of employment to that employee, or
where such an offer has been made and the employee
has declined the offer, or where the employee’s
employment has been terminated by the Commission-
approved Acquirer.

VIIL

IT IS FURTHER ORDERED that, at the request of a
Commission-approved Acquirer, for a period not to exceed twelve
(12) months, or as otherwise approved by the Commission, and in a
manner (including pursuant to an agreement) that receives the prior
approval of the Commission:

A.

Respondents shall provide Transitional Services to the
Commission-approved Acquirer sufficient to enable the
Commission-approved Acquirer to operate Psychiatric
Hospital Facilities and to provide Acute Inpatient
Psychiatric Services in substantially the same manner that
Respondents have operated such facilities and provided
such services at the Psychiatric Hospital Facilities to be
divested; and

Respondents shall provide the Transitional Services
required by this Paragraph at substantially the same level
and quality as such services are provided by Respondents
in connection with its operation of the Psychiatric
Hospital Facilities to be divested.

Provided, however, that Respondents shall not (i) require the
Commission-approved Acquirer to pay compensation for Transitional
Services that exceeds the Direct Cost of providing such goods and
services, or (ii) terminate its obligation to provide Transitional
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Services because of a material breach by the Commission-approved
Acquirer of any agreement to provide such assistance except if
Respondents are unable to provide such services due to such material

breach.

VIIIL.

IT IS FURTHER ORDERED that:

A.

If Respondents have not fully complied with the
obligations imposed by Paragraphs II., I11., or IV. of this
Order, the Commission may appoint a trustee
(“Divestiture Trustee”) to divest the required Divestiture
Assets and perform Respondents’ other obligations in a
manner that satisfies the requirements of this Order. In
the event that the Commission or the Attorney General
brings an action pursuant to Section 5(/) of the Federal
Trade Commission Act, 15 U.S.C. § 45(/), or any other
statute enforced by the Commission, Respondents shall
consent to the appointment of a Divestiture Trustee in
such action to divest the required assets. Neither the
appointment of a Divestiture Trustee nor a decision not
to appoint a Divestiture Trustee under this Paragraph
VIILA. shall preclude the Commission or the Attorney
General from seeking civil penalties or any other relief
available to it, including a court-appointed Divestiture
Trustee, pursuant to Section 5(/) of the Federal Trade
Commission Act, or any other statute enforced by the
Commission, for any failure by Respondents to comply
with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise in
acquisitions and divestitures. If Respondents have not
opposed, in writing, and stated in writing their reasons
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for opposing, the selection of any proposed Divestiture
Trustee within ten (10) days after notice by the staff of
the Commission to Respondents of the identity of any
proposed Divestiture Trustee, Respondents shall be
deemed to have consented to the selection of the
proposed Divestiture Trustee.

0. Not later than ten (10) days after the appointment of
a Divestiture Trustee, Respondents shall execute a
trust agreement that, subject to the prior approval of
the Commission, transfers to the Divestiture Trustee
all rights and powers necessary to permit the
Divestiture Trustee to effectuate the divestiture
required by, and satisfy the additional obligations
imposed by, this Order.

0. If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s
powers, duties, authority, and responsibilities:

a. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to effectuate the divestiture
required by, and satisfy the additional obligations
imposed by, this Order.

b. The Divestiture Trustee shall have one (1) year
after the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan to satisfy the
obligations of Paragraphs II., I1I., or IV. of this
Order, or believes that such obligations can be
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achieved within a reasonable time, the period may
be extended by the Commission, or, in the case of
a court-appointed Divestiture Trustee, by the
court; provided, however, that the Commission
may extend the period only two (2) times.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records, and facilities related to the relevant
assets that are required to be divested by this
Order and to any other relevant information, as
the Divestiture Trustee may request. Respondents
shall develop such financial or other information
as the Divestiture Trustee may request and shall
cooperate with the Divestiture Trustee.
Respondents shall take no action to interfere with
or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays
caused by Respondents shall extend the time
under this Paragraph VIII. for a time period equal
to the delay, as determined by the Commission or,
for a court-appointed Divestiture Trustee, by the
court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondents’ absolute and unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission
determines to approve more than one such
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acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity selected by
Respondents from among those approved by the
Commission; provided further, however, that
Respondents shall select such entity within five
(5) days after receiving notification of the
Commission’s approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondents, on such reasonable and customary
terms and conditions as the Commission or a
court may set. The Divestiture Trustee shall have
the authority to employ, at the cost and expense
of Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and
assistants as are necessary to carry out the
Divestiture Trustee’s duties and responsibilities.
The Divestiture Trustee shall account for all
monies derived from the divestiture and all
expenses incurred. After approval by the
Commission of the account of the Divestiture
Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be
paid at the direction of Respondents, and the
Divestiture Trustee’s power shall be terminated.
The compensation of the Divestiture Trustee shall
be based at least in significant part on a
commission arrangement contingent on the
divestiture of all of the relevant assets that are
required to be divested by this Order.

Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
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performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the
extent that such losses, claims, damages,
liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee.

g. The Divestiture Trustee shall have no obligation
or authority to operate or maintain the relevant
assets required to be divested by this Order.

h. The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

i. Respondents may require the Divestiture Trustee
and each ofthe Divestiture Trustee’s consultants,
accountants, attorneys, and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

If the Commission determines that the Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture Trustee
in the same manner as provided in this Paragraph VIII.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative
or at the request of the Divestiture Trustee, issue such
additional orders or directions as may be necessary or
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appropriate to accomplish the divestitures required by
this Order.

The Divestiture Trustee appointed pursuant to this
Paragraph VIII. may be the same person appointed as
Hold Separate Trustee pursuant to the relevant provisions
of'the Hold Separate Order.

IX.

IT IS FURTHER ORDERED that:

A.

No Divestiture Agreement shall limit or contradict, or be
construed to limit or contradict, the terms of this Order,
it being understood that nothing in this Order shall be
construed to reduce any rights or benefits of any
Commission-approved Acquirer or to reduce any
obligations of Respondents under such agreements.

Each Divestiture Agreement shall be incorporated by
reference into this Order and made a part hereof.

Respondents shall comply with all terms of each
Divestiture Agreement, and any breach by Respondents
of any term of a Divestiture Agreement shall constitute a
failure to comply with this Order. If any term of any
Divestiture Agreement varies from the terms of this
Order (“Order Term”), then to the extent that
Respondents cannot fully comply with both terms, the
Order Term shall determine Respondents’ obligations
under this Order.

Respondents shall not modify or amend any material term
of any Divestiture Agreement between the date the
Commission approves the Divestiture Agreement and the
Closing Date, without the prior approval of the
Commission. Notwithstanding any paragraph, section, or
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other provision of any Divestiture Agreement, for a
period of five (5) years after the respective Closing Date,
any modification of the relevant Divestiture Agreement,
without the approval of the Commission, shall constitute
a failure to comply with this Order. Respondents shall
provide written notice to the Commission of the
modification no later than five (5) days following
execution of the documents containing the modification,
such notice to include the specific language of the
modification, the need for the modification, and a
description of the effect, if any, on Respondents’
obligations under the Order; and, if the Commission
rejects the modification, Respondents shall rescind it.

X.

IT IS FURTHER ORDERED that:

A.

For a period of ten (10) years from the date this Order
becomes final, Respondents shall not, without providing
advance written notification to the Commission in the
manner described in this Paragraph, directly or indirectly:

0. Acquire any stock, share capital, equity, or other
interest in any Person that, at any time during the
twelve (12) months immediately preceding such
acquisition, was engaged in or is engaged in
providing Acute Inpatient Psychiatric Services in any
of the Relevant Areas; or

0. Enter into any agreement or other arrangement to
manage or otherwise control a Third Party
Psychiatric Facility which during the twelve (12)
months immediately preceding such agreement or
arrangement, was engaged or is engaged in providing
Acute Inpatient Psychiatric Services in any of the
Relevant Areas.
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Nothing herein shall be construed to require advance
written notification if Respondents seek to open a new
Psychiatric Hospital Facility or expand existing Acute
Inpatient Psychiatric Services at one of Respondents’
Psychiatric Hospital Facilities in any of the Relevant
Areas.

Said notification shall be given on the Notification and
Report Form set forth in the Appendix to Part 803 of
Title 16 of the Code of Federal Regulations as amended
(herein referred to as “the Notification™), 16 C.F.R. § 803
App., and shall be prepared and transmitted in accordance
with the requirements of that Part, except that no filing
fee will be required for any such notification, notification
shall be filed with the Secretary of the Commission,
notification need not be made to the United States
Department of Justice, and notification is required only of
Respondents and not of any other party to the
transaction. Respondents shall provide the Notification to
the Commission at least thirty (30) days prior to
consummating the transaction (hereinafter referred to as
the “first waiting period”). If, within the first waiting
period, representatives of the Commission make a written
request for additional information or documentary
material (within the meaning of 16 C.F.R. § 803.20),
Respondents shall not consummate the transaction until
thirty (30) days after submitting such additional
information or documentary material. Early termination
ofthe waiting periods in this Paragraph may be requested
and, where appropriate, granted by letter from the Bureau
of Competition. Provided, however, that prior
notification shall not be required by this Paragraph for a
transaction for which Notification is required to be made,
and has been made, pursuant to Section 7A of the
Clayton Act, 15 U.S.C. § 18a. Provided further,
however, that prior notification shall not be required by
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this Paragraph for Respondents’ continued ownership,
management, or operation of the assets required to be
divested (i) pursuant to Paragraphs II., I1I., or IV. of this
Order pending such divestiture; and (ii) pursuant to the
Divestiture Agreement.

XI.

IT IS FURTHER ORDERED that:

A.

Within thirty (30) days after this Order becomes final, and
every sixty (60) days thereafter until Respondents have
complied with their obligations in Paragraphs II., III., or
IV. of this Order, Respondents shall submit to the
Commission a verified written report setting forth in
detail the manner and form in which they intend to
comply, are complying, and have complied with
Paragraphs II., III., and I'V. of this Order. Respondents
shall include in their compliance reports, among other
things that are required from time to time, a full
description of the efforts being made to comply with
Paragraphs II., III., and IV. of this Order, including a
description of all substantive contacts or negotiations for
the divestitures and the identity of all parties contacted.
Respondents shall include in their compliance reports
copies of all written communication to and from such
parties, all internal memoranda, and all reports and
recommendations concerning the divestiture.

One (1) year after this Order becomes final, annually for
the next nine (9) years on the anniversary of that date,
and at other times as the Commission may require,
Respondents shall file verified written reports with the
Commission setting forth in detail the manner and form
in which they have complied and are complying with this
Order.
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XII.

IT IS FURTHER ORDERED that Respondents shall notify the
Commission at least thirty (30) days prior to:

A.

B.

Any proposed dissolution of such Respondent;

Any proposed acquisition, merger, or consolidation of
such Respondent; and

Any other change in such Respondent including, but not
limited to, assignment and the creation or dissolution of
subsidiaries, if such change may affect compliance
obligations arising out of this Order.

XIII.

IT IS FURTHER ORDERED that, for purposes of determining
or securing compliance with this Order, and subject to any legally
recognized privilege, and upon written request and upon five (5) days
notice to the applicable Respondent made to their principal United
States offices, registered office of their United States subsidiaries, or
headquarters addresses, such Respondent shall, without restraint or
interference, permit any duly authorized representative of the
Commission:

A.

Access, during business office hours of such Respondent
and in the presence of counsel, to all facilities and access
to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of such
Respondent related to compliance with this Order, which
copying services shall be provided by such Respondent at
the request of the authorized representative(s) of the
Commission and at the expense of such Respondent; and
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B. The opportunity to interview officers, directors, or
employees of such Respondent, who may have counsel
present, related to compliance with this Order.

XIV.

ITIS FURTHER ORDERED that this Order shall terminate ten
(10) years from the date this Order becomes final.

By the Commission.

ORDER TO HOLD SEPARATE
AND MAINTAIN ASSETS

The Federal Trade Commission (“Commission”), having initiated
an investigation of the proposed acquisition of Psychiatric Solutions,
Inc. (“PSI”), by Universal Health Services, Inc. (“UHS”), an entity
controlled by Alan B. Miller, hereinafter referred to as Respondents,
and Respondents having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if issued
by the Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent Orders
(“Consent Agreement”), containing an admission by Respondents of
all the jurisdictional facts set forth in the aforesaid draft of Complaint,
a statement that the signing of said Consent Agreement is for
settlement purposes only and does not constitute an admission by
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Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than
jurisdictional facts, are true, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts and that a Complaint should issue stating
its charges in that respect, and having determined to accept the
executed Consent Agreement and to place such Consent Agreement
containing the Decision and Order on the public record for a period
of thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure described
in Commission Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby
issues its Complaint, makes the following jurisdictional findings, and
issues the following Order to Hold Separate and Maintain Assets
(“Hold Separate Order”):

1. Respondent Alan B. Miller is a natural person with his
offices and principal place of business located at 367
South Gulph Road, PO Box 51448, King of Prussia, PA
19406-0958.

2. Respondent Universal Health Services, Inc., is a
corporation organized, existing, and doing business under
and by virtue of the laws of the State of Delaware, with
its corporate head offices and principal place of business
located at 367 South Gulph Road, PO Box 61558, King
of Prussia, PA 19406-0958.

3. Respondent Psychiatric Solutions, Inc., is a corporation
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
corporate head offices and principal place of business
located at 6640 Carothers Parkway, Suite 500, Franklin,
TN 37067.
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The Federal Trade Commission has jurisdiction over the
subject matter of this proceeding and of Respondents,
and this proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Hold Separate Order, the
following definitions, and all other definitions used in the Consent
Agreement and the Decision and Order, shall apply:

A.

“Acquisition Date” means the date on which Respondent
Universal Health Services, Inc., directly or indirectly,
acquires a controlling interest in Respondent Psychiatric
Solutions, Inc.

“Decision and Order” means

0. the Proposed Decision and Order contained in the
Consent Agreement in this matter until issuance and
service of a final Decision and Order by the
Commission; and

0. the Final Decision and Order issued by the
Commission following issuance and service of a final
Decision and Order by the Commission.

“Hold Separate Business” means the Delaware
Divestiture Assets, the Las Vegas Divestiture Assets, and
the Puerto Rico Divestiture Assets.

“Hold Separate Employees” means all full-time
employees, part-time, employees, contract employees,
and independent contractors, whose duties, at any time
during the ninety (90) days preceding the Acquisition or
any time after the Acquisition related or relates primarily
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to at least one of the Divestiture Businesses, a complete
list of whom has been submitted to and approved by the
Hold Separate Trustee and each respective Manager, in
consultation with the Commission staff, no later than
three (3) days after the Acquisition.

“Hold Separate Order” means this Order to Hold
Separate and Maintain Assets.

“Hold Separate Period” means the period during which
the Hold Separate Order is in effect, which shall begin on
the Acquisition Date and terminate pursuant to Paragraph
VIIL. of this Hold Separate Order.

“Hold Separate Trustee” means the Person appointed
pursuant to Paragraph II. of this Hold Separate Order.

“Manager” means the Person or Persons appointed
pursuant to Paragraph II. of this Hold Separate Order.

“Orders” means the Decision and Order and this Hold
Separate Order.

“Person” means any individual, partnership, firm,
corporation, association, trust, unincorporated
organization or other entity or governmental body.

“Support Service Employees” means the persons listed
on Confidential Appendix A of'the Hold Separate Order;
at any time during the Hold Separate Period,
Respondents may, in consultation with the Hold Separate
Trustee, modify the list of Support Service Employees on
Confidential Appendix A.

“Support Services” means assistance with respect to the
operation of the Hold Separate Business, including, but
not limited to, (i) human resources and administrative
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services such as payroll processing and employee
benefits; (i) financial accounting services; (iii)
reimbursement department support (i.e., Medicare cost
reports); (iv) tax-related support; (v) treasury support;
(vi) insurance support; (vii) clinical information systems
support; (viil) information technology software and
support services; (ix) participation in group purchasing
arrangements; (X) online training programs; (xi) legal
services; and (xii) federal and state regulatory compliance
support.

II.

IT IS FURTHER ORDERED that during the Hold Separate
Period:

A. Respondents shall:

0. Hold the Hold Separate Business separate, apart, and
independent of Respondents’ other businesses and
assets as required by this Hold Separate Order and
shall vest the Hold Separate Business with all rights,
powers, and authority necessary to conduct its
business; and

0. Not exercise direction or control over, or influence
directly or indirectly, the Hold Separate Business or
any of its operations, the Managers, or the Hold
Separate Trustee, except to the extent that
Respondents must exercise direction and control over
the Hold Separate Business as is necessary to ensure
compliance with this Hold Separate Order, the
Consent Agreement, the Decision and Order, and all
applicable laws.

A. Respondents shall take all actions necessary to maintain
and ensure the continued maintenance of the viability,
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marketability and competitiveness of the Hold Separate
Business, and to prevent the destruction, removal,
wasting, deterioration, or impairment of any of the assets,
except for ordinary wear and tear, and shall not sell,
transfer, encumber or otherwise impair the Hold Separate
Business (except as required by the Decision and Order).

Respondents shall hold the Hold Separate Business
separate, apart, and independent of its other operations
on the following terms and conditions:

0. At any time after Respondents sign the Consent
Agreement, the Commission may appoint Robert H.
Osburn as Hold Separate Trustee to monitor the
operations of the Hold Separate Business and ensure
that Respondents comply with their obligations as
required by this Hold Separate Order and the
Decision and Order:

a. The Commission shall select the Hold Separate
Trustee, subject to the consent of the
Respondents, which consent shall not be
unreasonably withheld. If Respondents have not
opposed in writing, including the reasons for
opposing, the selection of any proposed trustee
within ten (10) business days after notice by the
staff of the Commission to Respondents of the
identity of any proposed Hold Separate Trustee,
Respondents shall be deemed to have consented
to the selection of the proposed trustee.

b. The Hold Separate Trustee shall have the
responsibility for monitoring the organization of
the Hold Separate Business; supervising the
management of the Hold Separate Business by
the Manager or Managers; maintaining the
independence ofthe Hold Separate Business; and
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monitoring Respondents’ compliance with their
obligations pursuant to the Hold Separate Order,
including, without limitation, maintaining the
viability, marketability and competitiveness ofthe
Hold Separate Business pending divestiture.

No later than three (3) days after appointment of
the Hold Separate Trustee, Respondents shall
execute an agreement that, subject to the prior
approval of the Commission, transfers to and
confers upon the Hold Separate Trustee all rights,
powers, and authority necessary to permit the
Hold Separate Trustee to perform his or her
duties and responsibilities pursuant to this Hold
Separate Order, in a manner consistent with the
purposes of the Orders, and shall require that the
Hold Separate Trustee shall act in a fiduciary
capacity for the benefit of the Commission.

Subject to all applicable laws and regulations, the
Hold Separate Trustee shall have full and
complete access to all personnel, books, records,
documents and facilities of the Hold Separate
Business, and to any other relevant information as
the Hold Separate Trustee may reasonably
request including, but not limited to, all
documents and records kept by Respondents in
the ordinary course of business that relate to the
Hold Separate Business. Respondents shall
develop such financial or other information as the
Hold Separate Trustee may reasonably request
and shall cooperate with the Hold Separate
Trustee.

Respondents shall take no action to interfere with
or impede the Hold Separate Trustee’s ability to
monitor Respondents’ compliance with this Hold
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Separate Order, the Consent Agreement or the
Decision and Order or otherwise to perform his
or her duties and responsibilities consistent with
the terms of this Hold Separate Order.

The Hold Separate Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, and other representatives and assistants
as are reasonably necessary to carry out the Hold
Separate Trustee’s duties and responsibilities.

The Commission may require the Hold Separate
Trustee and each of the Hold Separate Trustee’s
consultants, accountants, attorneys, and other
representatives and assistants to sign an
appropriate confidentiality agreement relating to
materials and information received from the
Commission in connection with performance of
the Hold Separate Trustee’s duties.

Respondents may require the Hold Separate
Trustee and each of the Hold Separate Trustee’s
consultants, accountants, attorneys, and other
representatives and assistants to sign an
appropriate confidentiality agreement; provided,
however, that such agreement shall not restrict
the Hold Separate Trustee from providing any
information to the Commission.

The Hold Separate Trustee shall serve, without
bond or other security, at the cost and expense of
Respondents, onreasonable and customary terms
commensurate with the person’s experience and
responsibilities.
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Respondents shall indemnify the Hold Separate
Trustee and hold him or her harmless against any
losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Hold Separate Trustee’s
duties, including all reasonable fees of counsel
and other expenses incurred in connection with
the preparation for, or defense of any claim,
whether or not resulting in any liability, except to
the extent that such liabilities, losses, damages,
claims, or expenses result from gross negligence
or willful misconduct by the Hold Separate
Trustee.

Thirty (30) days after the Acquisition Date, and
every thirty (30) days thereafter until the Hold
Separate Order terminates, the Hold Separate
Trustee shall report in writing to the Commission
concerning the efforts to accomplish the purposes
of this Hold Separate Order and Respondents’
compliance with their obligations under the Hold
Separate Order and the Decision and Order.
Included within that report shall be the Hold
Separate Trustee’s assessment of the extent to
which the Hold Separate Business is meeting (or
exceeding) its projected goals as are reflected in
operating plans, budgets, projections or any other
regularly prepared financial statements.

If the Hold Separate Trustee ceases to act or fails
to act diligently and consistent with the purposes
of'this Hold Separate Order, the Commission may
appoint a substitute Hold Separate Trustee
consistent with the terms of this Hold Separate
Order.
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m. The Hold Separate Trustee shall serve until the
day after the last of the Closing Dates; provided,
however, that the Commission may extend or
modify this period as may be necessary or
appropriate to accomplish the purposes of the
Orders.

0. No later than five (5) days after the Acquisition Date,
Respondents shall appoint a Manager or Managers,
approved by the Hold Separate Trustee in
consultation with Commission staff, from among the
current employees of the Hold Separate Business to
manage and maintain the operations of the Hold
Separate Business in the regular and ordinary course
of business and in accordance with past practice:

a. Each Manager shall report directly and
exclusively to the Hold Separate Trustee and shall
manage the Hold Separate Business
independently ofthe management of Respondents
and their other businesses. No Manager shall be
involved, in any way, in the operations of the
other businesses of Respondents during the term
of this Hold Separate Order.

b. Each Manager shall have the authority to employ,
at the cost and expense of Respondents, such
consultants, accountants, attorneys, and other
representatives and assistants as are reasonably
necessary to carry out the Manager’s duties and
responsibilities. Nothing contained herein shall
preclude any of the Managers from contacting or
communicating directly with the staff of the
Commission either at the request of the staff of
the Commission or in the discretion of the
Manager.
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No later than three (3) days after appointment of
a Manager, Respondents shall enter into a
management agreement with that Manager that,
subject to the prior approval of the Hold Separate
Trustee, in consultation with the Commission
staff, transfers all rights, powers, and authority
necessary to permit that Manager to perform his
or her duties and responsibilities pursuant to this
Hold Separate Order, in a manner consistent with
the purposes of the Orders.

No Manager shall make material changes in the
ongoing operations of the Hold Separate
Business except with the approval of the Hold
Separate Trustee, in consultation with the
Commission staff.

Each Manager shall have the authority, in
consultation with the Hold Separate Trustee, to
remove Hold Separate Employees and replace
them with others of similar experience or skills. If
any Hold Separate Employee ceases to act or fails
to act diligently and consistent with the purposes
of this Hold Separate Order, the Manager, in
consultation with the Hold Separate Trustee, may
request Respondents to, and Respondents shall,
appoint a substitute Person, which Person the
Manager shall have the right to approve.

In addition to Hold Separate Employees, each
Manager may, in consultation with the Hold
Separate Trustee, employ such Persons as are
reasonably necessary to assist the Manager in
managing the Hold Separate Business.

Respondent shall provide each Manager with
reasonable financial incentives to undertake this
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position. Such incentives shall include a
continuation of all employee benefits, including
regularly scheduled raises, bonuses, vesting of
pension benefits (as permitted by law), and
additional incentives as may be necessary to
assure the continuation and prevent any
diminution of the Hold Separate Business’s
viability, marketability and competitiveness until
the Closing Date, and as may otherwise be
necessary to achieve the purposes of these
Orders.

The Hold Separate Trustee shall be permitted, in
consultation with the Commission staff, to
remove a Manager for cause. Within three (3)
days of such removal, Respondents shall appoint
a replacement Manager on the same terms and
conditions as provided in this Hold Separate
Order. In the event that a Manager voluntarily
ceases to act as a Manager, then Respondents
shall appoint a substitute Manager within three
(3) days on the same terms and conditions as
provided in this Hold Separate Order.

Each Manager shall serve, without bond or other
security, at the cost and expense of Respondents,
on reasonable and customary terms
commensurate with the person’s experience and
responsibilities.

Respondents shall indemnify each Manager and
hold him or her harmless against any losses,
claims, damages, liabilities, or expenses arising
out of, or in connection with, the performance of
the Manager’s duties, including all reasonable
fees of counsel and other expenses incurred in
connection with the preparation for, or defense of
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any claim, whether or not resulting in any liability,
except to the extent that such liabilities, losses,
damages, claims, or expenses result from gross
negligence or willful misconduct by the Manager.

0. The Hold Separate Business shall be staffed with
sufficient employees to maintain the viability and
competitiveness of the Hold Separate Business. To
the extent that such employees leave or have left the
Hold Separate Business prior to the Closing Date of
the respective Divestiture Assets, the Manager, in
consultation with the Hold Separate Trustee, may
replace departing or departed employees with persons
who have similar experience and expertise or
determine not to replace such departing or departed
employees.

0. Respondents shall provide the Hold Separate
Business with sufficient financial and other resources
as are appropriate in the judgment of the Hold
Separate Trustee:

a. to operate the Hold Separate Business at least as
it is currently operated (including efforts to
generate new business) consistent with the
practices of the Hold Separate Business in place
prior to the Acquisition Date;

b. to perform all maintenance to, and replacements
or remodeling of, the assets of the Hold Separate
Business in the ordinary course of business and in
accordance with past practice and with current
plans;

c. to carry on during the Hold Separate Period such
capital projects and physical plant improvements
as are already under way for which all necessary
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regulatory and legal approvals have been
obtained, including but not limited to existing or
planned renovation, remodeling, and expansion
projects; and

d. to maintain the viability, competitiveness, and
marketability of the Hold Separate Business.

Such financial resources to be provided to the Hold
Separate Business shall include, but shall not be
limited to, (i) general funds, (ii) capital, (iii) working
capital, and (iv) reimbursement for any operating
losses, capital losses, or other losses; provided,
however, that, consistent with the purposes of the
Decision and Order and in consultation with the Hold
Separate Trustee, the Manager may reduce in scale or
pace any capital or research and development project,
or substitute any capital or research and development
project for another of the same cost.

In connection with Support Services not included
within the Hold Separate Business:

a. Respondents shall continue to provide, or offer to
provide, the same Support Services to the Hold
Separate Business as are being provided to the
Hold Separate Business by Respondents as of the
date the Consent Agreement is signed by
Respondents;

b. For Support Services that Respondents provided
to the Hold Separate Business as of the date the
Consent Agreement is signed by Respondents,
Respondents may charge no more than the same
price, if any, charged by Respondents for such
Support Services as of the date the Consent
Agreement is signed by Respondents;
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c. For any other Support Services that Respondents
may provide to the Hold Separate Business,
Respondents may charge no more than
Respondents’ Direct Cost for the same or similar
Support Services;

d. Support Service Employees must retain and
maintain all Confidential Business Information of
the Hold Separate Business on a confidential
basis, and, except as is permitted by the Orders,
such persons shall be prohibited from providing,
discussing, exchanging, circulating, or otherwise
furnishing any such information to or with any
person whose employment involves the
management or operation of any of Respondents’
businesses or activities other than the Hold
Separate Business. As required by I1.C.6., below,
Support Service Employees shall also execute
confidentiality agreements prohibiting the
disclosure of any Confidential Business
Information of the Hold Separate Business,
except as permitted by the Orders; and

e. Not withstanding the above, the Hold Separate
Business shall have, at the option of the Manager
and in consultation with the Hold Separate
Trustee, the ability to acquire Support Services
from Third Parties.

0. Respondents shall cause the Hold Separate Trustee,
each Manager, and each of Respondents’ employees
(excluding those employed in the Hold Separate
Business) having access to Confidential Business
Information of or pertaining to the Hold Separate
Business to submit to the Commission a signed
statement that the individual will maintain the
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confidentiality required by the terms and conditions of
this Hold Separate Order. These individuals must
retain and maintain all Confidential Business
Information of or pertaining to the Hold Separate
Business on a confidential basis and, except as is
permitted by this Hold Separate Order or the
Decision and Order, such Persons shall be prohibited
from disclosing, providing, discussing, exchanging,
circulating, or otherwise furnishing any such
information to or with any other Person whose
employment involves the management or operations
of any of Respondents’ businesses or activities other
than the Hold Separate Business.

Except for the Managers and Hold Separate
Employees, and except to the extent provided in this
Hold Separate Order, Respondents shall not permit
any other of its employees, officers, or directors to be
involved in the operations of the Hold Separate
Business.

Respondents’ employees (excluding the Hold
Separate Employees and Support Service Employees)
shall not receive, or have access to, or use or
continue to wuse any Confidential Business
Information except:

a. as required by law; and

b. to the extent that necessary information is
exchanged:

(1) in the course of consummating the
Acquisition;
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(2) in negotiating agreements to divest assets
pursuant to the Decision and Order and
engaging in related due diligence;

(3) in complying with or as permitted by this
Hold Separate Order or the Decision and
Order;

(4) in overseeing compliance with policies and
standards concerning the safety, health and
environmental aspects ofthe operations of the
Hold Separate Business and the integrity of
the financial controls of the Hold Separate
Business;

(5) in defending legal claims, investigations or
enforcement actions threatened or brought
against or related to the Hold Separate
Business; or

(6) in obtaining legal advice.

Nor shall any Manager or any Hold Separate
Employees receive or have access to, or use or
continue to use, any confidential business information
relating to Respondents’ businesses (not subject to
the Hold Separate Order), except such information as
is necessary to maintain and operate the Hold
Separate Business. Notwithstanding the above,
Respondents may receive aggregate financial and
operational information relating to the Hold Separate
Business only to the extent necessary to allow
Respondents to comply with the requirements and
obligations of the laws and regulations of the United
States and other countries, to prepare consolidated
financial reports, tax returns, reports required by
securities laws, and personnel reports, and to comply
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with this Hold Separate Order or in complying with
or as permitted by the Decision and Order. Any such
information that is obtained pursuant to this
subparagraph shall be used only for the purposes set
forth in this subparagraph.

0. Respondents and the Hold Separate Business shall
jointly implement, and at all times during the Hold
Separate Period maintain in operation, a system, as
approved by the Hold Separate Trustee, ofaccess and
data controls to prevent unauthorized access to or
dissemination of Confidential Business Information of
the Hold Separate Business, including, but not limited
to, the opportunity by the Hold Separate Trustee, on
terms and conditions agreed to with Respondents, to
audit Respondents’ networks and systems to verify
compliance with this Hold Separate Order.

10. No later than ten (10) days after the Acquisition Date,
Respondents shall establish written procedures,
subject to the approval of the Hold Separate Trustee,
covering the management, maintenance, and
independence of the Hold Separate Business
consistent with the provisions of this Hold Separate
Order.

11. No later than ten (10) days after the Acquisition Date,
Respondents shall circulate to Hold Separate
Employees, and to persons who are employed in
Respondents’ businesses that compete with the Hold
Separate Business, a notice of this Hold Separate
Order and the Consent Agreement, in a form
approved by the Hold Separate Trustee in
consultation with Commission staff.

A. Respondents shall provide each Hold Separate Employee
with reasonable financial incentives to continue in his or
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her position consistent with past practices and/or as may
be necessary to preserve the marketability, viability and
competitiveness of the Divestiture Assets pending
divestiture. Such incentives shall include a continuation of
all employee benefits, including funding of regularly
scheduled raises and bonuses, vesting of pension benefits
(as permitted by law), and additional incentives as may be
necessary to assure the continuation and prevent any
diminution of the wviability, marketability and
competitiveness of the Divestiture Assets until the
applicable Divestiture Date, and as may otherwise be
necessary to achieve the purposes of this Hold Separate
Order.

The purpose of this Hold Separate Order is to: (1)
preserve the assets and businesses within the Hold
Separate Business as viable, competitive, and ongoing
businesses  independent of Respondents until the
divestitures required by the Decision and Order are
achieved; (2) assure that no Confidential Business
Information is exchanged between Respondents and the
Hold Separate Business, except in accordance with the
provisions of this Hold Separate Order and the Decision
and Order; (3) prevent interim harm to competition
pending the divestiture and other relief; and (4) maintain
the full economic viability, marketability and
competitiveness of the Divestiture Assets, and prevent
the destruction, removal, wasting, deterioration, or
impairment of any of the Divestiture Assets except for
ordinary wear and tear.

I11.

IT IS FURTHER ORDERED that:

Respondents shall not use, solicit, or access, directly or
indirectly, any Confidential Business Information, and
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shall not disclose, provide, discuss, exchange, circulate,
convey, or otherwise furnish such Confidential Business
Information, directly or indirectly, to or with any Person
other than:

0. asnecessary to comply with the requirements of these
Orders;

0. subject to an appropriate confidentiality agreement, a
Person that has shown an interest in acquiring one or
more of the Divestiture Businesses and that UHS has
reason to believe may be qualified to acquire one or
more of the Divestiture Businesses;

0. a Prospective Acquirer or Commission-approved
Acquirer, or other Persons specifically authorized by
such Prospective Acquirer or Commission-approved
Acquirer to receive such information, regarding a
particular Divestiture Business;

0. pursuant to a Divestiture Agreement;

0. to enforce the terms of a Divestiture Agreement or
prosecute or defend against any dispute or legal
proceeding; or

0. to comply with applicable law, regulations and other
legal requirements.

No later than five (5) days after the Acquisition,
Respondents shall provide written notification of the
restrictions, prohibitions and requirements of this
Paragraph III. and Paragraph V. of the Decision and
Order to all of Respondents’ employees, agents, and
representatives located in the Relevant Areas or, even if
located outside the Relevant Areas, to Respondents’
employees, agents, and representatives who had or have
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responsibilities in or relating to the Relevant Areas or
who had or have access to or possession, custody or
control of any Confidential Business Information.
Respondents may provide such notification by e-mail with
return receipt requested or similar transmission, and must
keep a file of any receipts or acknowledgments for one
(1) year after the respective Closing Date. Respondents
shall provide a copy of such notification to the
Commission-approved Acquirer. Respondents shall
maintain complete records of all such notifications at
Respondents’ corporate headquarters and shall provide
an officer’s certification to the Commission, stating that
such acknowledgment program has been implemented
and is being complied with. Respondents shall provide the
Commission-approved Acquirer with copies of all
certifications, notifications and reminders sent to
Respondents’ personnel.

Respondents shall:

0. no later than fourteen (14) days after the Acquisition,
obtain, as a condition of continued employment post-
divestiture, from each of Respondents’ employees,
agents, and representatives located in the Relevant
Areas or, even if located outside the Relevant Areas,
from each of Respondents’ employees, agents, and
representatives who had or have responsibilities in or
relating to the Relevant Areas or who had or have
access to or possession, custody or control of any
Confidential Business Information an executed
confidentiality agreement that complies with the
restrictions, prohibitions and requirements of these
Orders; and

0. no later than thirty (30) days after the Acquisition,
institute procedures and requirements and take such
actions as are necessary to ensure that Respondents’
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personnel comply with the restrictions, prohibitions
and requirements of this Paragraph II1., including all
actions that Respondents would take to protect their
own trade secrets and confidential information.

IVv.

IT IS FURTHER ORDERED that Respondents shall:

A.

No later than ten (10) days after a request from a
Prospective Acquirer, provide the Prospective Acquirer
with the following information for each Relevant
Employee, as and to the extent permitted by law:

1.

name, job title or position, date of hire and effective
service date;

a specific description of the employee’s
responsibilities;

the base salary or current wages;

the most recent bonus paid, aggregate annual
compensation for Respondents’ last fiscal year and
current target or guaranteed bonus, if any;

employment status (i.e., active or on leave or
disability; full-time or part-time);

any other material terms and conditions of
employment in regard to such employee that are not
otherwise generally available to similarly situated
employees; and

at the Prospective Acquirer’s option, copies of all
employee benefit plans and summary plan
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descriptions (if any) applicable to the Relevant
Employee.

Within a reasonable time after a request from a
Prospective Acquirer, provide to the Prospective
Acquirer an opportunity to meet personally and outside
the presence or hearing of any employee or agent of any
Respondent, with any one or more of the Relevant
Employees, and to make offers of employment to any one
or more of the Relevant Employees;

Not interfere, directly or indirectly, with the hiring or
employing by the Prospective Acquirer of any Relevant
Employees, not offer any incentive to such employees to
decline employment with the Prospective Acquirer, and
not otherwise interfere with the recruitment of any
Relevant Employee by the Prospective Acquirer;

Remove any impediments within the control of
Respondents that may deter Relevant Employees from
accepting employment with the Prospective Acquirer,
including, but not limited to, removal ofany non-compete
or confidentiality provisions of employment or other
contracts with Respondents that may affect the ability or
incentive of those individuals to be employed by the
Prospective Acquirer, and shall not make any
counteroffer to a Relevant Employee who receives a
written offer of employment from the Prospective
Acquirer; provided, however, that nothing in this Order
shall be construed to require Respondents to terminate
the employment ofany employee or prevent Respondents
from continuing the employment of any employee;

Provide all Relevant Employees with reasonable financial
incentives to continue in their positions until the Closing
Date. Such incentives shall include, but are not limited to,
a continuation, until the Closing Date, of all employee
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benefits, including the funding of regularly scheduled
raises and bonuses, and the vesting of pension benefits (as
permitted by law and for those Relevant Employees
covered by a pension plan), offered by Respondents;

F. Not, for a period of one (1) year following the Closing
Date, directly or indirectly, solicit or otherwise attempt to
induce any of the Relevant Employees to terminate his or
her employment with the Commission-approved
Acquirer; provided, however, that Respondents may:

1. advertise for employees in newspapers, trade
publications, or other media, or engage recruiters to
conduct general employee search activities, in either
case not targeted specifically at Relevant Employees;
or

2. hire Relevant Employees who apply for employment
with Respondents, as long as such employees were
not solicited by Respondents in violation of this
Paragraph; provided further, however, that this
Paragraph shall not prohibit Respondents from
making offers of employment to or employing any
Relevant Employee if the Commission-approved
Acquirer has notified Respondents in writing that the
Commission-approved Acquirer does not intend to
make an offer of employment to that employee, or
where such an offer has been made and the employee
has declined the offer, or where the employee’s
employment has been terminated by the Commission-
approved Acquirer.

V.
IT IS FURTHER ORDERED that, within thirty (30) days after

this Hold Separate Order becomes final, and every thirty (30) days
thereafter until this Hold Separate Order terminates, Respondents
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shall submit to the Commission a verified written report setting forth
in detail the manner and form in which they intend to comply, are
complying, and have complied with all provisions of this Hold
Separate Order. Respondents shall include in their reports, among
other things that are required from time to time, a full description of
the efforts being made to comply with this Hold Separate Order.

VI

ITIS FURTHER ORDERED that Respondents shall notify the
Commission at least thirty (30) days prior to:

A. Any proposed dissolution of such Respondent;

B. Any proposed acquisition, merger, or consolidation of
such Respondent; and

C. Any other change in such Respondent including, but not
limited to, assignment and the creation or dissolution of
subsidiaries, if such change may affect compliance
obligations arising out of this Hold Separate Order.

VIIL

IT IS FURTHER ORDERED that, for purposes of determining
or securing compliance with this Hold Separate Order, and subject to
any legally recognized privilege, and upon written request and upon
five (5) days notice to the applicable Respondent made to its principal
United States offices, registered office ofits United States subsidiary,
or headquarters address, such Respondent shall, without restraint or
interference, permit any duly authorized representative of the
Commission:

A. Access, during business office hours of such Respondent
and in the presence of counsel, to all facilities and access
to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
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documents in the possession or under the control of such
Respondent related to compliance with this Hold
Separate Order, which copying services shall be provided
by such Respondent at the request of the authorized
representative(s) of the Commission and at the expense
of such Respondent; and

The opportunity to interview officers, directors, or
employees of such Respondent, who may have counsel
present, related to compliance with this Hold Separate
Order.

VIIIL.

IT IS FURTHER ORDERED that this Hold Separate Order
shall terminate at the earlier of:

A.

Three (3) business days after the Commission withdraws
its acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34;
or

the day after the last of the divestitures required by the
Decision and Order is completed; provided, however, that
when the Divestiture Assets that are included within the
Hold Separate Business are divested pursuant to the
applicable paragraphs in the Decision and Order, those
Divestiture Assets shall cease to be covered by this Hold
Separate Order.

By the Commission.
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[Incorporated By Reference, But Redacted From the Public
Record Version]
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDERS TO AID PUBLIC COMMENT

Introduction

The Federal Trade Commission (“Commission”) has accepted for
public comment, subject to final approval, an Agreement Containing
Consent Orders (“Consent Agreement”) from Alan B. Miller and
Universal Health Services, Inc. (collectively, “UHS”) and Psychiatric
Solutions, Inc. (“PSI”). The purpose of the proposed Consent
Agreement is to remedy the anticompetitive effects that would
otherwise result from UHS’s acquisition of PSI. Under the terms of
the proposed Consent Agreement, UHS is required to divest four
psychiatric facilities and eleven affiliated clinics operating in three
local acute inpatient psychiatric care markets to acquirers who
receive the approval of the Commission. The proposed Consent
Agreement also requires UHS to divest all related assets and real
property necessary to ensure that the buyer(s) of the divested
facilities will be able to quickly and fully replicate the competition
that would have otherwise been eliminated by the acquisition. Finally,
UHS and PSI have agreed to an Order to Hold Separate and
Maintain Assets (“Hold Separate Order”) that requires UHS to
maintain and hold separate the facilities to be divested pending their
final divestiture pursuant to the Consent Agreement.

The proposed Consent Agreement has been placed on the public
record for thirty days to solicit comments from interested persons.
Comments received during this period will become part of the public
record. After thirty days, the Commission again will review the
proposed Consent Agreement and comments received, and decide
whether it should withdraw the Consent Agreement, modify the
Consent Agreement, or make it final.

OnMay 16,2010, UHS and PSI entered into a merger agreement
under which UHS proposes to acquire all of the outstanding voting
securities of PSI for approximately $2.0 billion in cash, and to assume
approximately $1.1 billion of PSI debt. The Commission’s complaint
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alleges that the proposed acquisition, if consummated, would violate
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45, by removing an actual, direct, and substantial
competitor from three local markets for acute inpatient psychiatric
care. The proposed Consent Agreement would remedy the alleged
violations by requiring complete divestitures in each of the three
markets. These divestitures will replace the competition that
otherwise would be lost in these markets as a result of the proposed
acquisition.

The Parties

UHS, headquartered in King of Prussia, Pennsylvania, owns or
operates 25 general acute care hospitals and 102 behavioral health
facilities located in 32 states, Washington, D.C., and Puerto Rico. It
is one of the nation’s largest hospital management companies, with
2009 revenues totaling approximately $5.2 billion. In 2009, UHS’s
102 behavioral health facilities generated approximately $1.3 billion
in revenue (25% of total revenues) from nearly 8,000 licensed beds
and over 2 million patient days.

PSI, headquartered in Franklin, Tennessee, operates 94 inpatient
behavioral health facilities in 32 states, Puerto Rico, and the U.S.
Virgin Islands. The 11,000 licensed beds at these facilities accounted
for 2.8 million patient days in 2009. The company also manages the
behavioral health programs for 109 general acute care hospitals
owned by third parties. PSI’s revenue for the twelve months ending
December 31,2009 was approximately $1.8 billion. Behavioral health
facilities and residential treatment centers generated 93% of 2009
revenues and the contract management business accounted for the
remaining 7%.

Acute Inpatient Psychiatric Services

UHS’s proposed acquisition of PSI poses substantial antitrust
concerns in the relevant product market ofacute inpatient psychiatric



UNIVERSAL HEALTH SERVICES, INC. 285

Analysis to Aid Public Comment

services. Acute inpatient psychiatric services are those provided for
the diagnosis, treatment, and care of patients deemed to be a threat
to themselves or others or unable to perform basic life functions, due
to an acute psychiatric condition.

The three acute inpatient psychiatric services markets are local in
nature. Analysis of patient flow data and evidence gathered from
market participants indicate that patients and their families prefer to
find care close to home in order to facilitate visits or participation in
family therapy. Also, emergency responders typically transport
patients in acute psychiatric distress to the nearest emergency room
for treatment or placement. The three acute inpatient psychiatric
services markets affected by the proposed acquisition are: the State
of Delaware; the Las Vegas, Nevada metropolitan statistical area;
and the Commonwealth of Puerto Rico.

The proposed acquisition would dramatically increase market
concentration in each of the relevant acute inpatient psychiatric
markets. The markets already range from moderately to highly
concentrated prior to the acquisition. In each market, the proposed
acquisition would significantly increase market concentration and
eliminate substantial, direct competition between two significant
acute inpatient psychiatric care providers. Under the 2010
Department of Justice and Federal Trade Commission Horizontal
Merger Guidelines, an acquisition is presumed to enhance market
power or facilitate its exercise if it increases the Herfindahl-
Hirschman Index (“HHI”’) by more than 200 points and results in a
post-acquisition HHI that exceeds 2,500 points. The proposed
acquisition far exceeds these thresholds: the post-acquisition HHIs
range from 3916 to 4942, and HHI levels would increase by 1428 to
2610 points above pre-acquisition levels. The proposed acquisition
also would result in UHS controlling approximately 60 percent or
more of the acute inpatient psychiatric beds in each of the affected
markets.

The presumption of anticompetitive harm created by the steep
increases in market concentration is further supported by evidence of
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the intense rivalry between UHS- and PSI-owned facilities that would
be eliminated by the proposed acquisition. In each of the local
markets, consumers have benefitted from the head-to-head
competition in the form of lower health care costs, higher quality of
care, and improved service offerings. Left unremedied, the proposed
acquisition likely would cause anticompetitive harm by enabling UHS
to profit by unilaterally raising the reimbursement rates negotiated
with commercial health plans. These costs are ultimately passed on
to consumers in the form of higher premiums, co-pays, and other out-
of-pocket costs. The loss of competition also reduces UHS’s
incentive to improve quality and provide better service.

New entry is unlikely to deter or counteract the anticompetitive
effects of the proposed acquisition. Among other entry barriers,
regulatory requirements pose substantial barriers to entrants
attempting to establish new psychiatric facilities or to expand their
offerings in the relevant markets. In particular, Delaware and Puerto
Rico require Certificates of Need in order to enter or significantly
expand the number of beds provided in the market. The availability
of'suitable land, local zoning regulations, and Medicare and Medicaid
certifications also impact significantly the ability of firms to enter or
expand. As a result, new entry sufficient to achieve a significant
market impact is unlikely to occur in a timely manner in these
markets.

The Proposed Consent Agreement

The proposed Consent Agreement wholly remedies the
anticompetitive effects of the acquisition by requiring the divestiture
ofall of the PSI or UHS assets to a Commission-approved buyer (or
buyers) within six months of the date the Consent Agreement
becomes final in Delaware and Las Vegas, and within nine months in
Puerto Rico. Specifically, the proposed Consent Agreement requires
the divestiture of four facilities that provide acute inpatient
psychiatric care, as well as related outpatient clinics, contracts,
commercial trade names, and real property, in the three geographic
markets. See Appendix A for a complete list of the divestiture assets.
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Each psychiatric facility and its associated clinics to be divested in
Delaware and Puerto Rico is a stand-alone business, and includes all
of the assets necessary for a Commission-approved buyer to
independently and effectively operate each facility. The two facilities
in Las Vegas are closely related and complementary businesses and
were jointly managed within PSI; as such, the two facilities together
constitute a stand-alone business, and include all of the assets
necessary for a Commission-approved buyer to independently and
effectively operate the business.

The proposed Consent Agreement contains several provisions
designed to ensure that the divestitures are successful. First, the
Commission will evaluate the suitability of possible purchasers of the
divested assets to ensure that the competitive environment that would
have existed but for the transaction is replicated by the required
divestitures. If UHS fails to divest the assets within the required time
period to a Commission-approved buyer, the Consent Agreement
permits the Commission to appoint a trustee to divest the assets.
Second, UHS is required to provide transitional services to the
Commission-approved buyer. These services will facilitate a smooth
transition of the assets to the acquirer, and ensure continued and
uninterrupted operation of the assets during the transition. Third, the
Consent Agreement requires UHS to remove any contractual
impediments that may deter the current managers of the facilities to
be divested from accepting offers of employment from any
Commission-approved acquirer and to obtain all consents necessary
to transfer the required assets. Finally, to ensure that the Commission
will have an opportunity to review any future attempt by UHS to
acquire any acute inpatient psychiatric services provider in any of the
three geographic markets at issue, the proposed Consent Agreement
contains a ten-year prior notice provision.

The Hold Separate Order requires the parties to maintain the
viability of the divestiture assets as competitive operations until each
facility is transferred to a Commission-approved buyer. Specifically,
the parties must maintain the confidentiality of sensitive business
information, and take all actions necessary to prevent the destruction
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or wasting of the divestiture assets. After UHS acquires PSI, the
Hold Separate Order requires that UHS separately hold and maintain
the divestiture assets and appoint a Hold Separate Manager to
operate these assets pending their divestiture.

The sole purpose of this analysis is to facilitate public comment
on the Consent Agreement. This analysis does not constitute an
official interpretation of the Consent Agreement or modify its terms
in any way.
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Complaint

IN THE MATTER OF
ORECK CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) AND SEC. 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4321; File No. 102 3033
Filed May 19, 2011 — Decision May 19, 2011

This consent order relates to Oreck Corporation’s (“Oreck”) advertising,
marketing, and sale of its Oreck Halo vacuum cleaner and Oreck ProShield Plus
portable air cleaner. The complaint alleges that Oreck misrepresented that its
Oreck Halo and Oreck ProShield Plus (1) substantially reduces the risk of or
prevents the flu; (2) substantially reduces the risk of or prevents other illnesses
or ailments caused by bacteria, viruses, molds, and allergens, such as the
common cold, diarrhea, upset stomachs, asthma, and allergy symptoms; and (3)
will eliminate all or virtually all common germs and allergens found on the floors
in users’ homes. The consent order prohibits Oreck from making misleading
representations that the Oreck Halo or any other vacuum cleaner (1) reduces the
risk of or prevents the flu; (2) reduces the risk of or prevents illnesses or ailments
caused by bacteria, viruses, molds, or allergens, such as the common cold,
diarrhea, upset stomachs, asthma and allergy symptoms; (3) will eliminate all or
virtually all germs, bacteria, dust mites, molds, viruses or allergens from a user’s
floor; and (4) will eliminate any percent or numerical quantity of germs, bacteria,
dust mites, molds, viruses or allergens from a user’s floor. The consent order also

requires Oreck to pay $750,000 in consumer redress.
Participants
For the Commission: Matthew D. Gold and Kerry O’Brien.
For the Respondent. John G. Arena, Oreck Corporation;
Michael L. Sibarium, Pillsbury Winthrop Shaw Pittman LLP; and
Brian D. Fergemann, Winston & Strawn LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Oreck Corporation, a corporation (“respondent™), has violated the
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provisions of the Federal Trade Commission Act, and it appearing to
the Commission that this proceeding is in the public interest, alleges:

1. Respondent Oreck Corporation is a Delaware corporation
with its principal office or place of business at 565 Marriott Drive,
Suite 300, Nashville, Tennessee 37214.

2. Respondent has manufactured, advertised, labeled, offered for
sale, sold, and distributed products to the public, including the Oreck
Halo vacuum cleaner and the Oreck ProShield Plus portable air
cleaner. Respondent offers these products direct to consumers by
telephone and through numerous websites, including
www.oreck.com, www.healthier-home.com, www.oreckhalo.com,
and www.oreckpureair.com, as well as through company-owned and
franchised retail stores and third-party retail outlets. The Oreck Halo
and the Oreck ProShield Plus are “devices,” within the meaning of
Sections 12 and 15 of the Federal Trade Commission Act.

3. Theacts and practices of respondent alleged in this complaint
have been in or affecting commerce, as “commerce” is defined in
Section 4 of the Federal Trade Commission Act.

4. The Oreck Halo is an upright vacuum cleaner that has a built-
in light chamber and a HEPA filter bag. The light chamber generates
ultraviolet light in the C spectrum onto floor surfaces while
vacuuming. Respondent promotes the Oreck Halo as effective,
through normal use, in killing virtually all bacteria, viruses, germs,
mold, and allergens that exist on carpets and other floor surfaces.

5. The Oreck Proshield Plus is a portable room air cleaner.
Containing an electrostatic precipitator, the Oreck Proshield Plus
uses a process called electrostatic attraction to trap airborne particles.
Respondent promotes the Oreck ProShield Plus as effective, through
normal use, in killing virtually all bacteria, viruses, germs, mold, and
allergens that exist in the air of an average-sized household room.

6. Respondent has disseminated or has caused to be
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disseminated advertisements for the Oreck Halo and Oreck ProShield
Plus, including but not necessarily limited to the attached Exhibits A
through N. These advertisements contain the following statements
and depictions:

A. http://www.oreck.com/flu-fighters/index.cfim, accessed

12/9/09 (Exhibit A)

Introducingsec - e

Flu Fighters

“The new Oreck ProShield™
Plus Air Purifier with Helios
Shield™ captures and destroys
many airborne viruses like the
flu.

You can do something about the
air in your home. Twice every
hour, the new Oreck ProShield
Plus cleans and re-circulates the
air in a 12' x 1 8 room. In
in-home testing, the ProShield
helped deliver up to a 99%
reduction in particles down to
.1 microns.* . ...”

“The Oreck Halo® kills many
germs on your floor while
you vacuum.

Now you and your family can
enjoy a healthier clean. This is
the only vacuum in the world
that uses powerful UV-C light
to kill many of the germs that
could be living on your floors.
UV-C technology is not new.
It’s used to sanitize hospital
operating rooms and to purify
drinking water. . . .”


http://www.oreck.com/flu-fighters/index.cfm,
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B. Oreck Halo and ProShield Plus Print Advertisement

(Exhibit B)
“Introducing the Oreck Flu Fighters.

Help stop the flu on virtually any surface and in the air in
your home.

Captures Viruses

The NEW Oreck ProShield™ Plus Air Purifier with Helios
Shield™ can capture and destroy many airborne viruses
like the flu.

Y ou can do something about the air in your home. Twice
every hour, the new Oreck ProShield Plus cleans and
re-circulates the air in a 12' x 1 §' room. In in-home
testing, the ProShield helped deliver up to a 99%
reduction in airborne particles down to .1 microns.*

Now you and your family can enjoy a healthier clean.
This is the only vacuum in the world that uses powerful
UV-C light to kill many of the germs that could be living
on your floors. UV-C technology is not new. It’s used
to sanitize hospital operating rooms and to purify
drinking water supplies. See for yourself just how
effective it is and what a fantastic job it does on all types
of floor surfaces.® .. ..”

[The advertisement contains the following statement in
small print: “*Results may vary. Extent of killing on
surfaces depends on microorganism exposure time. The
Oreck Halo vacuum cleaner is not intended for use in the
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cure, mitigation, treatment or prevention of any disease
or medical condition, including asthma or allergies.”]

. Oreck Halo 30-minute Infomercial (Exhibit C, transcript,
and Exhibit D, DVD containing ad)

[Announcer]: “Your floors look clean but are they
really...even if it looks clean there can be germs, mold,
bacteria, viruses, dust mite and flea eggs living right
under your feet. Tracked in on your shoes or carried in
by your pet. Did you know that you can find over
100,000 dust mites on one square yard of carpet and dust
mites have been linked to indoor allergies and asthma.
Plus there can be up to 2,500 bacteria, a common cause
of infections on just one square inch of tile. But it gets
worse! You could find up to 200,000 bacteria on just
one square inch of carpet.”

[Announcer]: “Ordinary vacuums pick up dirt, but may
leave germs behind and harsh chemicals like bleach can
ruin carpet. But now you can kill and reduce many germs
and bacteria on all your floors, while you vacuum.
Introducing the revolutionary Oreck Halo-the only
germ-killing UVC vacuum!”

[The advertisement depicts a woman quickly vacuuming
up all simulated germs. On the screen, the following
statement appears in small white print superimposed at
the bottom of the screen for a few seconds: “Simulation
only. Results may vary. Extent of killing on surfaces
depends on microorganism exposure time. The Oreck
Halo vacuum cleaner is not intended for use in the cure,
mitigation, treatment or prevention of any disease or
medical condition, including asthma or allergies.”]
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[Announcer]: “The light chamber in the Oreck Halo has
killed up to 99.9% of bacteria exposed to its light in one
second or less.”

[The advertisement depicts a woman vacuuming up all
simulated germs. On screen, the statements appear:
“Killed up to 99.9% of bacteria in laboratory testing.”
and “One second or less.”]

[Andrea Jackson]: “The Oreck Halo light chamber has
been tested and shown to kill up to 99.9% of certain
common germs, plus dangerous pathogens like E. Coli
and MRSA. Best of all, the many germs it kills can then
be vacuumed up without a trace, thanks to superior
vacuum technology that could only come from Oreck.”

[The advertisement depicts a man quickly vacuuming up
all simulated germs. On screen, the following statement
appears: “Reduced up to 99.9% of common germs in
laboratory testing.” The advertisement also contains the
following statement in small white print superimposed at
the bottom of the screen: “Simulation only. Results may
vary. Extent of killing on surfaces depends on
microorganism exposure time. The Oreck Halo vacuum
cleaner is not intended for use in the cure, mitigation,
treatment or prevention of any disease or medical
condition, including asthma or allergies. Do not attempt
to look into Oreck Halo light. See Owner’s Manual for
safety and other instructions.”]

[Announcer]: “In laboratory testing the Halo light
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chamber can kill flu virus and e.coli bacteria in as little as
.33 seconds. There is no extra work and no extra
cleaning.”

[The advertisement depicts a man in lab coat vacuuming,
followed by the following chart:

UP TO 99.9% KILL iseconus

| "NETee  lo.ao0
3 i INFLUENZA '0.33

MYCOBACTERIUM |
TuseRcuLosie. |0.50

SALMONELLEA {
ENTERITIDIS ' 0.38

The advertisement then calls out from the chart the times
relating to the flu virus and e. coli bacteria.]

[Stan Kikkert]: “I’m Stan Kikkert. In carpets, we can
commonly find staphylococcus. Basically we did a simple
experiment. [ applied staphylococcus to the surface of
various carpet samples. Some of those samples were
vacuumed two passes from the Oreck Halo vac. Some
received four passes, some received six passes. In
addition, I did this experiment in parallel with a
conventional vacuum, one that did not have an
ultra-violet light. After performing the vacuuming, I
swabbed the carpets, and transferred those swabs onto
some auger Petri dishes. What we saw was a
conventional vacuum is not effective at removing
microorganisms from the carpet. The Oreck Halo vac
was successful at removing bacteria from the surface of



296

FEDERAL TRADE COMMISSION DECISIONS

VOLUME 151

Complaint

carpet samples. That reduction was approximately 80%,

with each set of two passes.”

[On-screen depiction]

) BAGTERIAL

g REDUCTION
80% WITHEACH® -°

“UP.TO

[On screen in above depiction in small white print at the
bottom of the screen: “53% to 88% percent reduction in
bacterial load was observed in laboratory testing.”]

[Stan Kikkert]: “We see that repeated use of the Oreck
Halo vac, you get a repeated reduction in the amount of
bacteria that’s present on the surface of the carpet

samples.”

[On-screen depiction]

\ ;:(jﬁDINARY &
VYACUUM

" .53% to 8% percent rsductioriin LAS
—

[On screen in above depiction in small white print at the
bottom of the screen: “53% to 88% percent reduction in
bacterial load was observed in laboratory testing.”]




ORECK CORPORATION 297

Complaint

[Dr. Charles Gerba]: “To assess the effectiveness of the
Oreck Halo, we looked at the numbers of bacteria in five
different households. And I want to show you the results,
because they’re rather dramatic. Let me start with the Rosser
home, where you can see the number of bacteria on the
baby’s carpeting before and after the use of the Oreck
Halo-over a 90% reduction.”

ROSSER FAMILY - BABY'S CARPETING

[On-screen
depiction]

[On screen in above depiction in small white print at the
bottom of the screen: “Results may vary. Extent ofkilling on
surfaces depends on microorganism exposure time. Bacteria
colonies were incubated for comparison based on colony
growth. Results may not represent actual bacteria levels
present prior to incubation.”]

[Consumer endorser]: ‘“Now I know firsthand! I mean the
results are right in front of my face. It makes such a
difference. That’s just amazing.”

[Dr. Charles Gerba]: “Well, let’s take a look at the results
from the Harber’s kitchen tile floor. This is before and after.
You can see the effectiveness of the Oreck Halo - here over
90% reduction.”

[Woman’s voice; close-up of two simulated Petri
dishes-before and after-“Harber Family” heading]: “I can’t
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believe how much the Oreck Halo eliminated, and how, just
by using the Halo for the thirty days. . . I just couldn’t be
happier with the results.”

[Dr. Charles Gerba]: “Let’s move on to the Squier
household. You can see the large numbers of bacteria here,

and in this case we reduced the number of bacteria by more
than 99.9%.”

[Consumer endorser]: “The bacteria was almost gone, so |
know that if I continued to use the Oreck Halo, it’s gonna
remove more bacteria each time it’s being used.”

[Dr. Charles Gerba]: “Let’s move on to the Coble home-the
hardwood bedroom floors, you can see more than a 90%
reduction.”

[Consumer endorser]: “Couldn’t even express the night and
day results.”

. Oreck Halo 60-second Television Commercial (Exhibit E,

transcript, and Exhibit F, DVD containing ad)

[Announcer]: “Chances are allergens and illness triggers are
in your home...living right under your feet. Dirt and debris
you can see and germs, bacteria and dust mites that you can’t
see. So how do you get from here...

AN o Wi

\ [Depiction of simulated
germs, bacteria and dust
|| mite eggs deep below

| the surface of a carpet]
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to here?”

[Depiction of woman
quickly vacuuming up
all simulated mold,
bacteria, germs and
viruses]

[On screen in above depiction in small white print at the
bottom of the screen: “Simulation only. Results may vary.
Extent of killing on surfaces depends on microorganism
exposure time. Not intended to cure, treat or prevent any
disease or medical condition. Do not attempt to look into
Oreck Halo light. See Owner’s Manual for safety and other
instructions.”]

[Announcer]: “With the incredible germ killing vacuum so
revolutionary it could only be an Oreck.

The secret is the patented Halo Light chamber that creates a
powerful germicidal wavelength of UV-C light that can kill
and reduce up to 99.9% of germs and bacteria helping you
give your floors a healthier clean.”

[The advertisement depicts the Oreck Halo’s UV-C light
killing germs. On the screen, the following statement appears
in small white print superimposed at the bottom ofthe screen
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for a few seconds: “Results may vary. Extent of killing on
surfaces depends on microorganism exposure time. The
Oreck Halo vacuum cleaner is not intended to cure, treat or
prevent any disease or medical condition, including asthma or
allergies.”]

[Announcer]: “. . . . and learn how the Oreck Halo can help
you give your home a healthier clean.”

[ The advertisement depicts the Oreck Halo eliminating all
germs below the vacuum]

. Oreck Halo Print Advertisement (Exhibit G)

“Goodbye bacteria, viruses, mold, and germs. Hello barefoot
clean!

Introducing the powerful new Oreck Halo.™ The only UV-C
germ-killing vacuum.

There is a lot more that could be living in your home than just
your family and pets. Dust-mites, fleas and their eggs, mold,
bacteria, germs, and microorganisms that cause flu, diarrhea
and upset stomachs could be living there, too. Now there’s
an amazingly powerful new vacuum that was designed to help
protect your family from many of those microscopic,
uninvited guests. It’s the new Oreck Halo with exclusive
germ-killing UV-C Technology.

Technology proven in hospitals. The new Oreck Halo can
kill many bacteria, viruses, dust mite eggs, and even mold on
any floor surface.* That’s due to its powerful UV-C light.
This is the same light used to disinfect hospital operating
rooms and purify drinking water. You get a healthier clean.

2
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[Small print at bottom of ad: “Results may vary. Extent of
killing on surfaces depends on exposure time. Instant killing
is considered exposure times of one second or less. The
Oreck Halo vacuum cleaner is not intended for use in the
cure, mitigation, treatment, or prevention of any disease or
medical condition, including asthma or allergies. Bag filters
99.95% of all particles captured down to 0.3 microns.”]

. Oreck Halo Print Advertisement (Exhibit H)

“Make sure your child is the only thing crawling on your
floors.

Millions of germs, viruses and bacteria could be living on
your floor and can trigger asthma and allergy attacks, colds,
and flu.

SIEICISIS

When the light is
on, germs are gone.

2

. Oreck Halo Print
Advertisement
(Exhibit I)

“The Oreck Halo
helps you fight the
flu.
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Now you can enjoy a healthier clean, thanks to the Oreck
Halo.

This is the only vacuum in the world that uses powerful UV-
C light to kill many of the germs that could be living on your
floors, such as the flu. UV-C technology is not new. It’s
used to sanitize hospital operating rooms and to purify
drinking water. Plus the Oreck Halo is hypo-allergenic. It
traps 99.9% of particulates down to 0.3 microns.

2

. Oreck ProShield Plus 30-minute Infomercial (Exhibit J,

transcript, and Exhibit K, DVD containing ad)

[David Oreck]: “Here are a couple of questions. Do you
want to protect your family from exposure to colds and flu
this season in your home? Do you have pets? Do you ever
use aerosol cleaners? Does anyone in your family have
allergies or asthma? Now, if you answered ‘yes’ to any of
these questions, that’s where my new Pro Shield Plus Air
Purifier comes in.”

[On-screen
depiction of
woman
sneezing]

[Announcer]: “Our country is facing what some are calling
the worst flu season in years. Now more than ever we should
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be aware of the airborne germs and viruses that could be in
our home.”

[Host]: “Well, now you can fight back with this, the new
Oreck ProShield Plus, the air purifier that circulates the air to
capture and kill many of the potentially harmful things that
may be in it. I know how harmful they can be because my
health was severely affected for several years by indoor air
pollution. So when the folks at Oreck asked me to host this
show I told them I wanted to see proof that the ProShield
Plus worked in real homes for real families, and not just in a
laboratory. Their response? No problem.”

[Tony Frassrand]: “Well, our independent air quality
specialist did an initial test in the Vaccher’s home and found
that they had an incredibly high number of particles in their
air. We then turned on the Oreck ProShield Plus that was
placed it in the center of the living room, and the ProShield
Plus got to work cleaning the air. Our independent air
quality specialist retested the air over a short period of time
to see how the Oreck ProShield Plus performed. What’d you
find?”

[Indoor Air Quality Specialist]: “Well what I found was that
we had a 98% reduction.”

[Tony Frassrand]: “98% reduction.”

[Consumer endorsers]: “Wow!”

[Tony Frassrand]: “Remember, before the ProShield Plus,
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the Vaccher family was battling an extremely high number of
particulates in their air. In fact, the air in their home was
more polluted than the air outside. But, the ProShield Plus
helped remove 98% of those harmful particles out of the air.
Well, if it can happen here in the Vaccher home then it can
surely happen for you too.”

TEST AREA: Vaccher Residence - Living Room
— PM1— PM25— RESP — PM10 —TOTAL
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[On screen in above depiction in small white print at the
bottom of the screen: “High setting used for entire test
period of time in a sealed room. Percent reduction
includes natural deposition and particle size measured
down to 0.1 microns.”]

[Announcer]: “And here’s a special announcement. Our
country is facing what some are calling the worst flu season
in years. With the existing flu pandemic on the rise, now
more than ever we should be aware of airborne germs and
viruses that can be in our homes.”
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Health News Tr; “——

Worst Flu Season [l 8iiss
In Years!

for 30 Days!
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[On screen in above depiction in small white print at the
bottom of the screen: “The Oreck ProShield Air Purifier
is not intended for use in the cure, mitigation, treatment,
or prevention of any disease or medical condition,
including asthma or allergies.”]

[Announcer]: “That’s why when you order now, David
Oreck will give you $50.00 ofthis new Oreck ProShield Plus.
That’s how committed Oreck is to the well being of your
family and it’s a smart way to help reduce your chance of
exposure to colds and flu in your home.”

5 Y
RISK FREE
for 30 Days!

ith FREE Shipping

Reduce Your Chance of Exposure
~to-Colds & Flu:in Your Home

CALLNOW
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[Host]: “Few things are more beautiful than flowers in
bloom. Unfortunately, that can also mean pollen is in the air.
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And for some of us, that can mean more than just an
occasional sneeze. No wonder so many families with allergy
and asthma sufferers love the ProShield Plus.”

[David Oreck]: “In fact, independent testing proved the
ProShield Plus helped produce an astounding 99% reduction
in airborne particles in a room in an actual home. And it can
do the same in your home.”

|NDEPENDENT AIR QUALITY TEST
— PMi— PM25— RESP — PM10 — TOTAL
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[On screen in above depiction in small white print at the
bottom of the screen: “High setting used for entire test
period of time in a sealed room. Percent reduction
includes natural deposition and particle size measured
down to 0.1 microns.” ]

2

Oreck ProShield Plus 120-second Television Commercial
(Exhibit L, transcript, and Exhibit M, DVD containing ad)

[Announcer]: “Attention. The federal government warns we
could be in for the worst flu season in decades. So how are
you going to fight back the millions of microorganisms that
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could be riding on the airborne dust in your home?”

[Announcer]: “And those dust particles could carry things
like germs, cold and flu viruses, bacteria, mold and allergens.
And could be spreading illnesses like the influenza virus and
when your front door closes you and your family are sealed
in with that pollution.”

[The advertisement depicts simulated particles floating in
a typical livingroom]

[Announcer]: “Now, you can fight back with the new Oreck
ProShield Plus Air Purifier. The new ProShield Plus features
two air-purification innovations only available from Oreck.
Powerful fans circulate the air through the ProShield Plus and
Oreck’s patented Truman Cell electrostatically charges many
dust particles, allergens, germs and viruses pulling them out
of the air like a magnet. And for odors, Oreck’s brand new
Helios Shield uses ultraviolet light to smash the molecular
structure of gases and odors. In fact, in-home testing shows
that the new ProShield Plus helped deliver up to a 99%
reduction in airborne particles down to .1 microns.”

e
1 o L [On-screen
S depiction of
graph showing
99% reduction in
airborne
particles]

[On screen in above depiction in small white print at the
bottom of the screen: “High setting used for entire test
period of time in a sealed room. Percentage reduction
includes natural deposition and particle size measured
down to 0.1 microns.”]
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[Announcer]: “. ... Tryitrisk free for 30 days. Keep it and
enjoy the freedom of NO payment and NO interest for 1 year.
Call now and fight the flu in your home air, with the new

Oreck ProShield Plus air purifier.”

Oreck proshield plus print advertisement provided to

franchisees (exhibit n)

* 7 i
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Introducing the New Oreck
ProShield™”+ Air Purifier. In-home
testing shows the ProShield helped
deliver up to 99% reduction in airborne
particles down to .1 microns'.

Can capture

and destroy
many airborne
allergens and
viruses like the
flu!
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R
3 )y
POLLEN

[ The advertisement contains the following statement in small
print: “High setting used for entire test period of time in a
sealed room. Percent reduction includes natural deposition
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and particle size measured down to .1 micron.”]

7. Through the means described in Paragraph 6, respondent has
represented, expressly or by implication, that:

A.

The Oreck Halo substantially reduces the risk of or
prevents the flu;

The Oreck Halo substantially reduces the risk of or
prevents other illnesses or ailments caused by bacteria,
viruses, molds, and allergens, such as the common cold,
diarrhea, upset stomachs, asthma, and allergy symptoms;

The Oreck Halo will eliminate all or virtually all common
germs and allergens found on the floors in users’ homes;

The Oreck Halo’s UV-C light is effective against germs,
bacteria, dust mites, mold and viruses embedded in
carpets;

The Oreck ProShield Plus substantially reduces the risk
of or prevents the flu;

The Oreck ProShield Plus substantially reduces the risk
of or prevents other illnesses or ailments caused by
bacteria, viruses, molds, and allergens, such as the
common cold, asthma, and allergy symptoms; and

The Oreck ProShield Plus will eliminate all or virtually all
airborne particles from a typical household room under
normal living conditions.

8. Through the means described in Paragraph 6, respondent has
represented, expressly or by implication, that it possessed and relied
upon a reasonable basis that substantiated the representations set
forth in Paragraph 7, at the time the representations were made.
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9. Intruth and in fact, respondent did not possess and rely upon
a reasonable basis that substantiated the representations set forth in
Paragraph 7, at the time the representations were made. Therefore,
the representation set forth in Paragraph 8 was, and is, false or
misleading.

10. Through the means described in Paragraph 6, respondent
has represented, expressly or by implication, that:

A. Scientific tests prove that users of the Oreck Halo will
eliminate or virtually eliminate many common germs and
allergens found on the floors in their homes; and

B. Scientific tests prove that the Oreck ProShield Plus will
eliminate or virtually eliminate many common viruses,
germs and allergens from a typical household room under
normal living conditions.

11. In truth and in fact:

A. Scientific tests do not prove that users of the Oreck Halo
will eliminate or virtually eliminate many common germs
and allergens found on the floors in their homes; and

B. Scientific tests do not prove that the Oreck ProShield
Plus will eliminate or virtually eliminate many common
viruses, germs and allergens from a typical household
room under normal living conditions.

Therefore, the representations set forth in Paragraph 10 were, and
are, false or misleading.

12.  Respondent has provided advertisements to its franchised
stores for use in their marketing and sale of the Oreck Halo and the
Oreck ProShield, including but not necessarily limited to the attached
Exhibits B, F, G, H, and N.
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13. Through the means described in Paragraph 12, respondent
has provided means and instrumentalities to distributors of
respondent’s products in furtherance of the deceptive and misleading
acts or practices alleged in Paragraphs 6 through 11.

14. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.

THEREFORE, the Federal Trade Commission this nineteenth day
of May, 2011, has issued this complaint against respondent.

By the Commission.
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