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them, and if there was anything wrong with him, he would stop me
and he would discuss it and clear it up” (Crepeau 1759).

401. Field representatives discussed with each other the preva-
lence in their office of such practices as faking sources or other
shortcuts (Hille 4517-18; Silar 3924; Buckley 1255, 1257; Monson
3254-55, 3260, 3287). Field representatives in their conversations-
also expressed the view that the job was virtually impossible (Wines
390; Dodson 3069-70, 3067-68). The existence of such conversations
demonstrates a state of mind in branch offices likely to lead to
infraction of Company policy such as the falsification of sources.?s*

402. Generally, field representatives did not fake sources in those
instances where unfavorable or protective/decline information was
developed (e.g., Monson 3302; Moxham 3515; Pollard 316, 356, 361;
Feriante 4448-49 cf. Wallace 3014; Hille 4534-35).

403. Field representatives were subjected to conflicting pres-

sures; namely, to produce a certain number of reports in a normal
workweek and meet Time Service requirements and, at the same
time, to produce protective/ declinable information by careful
interviewing and by asking a full range of questions (see Findings
315, 344, 354-55, 372-74; see also Findings 370, 371). [145]
- 404. Many field representatives were able to complete the
caseload assigned within a normal workweek in accordance with
Company procedures and to earn a full or partial bonus; certain of
them put in some overtime in earning the bonus (e.g., Baranek 9703,
9698-99; Bender 7687-88, 7683-84; Getz 12348-49, 12397; Harroun
9512, 9506-07; Hilderbrand 12011-12; L. Jones 10454-55; C. Mat-
thews 12788, 12795, 12803; Rawls 11065-66; Saltzgaber 11972-74,
11983-84).

405. A substantial number of field representatives, however,
were unable to complete the work in either the normal workday or
workweek in accordance with Company procedures. They compen-
sated for such inability by contacting unqualified sources, faking
sources, misstating time coverage, hurrying through interviews
failing to ask a full range of questions, using the telephone in :
manner not in accord with Company procedures, or workiny
excessive overtime (Findings 377-94, 400).

406. Respondent instructed its field representatives:

Honesty—Fairness

Our business has been built upon integrity and character; nothing in it is mc

16t Apother field representative felt he could falsify sources when he saw reports prepared by others v
vague listings such as “resident” and an address (Pollard 358).
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important. As a service company, the nature of our business makes it essential that
we maintain and adhere to strict principles of honesty. }

In many businesses, the term ‘dishonesty’ implies mishandling of money or
merchandise. We sell a service—therefore, such actions, for example, as recording
hours not worked and miles not driven, or listing sources not contacted, constitute
dishonesty in our type of business. For obvious reasons, anyone found lacking in
honesty, in our strictest sense of the word, cannot be retained as an employee. {146]

There is no room for prejudice in our work. The person on whom we report is
entitled to scrupulous fairness on our part. This obligation is co-equal with our
responsibility to our customers as well as to our Company. You are not being fair to
them unless you are also fair to the subject.

(RX 102D.)

407. It was respondent’s policy to terminate immediately all field
representatives falsifying information such as sources during the
course of an investigation (RX 102D; Jenkins 5778, Lieber 9015,
Browning 6062, Baranek 9703, Dodson 3096-97, Pollard 358, Ledum
4717).1 This policy was communicated to respondent’s field repre-
sentatives and was generally carried out when such practices were
detected (e.g., Tr. 4717, Shaffer 8389, Burk 10380, Getz 12349, Curtis
7152-53).183

408. It is not possible for a manager or supervisor to determine
whether all information was properly obtained and whether all
sources listed were, in fact, interviewed simply by reading a report
(A. Brown 7747, J. Curtis 7154, Freeman 10199, Hives 9735-36, J.F.
Moore 10043-44, J. Moore 8842). Reading a number of reports
prepared by a field representative may lead to a suspicion that there
has been falsification. However, it is seldom possible to be certain
from a reading of the reports alone. Vague source listings in a series
of reports may raise a question as to whether all listed sources were,
in fact, interviewed [147](Curtis 7154, Freeman 10199-200, J. Moore
8842, Brothers 7420-21, Lieber 9015-17). Reports consistently con-
taining minimal amounts of information may raise the same
juestion (Lieber 9015-16). And, respondent’s management believes
hat the absence of protective and declinable information on a
onsistent basis may also indicate that sources have been falsified

Brothers 7420-21, Laugavitz 10328, Jenkins 5779-80). An excessive
umber of reopened cases (Jenkins 5778, Lieber 9016, Curtis 7 1538)
ay raise similar suspicions.

409. Respondent employs various measures such as the put-up.

stem (Curtis 7153, Lieber 9016), the regular review process in the
“fice (Lieber 9015), and analyses of field representatives’ cases

m_e Commission witnesses testifying herein were terminated for that reason.

% There were some exceptions: see CX 1592A-H. In the Denver office, the discipline meted out depended

irely on the degree of fabrication.” In that office, falsification of time coverage, according to one of
andent's witnesses, apparently was not considered as serious as other infractions (Hilderbrand 12012-13).
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covering such subjects as source listing, source selection and
information content, to check the integrity of reports (Brothers
7375-77, J. Curtis 7146-47, Lieber 9034-35, Crawford 12568-69).

410. Performance reviews are conducted on trainees, and, period-
ically, on other field representatives and on an as-needed basis. They
involve going on the street to recheck with the sources listed by field
representatives in previously completed reports to determine that
the sources were, in fact, contacted, that all the questions were
asked, and that the reports accurately reflected the answers
(Brothers 7377, Browning 6062-63, Curtis 7148, Jenkins 5701-02,
Eldred 11202, Crawford 12568-69, Hilderbrand 12014). Performance
reviews may be utilized when there is an indication the reports may
have been falsified (Lieber 9016-17, Ross 9343-44). Performance
reviews are a cost to the branch office (Bresnahan 567-68).1¢¢ [148]

411. Respondent failed to effectively police falsification of sources
by certain of its field representatives.’® Its supervision must be
deemed ineffective.

412. A substantial number of field representatives have falsified
information such as sources (Finding 405). The widespread nature of
this practice and the fact that such facts were committed by field
representatives knowing they risked termination for such infrac-
tions compels the inference that a substantial number of field
representatives were unable to complete the job assigned to them in
a normal workday in accordance with respondent’s instructions.

413. Such inability resulted from the fact that particular field .
representatives were given more cases than they could complete in
accordance with Company procedures in the particular areas where
they worked or under the conditions prevalent in the offices and
areas to which they were assigned. Such inability led to shortcuts
such as faking. Thus, respondent’s investigative procedures may
result and have resulted in inaccurate reporting. Certain field
representatives taking shortcuts, such as falsifying sources or
utilizing unqualified sources, may have been ill-suited for the job
because of lack of competence, disorganization or personal problems.
This evidences only that respondent has hired a substantial number
of employees unable to cope with the workload and the working
conditions generated by respondent’s compensation system and
other policies. Inaccurate reporting is likely where considerable

164 Normally, it is computed on an hourly basis at the normal hourly investigative rate (Tr. 567).

s Eg. faking sources 10 to 20 percent of the time on a circuit run (Tr. 3515). Faking sources 2 to 3 times a
month (Tr. 3298-99); not interviewing sources listed about 75 percent of the time (Tr. 3063); listing sources not seen
in 30 percent of the cases (Tr. 4514-15); listing outside sources not seen 40 percent of the time in those instances
where a direct interview with the insured was obtained (Tr. 2870); faking sources on the order of one out of 15 cases

(Tr. 356); faking by a long-time field representative known to management as “consistently sporadic in his work
habits™ (Tr. 455, 458, 460-61; RX 483A).
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numbers of field representatives are unable to meet the require-
ments of respondent’s system for whatever reason, notwithstanding
the fact that others with more ability or more favorably situated are
able to cope. [149]

C. Respondent’s Computations Pertaining to Reasonableness of
Compensation Procedures '

(1) Respondent’s 1969 and 1973 Product Cost and Effort Studies

414. Respondent has, from time to time, made product cost and
effort or time studies to determine the effort required to complete
various types of reports in different parts of the country (Burge
5012-13).

415. Analysts in respondent’s research department used data
from such studies for two major purposes:

1. To compute profitability by type of report, and
2. To develop standard cost estimates for proposed new reports.
(RX 566 II1-5.) '

416. Time studies were conducted in 1967, 1969, and 1973 (Bruns
13912-14; RX 566).166

417.  The 1969 time study had a goal of timing 5,000 reports and,
in fact, 3,619 timings were completed in that study (Bruns 13914,
Deibig 13614-15). Analysts conducting the study spent approximate-
ly 222 man-days in making observations in the field (RX 566 I-1).
One hundred seventy field representatives out of a population of
6,031 were timed in the 1969 study (RX 566 II-11).

418. The scope of the 1973 study was more limited than the 1969
study. It included observations of approximately 1,500 individual
reports. Analysts conducting the study spent approximately 151
man-days in making observations in the field (RX 566 I-1-1-2).
Eighty-eight field representatives out of a total population of 5,145
were timed in the 1973 study (RX 566 11-11). [150]

419. The timers or analysts who conducted the 1969 and 1973
studies observed each field representative selected for inclusion in
the studies for one full day. The procedures involved in such
observations included the following major steps:

The analyst worked with the manager of the office where he was to conduct
observations to determine which field representatives were to be observed . . .
The analyst met the field representative at the beginning of his day’s work. He

te8 Since 1973, respondent has conducted timings in 1975 and 1976 (Deibig 13878).
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then observed his activities throughout the day and timed each of the field
representative’s tasks with a stopwatch.

The analyst entered the stopwatch timings and other pertinent information on
standard forms. . . .

(RX 566 I-5.)

420. For the 1969 study, respondent sought to select a representa-
tive group of offices per region, including larger metropolitan branch
offices, smaller branch offices in the country and suboffices (Bruns
13938). Some consideration was also given to selecting offices not
timed in 1967 (Bruns 13969).

421. In 1973, the branch offices to be timed were selected by
respondent’s employee James Deibig, who broke down all branch
offices then existing into three categories: large, medium and small.
Selections were made from the three categories, with an attempt to
secure a geographic mix of all three types (Deibig 13623-24).267 The
study, however, was cut short and a number [151Jof the branch
offices and suboffices originally scheduled for timing were not timed.
Respondent’s witness responsible for selecting the cross section of
offices was unable to state how many were dropped (Deibig 13631,
13866).

422. Field representatives chosen for timing were not chosen on a
random sampling basis (RX 566 11-8-11-9).1¢ Since random sampling
was not used, the data obtained in the study cannot be relied upon on
a purely theoretical statistical basis to make predictions about total
population (Brown 14172-73, 14214). ,

423. Respondent described the procedures for selecting field
representatives as follows in its exhibit, RX 566:

General guidelines were provided to the study analysts for requesting field
representatives to be made available for timing by each branch office visited. The final
decision as to which individuals would be timed was left to the analyst and the branch
office manager. )

. . . The study procedures specified that advance notice was to be given to the
offices to be visited regarding the types of reports that should be covered in the
timings. The analysts had been instructed to request individuals to be timed who
would provide maximum coverage of the basic report types. The procedures specified
that they were to avoid timing field representatives whose reporting standards
reflected subsidies provided by the Company, and that they [152]should attempt to "
obtain timings for a cross-section of field representatives by length of service and by
level of performance. These guidelines would tend to exclude from the study field
representatives working primarily special, nonbasic reports. The guidelines woulc

‘7 To cut down on driving time for the timers, an attempt was made to line up the three to four suboffices tha
the timers would visit each week within an hour's driving time of each other (Deibig 13878).:

'8 For a sample to be random, the procedures used to select the sample from the total population must assur
that each element in the population will have an equal ct of being sel d for inclusion in the ple (RX 5¢
11-9).
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also exclude high and low-performing representatives, since only trainees and
management-level representatives have subsidized reporting standards.

(RX 566 11-8.)

424. Infact, the field representatives to be timed were selected by
the branch office managers (Tr. 13887, 14050).

425. Some of the more prevalent reports timed in 1969 were the
regular life report, life NORS written, life NORS non-written,
intermediate life, streamlined life, special narrative life, automobile,
streamlined automobile, ballpoint pen auto, personnel selection,
double rate personnel selection, and triple rate personnel selection
(Deibig 13533).

426. In selecting cases to be timed in 1973, respondent’s employ-
ee, James Deibig, listed 85 services which constituted “almost 90
percent of the total revenues produced by Retail Credit at that time.”
He excluded from these “target cases” those on which numerous
samplings had been obtained in the 1969 study and provided tally
sheets to the timers so that a minimum of 30 timings could be
completed on each report scheduled for timing. Although regular life
and regular auto cases were not targeted, timings of such cases were
completed in 1973 due to “the nature of those two reports.” (Deibig
13624--25).

427. On the basis of the 1973 study, respondent computed the
following average effort in minutes required to complete its basic life
and auto reports: [153]

No. Cases Average

Completed Effort (Minutes)*
Life 188 28.750
Auto 275 31.317
Normal Report Time 30.275

(weighted average of Life and Auto)
(RX 566 I1I-7.)e0

(2) Evaluation of the 1969 and 1973 Time Studies by Arthur
Andersen & Co. (The Andersen Study)

428. Arthur Andersen & Co. (Andersen), respondent’s outside
wditing firm (Woodham 14094), was retained to review the proce-
lures utilized by respondent in its time studies to gain an under-
tanding of those procedures and to prepare a report giving

' Arthur Andersen & Co. recomputed the effort necessary to complete those reports and determined that
spondent’s computation had overstated the average effort per report. Its computation showed an average of 26.64

nutes and 28.75 minutes, respectively for the basic life and auto reports (RX 566 IV-14). The Andersen study (see

ra), after adjustment, relied upon 191 observations of the regular life report and 273 of the regular auto report
X 566 V-8, IV-15).
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Andersen’s evaluation of the procedures utilized (Tr. 14095). Ander-
sen was also asked to examine the data from the timing sheets and to
relate the findings from the study to the performance standards of
the Company for field representatives (Tr. 14096). RX 566 is the
study prepared by Andersen at respondent’s request.

429. Andersen’s stated purpose in making the review was:

—To gain an in-depth understanding of the purpose, scope, procedures, and results of
the studies conducted in 1969 and 1973; [154]

—To evaluate the studies and identify any weaknesses in procedures and scope; and

—To perform additional analyses of the data obtained during the studies to determine
whether the results support the reasonableness of the Company’s field representa-
tive reé)orting standards. :

(RX 566 1-13))

The completed study was transmitted by Andersen’s letter, dated
May 30, 1975 (RX 566).

(3) Andersen Evaluation of Respondent’s 1969 and 1973 Product
Cost and Effort Studies

430. Work measurement is a systematic method of recording
observations of work activity usually for the purpose of establishing
or revising standards for performance in a job. It is generally
employed in manufacturing or purely clerical situations where the
worker location is fixed, where the task to be performed can be
divided into small elements, and the task itself is repetitive and brief
in duration (RX 566 11-2).

431. Andersen concluded that completion of investigative reports
by field representatives was not a typical application of work
measurement. technique and that the basic steps followed by
respondent would be expected to differ from those that would be
followed in a manufacturing or clerical environment. It concluded
further that basic work measurement concepts were, nevertheless,
applicable (RX 566 11--2).

432. Respondent’s product cost and effort stud1es, utilized for the
purpose of determining how long it takes to prepare reports for the
purpose of using the data to price the product were innovative at the
time they were conducted (Prince 14476, 14478). Work measurement
was being extended beyond industrial activities to service industries
(Tr. 14477). In this connection, Andersen felt that respondent was on
the leading edge of using work measurement techniques for such
purposes (Tr. 14477).

433. Andersen concluded that, although the sampling technique
used for selection of field representatives could not have resulted in a
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random sample, the actual results [155]obtained appear to corre-
spond reasonably well to the Company’s total population of field
representatives in terms of length of service with the Company (RX
566 11-9).

434. 1t is difficult to determine whether bias exists in the samples
from a visual comparison of the length-of-service percentages in the
samples to the total population of field representatives. Andersen,
therefore, utilized a statistical test to determine whether the
samples were biased. The results of the test did not indicate a biased
sample in the 1973 study. The test did show a biased sample for the
1969 study with more field representatives timed in the 1 to 5, 5 to
10, and 10 to 15 years length-of-service groups (RX 566 II-9-I1-10).

435. Andersen, in its review of the procedures used by respondent
in conducting the product cost and effort studies, concluded that the
techniques utilized were reasonable in relation toc the studies’
purpose and scope, and that they generally conformed to widely used
work measurement techniques and that the timing data obtained
could, therefore, be expected to be representative (RX 566-10).
Andersen, subsequent to the completion of its study, RX 566,
suggested that respondent, in future cost and effort studies, make
changes in the selection of offices and field representatives to make
selection procedures in further studies more objective and more
mechanical (Brown 14417-18, Woodham 14110).»"* The revised
procedure suggested makes use of random number tables for such
selections (Woodham 14122-23). Andersen’s recommendations in
this respect have been adopted (Deibig 13751).

(4) Andersen’s Analysis To Determine the Reasonableness of
Reporting Standards (The Bonus Contribution Calculations)

436. Andersen chose monthly bonus contribution as a measure of
the reasonableness of the field representative [156]reporting stan-
dard (Woodham 14108-09; RX 566 IV-T). Andersen determined that
an 8-hour day, 40-hour week was a normal workweek and based its
review on that assumption (RX 566 IV-6; Woodham 14108).

437. For the purposes of its study, Andersen defined Monthly
Bonus Contribution as “the excess of earnings credit over salary and
expenses that would be earned by a field representative with a given
set of reporting standards and a workload consisting solely of a given
:ype of report.” (RX 566 IV-T).

438. Andersen determined at the outset of its review that the

7 Andersen’s “recommendation was that all subjective types of decisionmaking be eliminated whenever
assible respecting {selection of] branch offices and field representatives™ (Brown 14418-19).
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scope of its analysis of the study results should be limited to the
following basic type of reports offered by respondent:

—Regular Life
—Life-NORS Notification
—Auto

—Streamlined Auto
—Health '
—Streamlined Life
—Life-NORS Written

439. These seven basic type reports were selected because life and
auto reports represent the Company’s largest velume of business and
on the assumption that the seven basic type reports are those that
comprise the typical workload for a field representative with 1 to 5
years of service with respondent (RX 566 I-13-1-14).

440. Andersen concluded that:

The results of the analysis of bonus contribution shown on pages IV-24 and IV-25
[of RX 566] support the reasonableness of Retail Credit Company’s field representa-
tive reporting standards. For the one to five year length of service and code 4 office
reporting standard, the analysis shows a positive contribution to bonus for each of the
" seven types of reports. For the composite reporting standard, only report codes 27 and
9999 (Streamlined Auto and Life-NORS Written) show a negative bonus contribution.
[157]Since these two types of reports are relatively low volume in terms of the
Company’s overall business, it is likely that any losses against standard resulting from
the under-rating of these reports would be offset by gains against standard for the
other reports in an actual field representative’s mix of work.

(RX 566 IV-22-IV-23.)

441. Andersen’s Table IV-24, RX 566, is an analysis of bonus
contribution on the basis of the 1973 study for the 1 to 5 year length-
of-service group in Code 04 offices. According to Andersen’s calcula-
tions in that table, the following monthly bonus contributions are
shown for the reports indicated:

Report Bonus Contribution
Code 1

(Life) $120

Code 20

(Auto) ’ 93

Code 9

(Life-NORS Notification) 136

Code 27

(STRL Auto) 33

336-345 0 - 81 - 61
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Report Bonus Contribution
Code 115 .
(Health) 97
Code 133
(STRL Life) 153
Code 9999
(Life NORS Written) 77 [158]

442. Andersen’s Table IV-25, RX 566, is an analysis of bonus
contribution derived from the 1973 study calculated on the average
for all lengths. of service for all offices. According to Andersen’s
calculation in that table, the following bonus contributions are
shown for the reports indicated:

Reports Bonus Contribution
Code 1

(Life) $29
Code 20

(Auto) 1
Code 9

(Life NORS Notification) 49
Code 27

(STRL Auto) (66)
Code 115

(Health) 6
Code 133

(STRL Life) 63
Code 9999 '

{Life NORS Written) (16)

443. The only test performed by Andersen to examine respon-
dent’s basic premise that field representatives are adequately
compensated in preparing basic life and auto reports was the
foregoing monthly bonus contribution analysis (Brown 14301).

444. The tables at IV-24 and IV-25, RX 566, contain the
calculations on which Andersen based its original conclusion that
field representatives are adequately compensated on the basic life
and automobile reports. In reaching this conclusion, Andersen relied
equally on both charts (Brown 14302-03). [159]

445. As a result of deficiencies concerning the exhibit brought out
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in cross-examination of an Andersen witness, the schedule shown on
RX 566 1V-24 was recomputed as RX 566 F, G and H.*"* Because of
disclosure of the same data, Andersen determined that the chart, RX
566 IV-25, was invalidly computed and could not be relied upon for
any meaningful purpose (RPF 623). Andersen did not recalculate RX
566 IV-25 “because upon learning of the different rates and
reflecting upon the relationship of the variables involved it looked to
us as if we would be drowning in a sea of averages anyway, [160]that
the answer is not meaningful.” (Brown 14448)172 '

446. RX 566 F, G, and H were substitited by respondent for RX
566 IV-24. Each deals with the computation of “bonus contribution”
for the seven basic reports timed during the 1973 study.

447. RX 566 F computes bonus contribution for the 1 to 5-year
field representative length-of-service group for field representatives
in Code 04 branch offices in 1973, which branch offices had been
assigned a Code 04 designation in 1972 (RX 566 F). With correction of
one mathematical error, it is identical to RX IV-24 (Brown 14395-96,
14404-05; Deibig 14618). ;

448. RX 566G computes bonus contribution for the 1 to 5-year
field representative length-of-service group for field representatives
in suboffice locations of Code 04 branch offices in 1973, which
suboffices themselves did not carry a Code 04 de81gnatlon (RX 566 G;
Deibig 14626).

449. RX 566 H computes bonus contribution for the 1 to 5-year
field representative length-of-service group for field representatives

1 RX 566 1V-24 was prepared on the assumption “that there was only one rate [price of report] in effect for a
Code 04 branch office in 1973.” (Brown 14390-91, 14404). Mr. Brown testified that he “[made] a mistake {in]
following the assumption that there was one rate in effect in 1973.” (Brown 14446).

During the first day of cross-examination of Mr. Brown, it was suggested that a Code 04 office had more than
one rate applicable to it in 1973 (Tr. 14296-98, 14301, 14308-10, 14391, 14404). Mr. Brown confirmed that fact in

_conversation with Mr. Deibig after conclusion of the first day’s cross-examination (Brown 14379, 14393; Deibig
14616). Prior to the preparation of RX 566 in May 1975, Mr. Deibig had informed representatives of Arthur
Andersen & Co. that there was only one rate in existence for the Code 04 office (Deibig 14615; Brown 14296-98,
14301, 14308-10, 14379-80; Woodham 14650-52). In 1975, Mr. Deibig did not recognize that there was more than one
rate (Deibig 14616).

In 1973, respondent reduced the ber of standard codes from seven to five and in so doing, respondent took
what previously had been designated as Code 02 offices and suboffices and included these offices within the
standard Code 04. Former Code 04 and former Code 02 offices were both given the 04 designation (Deibig 14616-17,
Brown 14379-81).-

7 The calculation on RX 566 IV-25 was based on the assumption as was the original RX 566 IV~ 24 that there
was only one rate (price per report) for Code 04 offices in effect during 1973. Once it was determined that

ption was err the calculation on IV-25 was no longer viable. The introduction of a variablé in'the rate
created additional variables with respect to factors such as salaries and expenses making it impossible to come up
with “‘reasonable numbers.” It was impossible, furthermore, to recalculate RX 566 IV-25 as was done in the case of
1V-24 b it was i ible to p an average salary for the entire company (Brown 14412—13) And
there was no average rate to correspond to the average salary (Woodham 14671).
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in Code 04 branch offices in 1973, which branch offices had been
assigned a Code 02 [161]designation in 1971-72 (RX 566 H).1"

450. Andersen’s monthly bonus contribution calculations per
type of report were made on the assumption for the purposes of the
computation that the field representative does one type of case
everyday and completes the same number of cases everyday (RX 566
IV-7-8).

451. The Andersen analysm of bonus contnbutmn based on the
average effort and mileage for all field representative length-of-
service groups, rests on the assumption that any differences in the
averages among length-of-service groups as to those factors are so
small that they can be ignored (RX 566 IV-23; Brown 14253-54).

452. Respondent’s branch offices were given different classifica-
tion codes to reflect differences in the difficulty factor and costs in
different areas, as well as differences in prices charged to customers
for reports. The number of codes and the classification of given
offices within the codes have varied over the years as conditions
change (Case 5317, 5326-30). Between 1971 and 1976, the number of
codes varied from five to ten (Case 5462-63). The difficulty factor in
preparing reports is a primary consideration in designating a branch
office’s classification code (Case 5329).

453. Andersen’s conclusions as to the reasonableness of the
reporting standard is based on several factors including the assump-
tion that Code 04 offices are [162]representative of respondent’s
organization™ (Woodham 14673). Andersen’s conclusion also relies
on the assumption that an analysis of field representatives in the 1
to 5-year length-of-service group is appropriate to the evaluation of
bonus contribution (Woodham 14673-74).

454. Andersen only wanted to give one example and not one for

each code (Deibig 13748).
455. Andersen performed no calculations with respect to monthly

173 RX 566 F, G, and H each reflect computations based on a different report rate (Brown 14405-06). The report
rates were obtained from RX 715. E.g, the life rates of $4.85, $4.95 and $5.35 are found on RX 715D. Field
representative revenue was algo obtained from RX 715. For example, the field representative revenue credit of
$4.85, $4.95 and $5.35 is found in RX 715M (Brown 14406-07).

4 Andersen’s computations in RX 566 IV-24 and RX 566 F-H were based on the assumption that respondent’s

Code 04 office was the branch office that most typically represented respondent's corporate averages of branch
offices. Andersen consulted Mr. Deibig concerning the conclusion on RX 566 IV-24, which demonstrates a bonus
:ontribution for the 1 to 5-year length-of-service group in a Code 04 office (Deibig 13747). Andersen-asked Mr.
deibig to determine, based on his knowledge of respondent or of records of respondent, what the most
epresentative code office would be. “Based on d ts already submitted, primarily RX 754, we suggested to
hem that they use the Code 04 offices that most represented the averages of the company.” (Tr. 13478), However,
/ith the inclusion of the old Code 02 office, the 1973 Code 04 office, taken as a separate group, was not as clese to
eing a representative branch as was the former Code 04 office in 1971 and 1972 (Deibig 14617). -
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bonus contribution in connection with the 1969 study results (Brown
14262).175 [163]

~456. With the repudiation of the chart on RX 566 IV-25, there is
no calculation in the record showing bonus contribution for field
representatives for all lengths of service for all offices.

(5) The Representativeness and Relevance of Respondent’s Prod-
uct Cost and Effort Studies and the Andersen Bonus Contribution
Analysis

457. A representative sample is one that reflects the characteris-
tics of the population being studied (Goldstein 15427).

458. The representativeness of the sample in a study is related to
the question of how one can generalize survey results to the
particular population under consideration (Goldstein 15341-42).
Making a sample representative is a goal, and there are procedures
which make it more likely that the goal will be achieved {(Goldstein
15343).176 One of the best procedures for achieving representativeness
in the sample studied is to use random sampling procedures (Goldstein
15348, 15852):177 [164]

459. Respondent did not utilize random sampling procedures in
its time studies (Finding 422).

460. There are many variables bearing on the time required to
prepare a report.'”® “For example, one variable that may be a factor,
more important than age [length of field representative’s service)
would be the geographic location. Are there differences in geography
between big cities, small cities? Are there differences between the
scheduling techniques? Some offices have different scheduling tech-
niques than others. And to sort out all of those variables and do an
analysis to find out why is a very large undertaking.” (Prince 14578).

'® An Andersen witness testified that, in his opinion, the conclusion would have been the same (Brown 14262).
In fact, there are no calculations in this record on which findings on this point can be made. )

¢ 1f it is desired to ensure the inclusion of a particular factor in a study, the variable may be stratified (eg.a
particular type of organization) and a random sample taken within the variable (Goldstein 15348-50).

7 Complaint counsel request a finding, based on a test for skewness by one of their experts, that the figures in
the histogram at RX 566 IV-17 pertaining to effort for the life reports have less than one chance in a million of
constituting a random sample from a normally distributed population (CPF 820). The finding is not adopted. To
make the skewness test, one must assume that the figures tested are a random sample from a normally distributed
population (Tr. 15678). Consideration has been given to Mr. Prince’s testimony with respect to the histograms in
RX 566 at Tr. 14508-09. This testimony does state the histograms contain a textbook distribution as complaint
counsel contend (CPRF 1283). However, it is not clear whether this also means that the general population of life
reports from which the sample is taken is normally distributed. Dr. Bartlett's comments at Tr. 15707 with respect
to Mr. Prince's testimony are too general to permit a finding on this question. The witness was unable to state that
life reports constitute a normally distributed population (Tr. 15707, 15717).

" * ... One of the things that intrigued me is that there are so many variables in this whole task of
preparing a report, the characteristics of the report, scheduling techniques that are used, there is a possibility of
geographic location affecting it, the time of year, the mix of business, whether it is high volume or low volume,
there are just a whole series of things here.” (Prince 14548-49).
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There was no analysis made of the impact of these variables (Tr.
14578-79).

461. The failure to analyze such factors was one of the primary
areas where Andersen suggested improvement in respondent’s time
study procedures (Prince 14548-49).

462. Respondent’s time studies did not follow generally accepted
procedures in the sense that they left too much opportunity for bias
in the selection of the offices timed and should have been more
mechanical (Goldstein 15385). '

463. The one manager testifying on this point stated that his
selection of field representatives to be timed was based on consider-
ations of volume, availability of the field representative, types of
reports desired and field representative ability to do the reports. By
availability, he meant selecting field representatives from units in
which the work was light (Monarch 8567, 8579-81). This manager
also selected one field [165]representative, because the stopwatch
might demonstrate to this employee, one of the slower workers,
where his time was going (Monarch 8580-81).17°

464. The selection of field representatives from units with a light
workload, for the convenience of the office, was not a criterion for
‘selection spelled out in the instructions (see RX 765). Utilizing
selection criteria not within the variables set forth in the instruc-
tions is contrary to standard procedure, and it is not possible to
determine the effect of such a variable on the study results
(Goldstein 15475).15¢

465. Respondent’s selection procedures for choosing field repre-
sentatives to be timed were not in accord with generally accepted
procedures, since choices could be influenced by the manager’s
individual bias (Goldstein 15387).181 [166]

466. The test by Andersen showing no bias as to selection in
terms of length of service would not permit conclusions regarding
the existence or lack of bias with respect to other variables such as

m Field representatives were selected by this manager from those units which may have been light in volume
because that would make it convenient for such persons to work with the timer (Tr. 8567). The record does not
show why field representatives from a unit with a heavy volume would have been less available.

w0 Procedures should not be changed because of the study. This is basic to any kind of research. “You just don't
do that. You don't want to be measuring the effects of your study. You want to be measuring the organization.”
(Goldstein 15482).

1t « [Slince the manager can make the choices, he could make it according o any set of biases he might
have. And certainly it is not a random selection procedure and the manager could, for example, select the best
employees or the worst employees or a particular employee that he wanted timed for his or her own purposes or
whatever.” (Goldstein 15387; see also Tr. 15594-96).

- This criticism by the Commission's expert, Dr. Goldstein, is coufirmed by the testimony of the one manager
testifying on this point that he selected one of his slower employees so you could show him where his time was

going (Finding 468). In short, the testimony of this witness tends to confirm the position of Dr. Goldstein that the
sample may have been influenced by the manager’s bias in making the selectiens (Goldstein 15427).
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ability of the workers, speed of workers or representativeness of the
tasks timed (Goldstein 15424-25, Bartlett 15650-52). ’

467. In asking for types of reports, the timers concentrated on
lines of reports for which they did not have an adequate number of
timings (Bruns 13961). And, near the end of the 1969 study when
certain cases were hard to find, the timers emphasmed the need for
those cases to the branch managers (Tr. 12964).

468. A timer in the 1969 study in three or four offices “just took
the normal run of cases that an individual [field representative]
had. . . .” When informed by the home office that a sufficient
number of certain types of reports had been timed but others were
lacking, the timer would “ask the manager [in other offices] to save
those cases. . .the type of cases [he] would like to work on when [he]
arrived at the office.” (Healy 14028-29).

469. As a result, the selection of the cases to be timed in different
offices was made on an inconsistent basis (Findings 467-68).

470. The holding of cases for the timing run means that such a
run would not be the person’s normal work and to that extent, it
would be unusual. It is not possible to determine the effect of such
practices on performance in the timing runs (Goldstein 15404).

471. Instructions to branch managers in 1969 and 1973 indicated
that double runs or long circuits should be avoided (RX 765, 766; Tr.
13613).152 Circuit runs and double runs constituted an important part
of the work of [167]many field representatives (see Findings 395-96).
~ The attempt in the instructions to branch managers (RX 765, 767) to

exclude double and circuit runs tended to exclude from the sample
variables significantly influencing the conditions under Whlch a field
representative works.

472.  If normal performance is sought, it is unportant to ensure
that the worker being timed knows that he is not being evaluated
(Goldstein 15346, 15355-56). :

473. Certain of the managers asked timers questlons concerning
the performance of field representatives in their office being timed
(Bruns 13926, Healy 13998). Managers who asked such questions
may have misconstrued the purpose of the study as permitting
evaluation of individual field representatives (see Finding 463).

474. A timer in the 1969 study was occasionally asked by fiels
representatives he had timed how they had done. He repliec
“Nebulously. We would tell them they did well but we have nc

182 The actual practice in 1969 may have been contrary to the instruction (Tr. 13970). To the extent that the
was a departure from the instructions, there is a possibility that inconsistent selection procedures may have be

applied.



%0 ' FEDERAL TRADE COMMISSION DECISIONS
: ‘Initial Decision 96 FTC.

worked up figures so we can’t really tell them how they compared to
anybody” (Deibig 18880).

475. One field representatwe after the tlmm asked the timer
how she had done N : :

Did Mr. Deibig, or anyone else ask you what your reactlons were to the timings
after you were completed?

I'was curious to know how I stood insofar as how my time was spent. I did ask him.
What was his response to you?

He said I was very average. I said I'm sorry.

Why were you interested in how you stood?

I just wanted to know how I did.

(Jerome 9684.)

POP>POP O

[168]Such testimony indicates that the field representative may have
been under the impression that she was being evaluated (Goldstein
15441-43). ;

476. Use of the production stamp, which indicated which ﬁeld
representative had prepared a report, may have given field represen-
tatives the impression that they were being evaluated (Goldstem
15574-75).

477. Debriefing of the subjects bemg timed is a procedure which
may be used to determine whether a normal day’s work was
performed. It can cover topics such as whether the individual timed
felt that he performed differently because of the study (Goldstein
15367-68). Absent a debriefing procedure, it is difficult to make a
finding as to whether field representatives’ subjective reactions to
the fact that they were being timed affected the results.

478. Andersen’s bonus contribution calculations are confined to
Code 04 offices (Findings 445-49). The recomputation of RX 566 IV-
’4 set forth in RX 566 F, G and H demonstrates that there is
ignificant disparity among subcategories of respondent’s offices in
he Code 04 classification with respect to the bonus contribution
actor.”® Thus (on the basis of Andersen’s reasoning), [169]there is
ariation in ability of field representatives located in different

2 For example, in the case of life and auto reports, the Andersen study showed the following variations with
pect to bonus contribution:

Life Reports Auto Reports
Code 04 Offices which were Code 04 Offices 120 93
in 1971-1972, RX 566F
Jode 04 Offices Suboffice Rates, RX 566G 59 36
‘ode 04 Offices which were Code 02 Offices 40 - 18

in 1971-1972, RX 566H
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subcategories of the Code 04 offices to meet production requirements
with respect to the same reports.

479. Anderser determined that Code 04 offices most typically
represented respondent’s corporate averages. In this connection,
Andersen relied primarily on information received from respon-
dent’s employee James Deibig and RX 754 (Finding 453; Deibig
13748, Brown 14311). Andersen took no steps to test respondent’s
continuing assumption that Code 04 offices represented the Compa-
ny’s average office (Brown 14311).

480. RX 754, entitled “Production and Earnings of U.S. Inspec-
tors,” gives for 1971 and 1972 average production, revenue, reporting
allowance, earnings (salary, overtime, gain-loss on standards) and
expenses for field representatives by class of office. In 1971 and 1972,
respondent had offices classified as Code 01, 02, 03, 04, 05, 06 and 07
(RX 754). See the following charts: [170]
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[171}481. RX 754 demonstrates considerable disparity between
the figures for certain classes of offices and both the Company
averages and the Code 04 figures, with respect to the foregoing
factors; e.g., consider the Code 01 offices.

482. The variations shown on RX 754 with respect to the
averages for factors such as production, earnings and expenses
among various classes of branch offices also suggests that reliance on
RX 566 F-H for generalizing to all of respondent’s offices ignores
significant differences from corporate averages with respect to such
variables in the case of certain offices not in the Code 04 category.1#*

483. Andersen’s bonus contribution “calculations for Code 04
offices utilize an average salary of $610 and a reporting standard of
505 (RX 566 F-H). The reporting standard, however, varies
sharply in different branch offices and for field representatives in
different length-of-service groups (see RX 754, 715Z-8). The interac-
tion of the per dollar standard or reporting allowance with salary is
a critical element in the computation of bonus contribution (RX 566
IV-4, IV-5; [172]see also Tr. 14318-19).1e¢

484. The Andersen study made no calculations as to the impact
on bonus contribution of the interaction of reporting standards and
salaries at ranges different from those shown in RX 566 either in
connection with the computation for Code 04 offices, RX 566 IV-24,
or for the composite of all offices, RX IV-257 (RX 566; see Tr. 14318-
20).

485. Nor was there any attempt to determine how many field
representatives might be required to meet expenses at a higher
salary than shown on RX 566 (Tr. 14318).

486. As to these characieristics, therefore, there is insufficient
evidence to show that the averages in RX 566 are applicable
throughout the Company. {173] ’ '

‘¢ In this connection, see respondent’s statement, “With the inclusion of the Old Code 02 office, the 1973 Code
04 office, taken as a separate group, was not as close to being a representative branch as was the former Code 04
office in 1971 and 1972.” (RPF 634). Mr. Deibig stated with respect to the consolidation of the Code 02 and Code 04
offices into one group, “it would have been my opinion that it would not have been as close—if a? all—to the most
representative in 1973, with the inclusion of the old 02 offices.” (Tr. 14617; emphasis supplied). Moreover, a prime
consideration in assigning a code designation to a branch office is the difficulty factor in preparing reports (Finding
452).

'® The reporting standard for 1 to 5-year field representatives in Code 04 offices in 1973 (RX 7152-3).

*¢ Barnings credit is computed by multiplying the reporting standard by the field representative’s revenue
credit. Earnings credit is then matched against salary and other expenses to determine bonus contribution (RX 566
1V-4-1V-5). -

7 For example, if salary goes up and per dollar standard remains constant and assuming the same mix of
cases, the field representative would have to complete more cases to achieve a given level of bonus (Tr. 14319).
Conversely, if salary remains constant and per dollar standard goes up, the field representative would have to
produce fewer cases to maintain constant bonus contribution (Tr. 14319). If both rise, it is clear that the relative
rise in each would have an impact on bonus contribution.
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(6) Significance of the Andersen Study and the Underlying
Product Cost and Effort Study

487. The need to abandon one of the two basic calculations
pertaining to monthly bonus contribution on which Andersen rested
its conclusion as to the reasonableness of the reporting standard and -
the need to recompute the other, detracts from the confidence to be
placed in RX 566 and the conclusions expressed therein.

488. Andersen’s evaluation concerning the reasonableness of the
reporting standard and the underlying time studies failed to take
into consideration numerous factors bearing on the ability of the
field representatives to complete their tasks in a given time (Finding
460). As a result, Andersen’s studies fail to take into consideration
that different groups of field representatives, because of variables

“such as geography, scheduling, etc., may differ significantly in their
ability to complete a certain number of reports in a normal workday
or in their ability to show a gain in any specific period.

489. The failure to analyze the impact of these variables makes it
difficult to determine whether the conclusions of RX 566 are
attributable to the entire organization or whether there are offices
or groupings of offices to which they would not apply.

490. Andersen’s conclusion, based on its bonus contribution
calculation, that respondent’s reporting standard is reasonable rests
on.the assumption that Code 04 offices are representative of the
entire organization. That assumption has not been persuasively
documented. For example, see disparity for bonus contribution
within the Code 04 category for the various reports as calculated by
Andersen for subcategories of the 1973 Code 04 offices as shown on
RX 566 F-H (Finding 478). In addition, the Code 04 offices were
selected as the most representative because averages for offices in
this classification pertaining to such figures as production revenue
and reporting standards were closest to companywide averages. [174]
However, the pertinent averages for offices in certain other code
classifications differ significantly from both the companywide aver-
ages and from those of the Code 04 offices (Findings 480-81).

491, Also, the bonus contribution computations failed to analyze
the interaction of salaries and reporting standards at levels different
from those shown on the computations in RX 566 (Finding 484).
There is, therefore, in the case of these characteristics, insufficient
evidence to support a finding that respondent’s field representatives
as a group were sufficiently homogenous so that the averages in RX
566 could be applied generally to them throughout the organization. -

492. The purpose of the cost and effort studies was not to
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determine the quality of the reports but to determine how much it
actually cost to do the reports the way they were being done (Deibig
13764, 13781).1ss They were, accordingly, not designed to evaluate the
effect of respondent’s compensation system and other policies on the
manner in which field representatives conducted their investiga-
tions. Since the time studies were not designed to study the quality of
the reports, they have little relevance to the issue of whether
respondent’s procedures were designed to assure maximum possible
accuracy of the information concerning the individuals to whom the
report relates. [175]

493. The foregoing factors are relevant to weighing the conflict
between the conclusions in RX 566 and other evidence. Under the
circumstances, the testimony of certain ex-employees that they could
not complete their workload in accord with Company procedures in a
normal workday or week is entitled to more weight.

D. Production Credit for Reinvestigations

494. Respondent conducts reinvestigations on its reports when
the accuracy or the completeness is in question (R. Jones 5177, Curtis
7150). There are three distinct categories of reopen cases: customer
reopens, consumer reopens and office reopens (RX 107Z-170).

495. Reinvestigations are usually requested to clarify points of
disputed information. As a result, it may not be necessary to rework
the entire report (J. Moore 8850, 10038; Ross 9352; Curtis 7149; Zack
8894). Reopens do not deal solely with unfavorable information but
they also deal with items such as birthdates and addresses (R. Jones
51786).

496. Respondent’s policy in assigning reports for reinvestigation
is the following:

Generally, if the point in question is factual, and can be definitely resoived, age,
duties, identities, marital status, etc., the original Field Representative should
rehandle. If the point is subjective and/or a difference of opinion is possible as to
severity, degrec of importance, health habits, reputation, an alternate Field Representa-
tive should be used. I either instance, file copies should be withheld (original sources
may be shown on Form 640) to assure objectivity. :

(RX 107Z-170; emphasis supplied.) [176]

497. When a reopened case is assigned to an alternate field

1% “We [the timers] were not interested in what he [the field representative being timed] was saying or in the
way he was asking his questions, therefore, the only requirement placed on us as timers were that we had
continuous line of sight with the man up to the point he might enter a private residence. . .” (Deibig 13520). Since
the timers did not hear the interviews, it would have been difficult for them to determine whether a field
representative, in his questioning of sources, was more thorough than field representatives generally (Deibig
13765). And, normally, the timers could not determine whether the field representative being timed had asked a
full range of questions (Deibig 13527; see also Healy 14020).
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representative, he does not see the original report and he handles it
as a new case (A. Brown 7774-75, 7888).

498. Branch managers are given discretion in the assignment of
cases for reinvestigation on the ground that it is not possible to cover
every contingency that may arise (Jenkins 5702). Exercise of such
discretion varied, e.g, in the suboffices, it was not, according to
respondent’s officials, always possible to assign a reinvestigation to
an alternate field representative (Paladino 8738-39). However, if the
circumstances were sufficiently serious, the branch manager might
send in an alternate field representative from another office (Tilden
11780). And, in the Boston and Hartford offices, 99 percent of the
cases were given to the field representative who handled the original
report (Hakey 1658, 1730-31).

499. The rules for giving field representatives production credit
for reinvestigations vary depending upon whether such reinvestiga-
tion is assigned to an alternate field representative or to the original
field representative and whether or not the customer is charged for
the new report. Respondent’s customer is charged for a report when
it reopens a case and the original information is confirmed (Hakey
1658-59, Laudumiey 1848-49, Silar 4029-30, Wallace 3014).

500. When the reinvestigation is assigned to a field representa-
tive who did the original investigation, he receives production credit
for a customer reopen if the customer is charged for the reinvestiga-
tion; i.e., if the original report is confirmed as correct (Lieber 9012-
13, Curtis 7173, Moore 8850). If the reinvestigation shows an error in
the original report so that the customer is not charged, then the
manager has discretion as to whether to give production credit to the
original field representative for rehandling the case (Lieber 9012-13,
Paladino 8754, Moore 8849). [177]

501. The manner in which branch office managers exercise their
discretion in compensating the original field representative for a
reinvestigation when the first report was in error varies from
manager to manager. Certain managers do not give production
credit to original field representatives when the first report was in
error on the ground that this would reward respondent’s employees
for improperly doing their job (Curtis 7293-94, Brothers 7439). Other
managers give the credit as a matter of course (Larsen 12503-04,
12525-26). Some managers give production credit to such field
representative if the error in the original report was not his fault
(e.g., J. Moore 8849-50, Paladino 8753-54).

502. In the event that an aiternate field representative handles
the reinvestigation, then that field representative receives produc-
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tion credit whether or not the customer is charged (e.g, Curtis 7173,
Case 5414).

503. Normally, when a field representative receives credit for a
reinvestigation, he receives the same credit provided for the original
report (Zack 8895, Ross 9387-88, Larsen 12527). Where the reinvesti-
gation requires more effort than usually required for the particular
type of report, the field representative may, at the discretion of the
branch manager, be given additional credit for such work (Zack 8895,
Larsen 12506). '

504. When field representatives are compensated for a reinvesti-
gation and the customer is not charged, the equivalent revenue is
deducted from the branch office revenue (Case 5413-14).

505. Respondent’s failure to give production credit if the original
report was incorrect, has the following effect in the case of some field
representatives:

Oh, in some instances where you would reinvestigate, you may find that the customer
is partially right and you are partially right and in writing up this case, you would be
inclined to more emphasize, put more emphasis on the [178linformation showing you
were correct so you could recharge the customer.

(Silar 4030.)

506. Another field representative was influenced as follows by
the method of compensation for reinvestigations:

Well, on reinvestigations, I would really—on those cases I would reaily try to really
dig into it and I would try to prove that I was right the first time so I'd get my $5 but if
it turned out that all wasn’t true, I wouldn’t lie about it. I would still tell the truth,
that, well, I was wrong.

(Wallace 3015.)

507. The failure to give production credit for reinvestigations
where the original field representative could not substantiate his
original report clearly has potential to give field representatives an
incentive to try to prove that they were right the first time (Findings
500-05). There is a danger that, in those areas involving subjective
judgment on the part of the field representative and where differ-
ences of opinion are possibie, there would be a tendency to deny the
consumer the benefit of the doubt (Findings 496, 505). This point is
tacitly recognized by respondent’s Branch Manager’s Manual (RX
107Z--170). However, no definitive finding can be made on the point.
The record does not show the extent to which matters involving
subjective points and/or where difference of opinion was pocssible
were assigned to field representatives preparing the original report
(see Finding 498). Nor does the record show with any degree of
specificity any breakdown on how managerial discretion with
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respect to granting production credit was exercised in such cases.
The potential for inaccurate reporting is evident where the question
in issue is subjective, and the reinvestigation is assigned to the
original field representative, and where the manager, as a matter of
policy, will not give production credit if the reinvestigation turns up
[179]error in the original report. There is insufficient detail,
however, in this record to determine that a pattern of inaccurate
reporting has taken place by virtue of such compensation policies.!s®

E. Health and Arrest Information
(1) Health Information

508. Respondent obtained health information concerning an
individual from sources other than licensed physicians, medical
practitioners, hospitals, clinics or other facilities. Certain of respon-
dent’s reports require that the field representatives obtain such
information from lay sources (Stansbury 6751-52, Jenkins 5793, Maust
8289, Hakey 1632, Wines 406, Monson 3274-75, Laudumiey 1838,
Wallace 3005; e.g., see CX 422A & B; RX 343A & B; Getz 12387-88).

509. Health information is to be confirmed either by the appli-
cant or by two outside sources (Getz 12388, Hakey 1632-33, Laudu-
miey 1838, Moxham 3525, Pollard 328). The information in the
reports is identified as coming from lay sources or the applicant
(Moxham 3526-27, Muth 9954, Monson 3309).

510. Respondent considers the applicant to be a prime source of
health information (Coleman 7954, Farra 755-57).

511. Although a neighbor cannot provide the doctor’s diagnosis of
a specific ailment, a neighbor may provide information which is
generally known or derived from his observation of the applicant
(Muth 9949). [180]

512. Field representatives were not required to confirm health
information secured from lay sources through medical records
{(Wines 406-09, 411; see also Pollard 328, Buckley 1260, Monson
3275).

513. Underwriters do not take action based solely on health
information obtained from lay sources in a report from respondent
(Moller 13056, Jenkins 5793-94, Nietzold 13012, Paine 13396-97,
Taylor 10841), but use such health information as a lead to request
further information from medical sources, the agent or the applicant
{(Nietzold 13010-11, Moller 13055-56, Paine 13397).

s Complaint counsel cites one specific exampie where this may have occurred (CPF 965). However, that
evidence was not allocated to these allegations of the complaint and must, therefore, be rejected on that score.
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514. The record does not support a finding that health informa-
tion secured from lay sources is inherently unreliable (Grossman
4199-4200; see also Elmendorf 4264). The testimony bearing on the
issue is equivocal.r®* [181]

(é) Arrest Information

515. Respondent’s field representatives, to complete certain re-
ports, obtain information concerning applicants’ arrest records (CX
4224 & B; Jenkins 5794-95, Hakey 1633).

516. Field representatives are encouraged to check police records
where available or where there is reason to believe that an arrest
record on an applicant exists (RX 102Z-16-17).

517. Where it is not possible to confirm arrest information
through police records, respondent’s emplcyees are instructed as
follows:

It is also pertinent to mention at this time the reporting of ‘unconfirmed adverse
information.” Example: If we develop information that there have been arrests,
indictments, or convictions, but local police records are not available for confirmation,
WE SHOULD STILL REPORT THE INFORMATION. But, when reporting the
information, put it in the same language as we developed it, such as, ‘there is talk in
the community that your subject has had police difficulties, but police records are not
available locally to verify this information. It is important, however, that the
approximate date of the difficulty be estimated and recorded because of the seven year
requirement imposed on reporting adverse information.

(CX 13511) [182]

518. In certain jurisdictions, police records are not generally
available (Curtis 3279, Jenkins 5795). In such instances, an attempt
will be made to confirm the information concerning arrest through
newspaper clippings or by interview with the applicant or a member

w0 Dr. Grossman, one of complaint counsel’s inedical experts, testified that a “yes” or “no” answer could not be
given as to whether neighborhood sources are likely to have accurate information as to the existence of certain
medical conditions (Tr. 4199-4200). When asked whether it was reasonable for a field representative to obtain
information concerning an illness from a lay source, he stated:

A. T don't know how he would ask, but I mean the thing is in some situations the neighbors do discuss with each
other conditions that they have and in other situations they do not; and neighbors often imagine things and, in
turn, have gotten things in the record sometimes out of malice, 50 you have a mixed bag there. I mean you can’t
give one general answer for the whole thing.

In some situations, I mean the neighbor might have, and in others it might suggest things that you may not
want, and so you really have o rixed bag there. I don’t think you can give one answer to that whole situation. The
thing is the investigator can't differentiate what situation he is stepping into.

(Tr. 4199; emphasis supplied.)

Similarly, the testimony of Dr. Elmendorf, who stated there were better ways of getting information than from
lay sources (T'r. 4261), did not give conclusive evidence on this point. He also testified that it was conceivable that it
may be necessary to get information from neighborhood sources or other sources in connection with an insurance
transaction (Tr. 4264).

Even accepting CPF 979-80, the one incident cited would not support a finding that securing medical
information from lay sources without further confirmation is inherently unreasonable.

336-345 0 - 81 - 62
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of his family (Curtis 7238-89, Hakey 1633) or through additional
outside sources (Hakey 1633, Laudumiey 1840, Monson 3277). If lay
sources such as neighbors or the applicant are used as sources for
arrest information, the report will so indicate (Laudumiey 1839-40).

519. Some field representatives, if they were unable to confirm
arrest information through police records, would not report it
(Pollard 330-31). '

520. The record contains no evidence pertaining to the use or
accuracy of arrest information obtained through lay sources in
specific instances. Nor is there other evidence bearing on the
question of the reliability of such information. No finding can be
made on the state of this record that respondent’s practice of
securing information of this nature through lay sources is unreason-
able. [183] '

XI1V. RESPONDENT’S DISCLOSURE OF REPORTS UNDER FCRA
(PARAGRAPHS 22-23 OF THE COMPLAINT)

A. Training

521. After passage of the FCRA, respondent conducied extensive

orientation sessions for its employees to acquaint them with new
procedures to be instituted upon the Act’s effective date in April
1971.
' 522 After the Home Office had determined the procedures to be
instituted and trained the home office staff, training meetings were
held for the Regional Vice Presidents in January 1971 (Jenkins
5656-58; RX 551A-D). Each Regional Vice President then met with
the branch managers in his region to train them. Home office
personnel attended these meetings (Jenkins 5659-60).

523. Branch office managers subsequently conducted training
sessions with the personnel in each branch (Jenkins 5660). Follow-up
educational branch meetings were held in April 1971 (Jenkins 5680-
81; RX 558A-K). Extensive instructional material was disseminated
to the branch office managers to aid them in understanding and
teaching the new procedures (Jenkins 5660-61, 5669-70, 5675-78; RX
556B-LL, 564A-YY, 120A-Z102). Additional material was sent to
branch managers subsequently to direct them regarding modifica-
tions and revisions in respondent’s procedures related to FCRA
{Jenkins 5669, 5678).

524. A home office staff group—the FCRA unit—was established
to provide expertise on FCRA problems. Telephones were manned by
this team to handle questions from field personnel when FCRA
problems arose (Jenkins 5692-93). [184]
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B. Disclosure in Branch Offices

525. In April 1971, branch managers were instructed to “choose
thoseé Field Representatives you feel are in the best position to
handle Inquiring Consumers” and train them to make consumer
disclosures (RX 558C). The importance of having “trained personnel”
conduct disclosures was stressed, and the branch offices were
provided with training materials (including specimen reports with
instructions on how they should be disclosed) to be reviewed by the
selected personnel as part of their training (Jenkins 5666-68; RX
556N-Z). Respondent continued to emphasize to branch managers
that consumer inquiries “require the best ability in the office.” (RX
107Z-187).

526. Respondent’s instructions stated that when a consumer
visited the office for disclosure regarding a report or investigation on
him, he was to be given a brochure explaining the disclosure
procedure (RX 547B-E, 303A-F; J. Curtis 7192). A consumer
contacting an office in connection with disclosure was to receive
disclosure of all reports in his file (other than those respondent felt
were not covered by the Act) (RX 556DD). In addition, branch
managers were instructed that there should be “ ‘trained personnel’
in the office at all times” to give disclosure. “It is not satisfactory to
refuse to discuss a situation or ask the consumer to come back when
the Manager returns, except under the most extreme circum-
stances.” (RX 564T, emphasis in original). '

527. Respondent’s policy regarding charges for disclosure and
reinvestigation paralleled Section 612 of FCRA, with no charge
authorized for disclosure if the consumer had, within 30 days,
received notice of adverse action in connection with a report filed by
Retail Credit (RX 120Z-50). In other instances, where the Act
permitted charges, respondent’s instructions provided for a $5.00
disclosure fee and a reasonable fee for reinvestigation (both fees to be
refunded if, upon reinvestigation, the original report information
were disproved or not verified) (RX 120Z-51). However, respondent’s
instructions gave discretion as to whether these charges were
imposed at all and gave particular instances in which it was
suggested that they not be made (RX 120Z-51-52). [185]

528. Contact by inquiring consumers was to be noted on a
monthly log maintained by the branch office (CX 1473). In addition,
a file memorandum was to be prepared after the disclosure. This
document was to set forth a brief description of the consumer contact
and information disclosed (RX 556M; Jenkins 5771-72, Jegley 7038).
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Copies of the memoranda were sent to the home office (Jenkins
5771-72). '

529. Respondent’s instructions, however, were not followed in all
instances. Consumer Phares visited Retail’s Pittsburgh office in
1972, stated to the receptionist his request “to see someone in
regards to information on file.” He was told that the information
“was not given out” (Tr. 773, 783). Only after Mr. Phares had his
attorney call the Retail branch office did he receive disclosure (Tr.
774-76).191 '

530.. Consumer Humble visited Retail’s Lincoln, Nebraska office
in February 1973, after she received a notice from her automobile
insurance company rejecting an amendment to her policy to add her
husband as an insured (Tr. 3479-82). She was told that the file
information was “on” her husband and would not be disclosed to her
(Tr. 3484-85). She received no disc