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It is f'llJ'the?' ordered That respondents Congress Sports,year Com-
pany, Inc. , a corporation , and its officers, and Norman F. Grossman
indiyidually and as an officer of said corporation, and respondents

representatiyes, agents and employees , directly or through any cor-
porate or other device , do fortlnyith cease and desist from furnishing
a false guaranty that any textile fiber product is not misbranded or
falsely inyoiccd under the proyisions of the Textile Fiber Products
Identification Act.

I t is fupthe?' ordered That the respondents herein shall , within
sixty (60) days after sen-ice upon them of this order, file "with the
Commission a report in writing setting forth in detail the manner and
form in which they ha '-e complied ,,-ith this order.

IN THE ~IATTER OF

VIYIANO l\IACARONI CO~IPANY

ORDER, OPIKION, ETC. , IX TIEG.-\RD TO TI-JE ALLEGED nOLATION

OF SEC. :! (a), :2 (d) AND :2 (e) OF THE CLAYTON. ACT

Docket 8666. Comp7aint, Sept. lfi63-Decision, Feb. 19, 1968

Order requiring' a Carnegie, Pa. , manufac-tllrer of macaroni and other food pro-
ducts ,to cease discriminating' in priees, promotional allowances and sel'viees
in sales to eompeting retailers who resell its products.

COl\IPLAIKT

The Federal Trade Commission , ha"dng reason to belieye that the
party respondent named in the caption hereof, and hereinafter more
particularly de.sig1ulted and described , has violated , and is now yio-
lating the proyisions of subsections (a), (d) and (e) of Section 2
of the Clayton Act , as amended eG. , Title 15 , Sec. 13), hereby
issues its complaint, stating its charges with respect thereto as

follows:
COUXT I

PARAGRAPH 1. Respondent , Viviano l\Iaearoni Company is a corpo-
ration organized , existing, and doing business lmLlel; and by virtue of
the laws of the Common'H' alth or Pennsylvania , ,,-ith its office. and
principal place af business located on K ablest own Road, Collier

Township, Pennsyh-ania. ~Iail nddre~sed to respondent is directed

*Reported as amended b~' Hraring Exnminer s (l1'(l!'r of Dec. 21 , 1965 , by changing the
name of respondent from YiillCO ?lIacnroni Products Company to Viyiano ?lIncaroni Company.

418-345--72----
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through Post Office Box 546 , United States Post Office, Carnegie

Pennsy I vania.
PAR. 2. Respondent has been , and is no\\ , engaged in the manufac-

ture, sale and distribution of macaroni, macaroni products, egg
noodles, prepared foods, and sauces. Hespondent sells its said products
to a large number of customers, located principally in the State of
Ohio and in the Coll1ll1on"ealth of Pennsylvania , ,yho purchase such
products for use , consumption, or resale. R,espondenfs customers aTe

1)ri1llarily, ,yhosesale grocers and retail chain stores , but also include
manufacturers , independent retail stores , restaurants , and institutions.
Respondent' sales of its products are substantial, exceeding

000 000 in the year 1962.

PAR. 3. Respondent sells a.llCl causes its products to be transported
from its manufacturing plant and principal place of bnsiness in the
Commonwealth of Pennsyh-ania to purehasers loeated in other States
of the United States. There has been at all times mentioned herein
a eontinuous course of trade in said products in eommerce , as "com-

merce" is defined ill the Clayton Act, as amended.
PAR. 4. In the course and conduct of its business in eommerce , re-

spondent is no\\ , and has been , in substantial competition with other
corporations, individuals, partnershjps, and firms, engaged in the
ma.nufacture , sale, and distribution of macaroni , macaroni products
egg noodles , prepared foods , and sauces.

~Iany of the purchasers of respondent's products of like grade and
quality, and eustomers of some of said purchasers , are in substantial
competition ",ith each other in the resale and distribution of such
products ,,-ithin the trading areas \\here said purchasers are located.

PAR. 5. In the course and conduct of its business in commerce, and
particularly during and since 1963 , respondent has been , and is now
discriminating in price bet,yeen different purchasers of its products
by selling said products to some purchasers at higher and less fRvor-
able prices than those prices charged competing purchasers for prod-
ucts of like grade and quality.
For example, most of respondenfs major customers are located

within a trade area composed of eastern Ohio and western Pennsyl-

. \"

ania. Respondent's largest customer, located within the above de-

scribed market area, is the Y oungsto\\n- Pittsburgh Division of
National Tea Company, a, corporation of the State of Illinois , with its
Youngstown-Pittsburgh Division offices located at 650 :l\Ieridian Road
Youngstown , Ohio. This division of :N ationa.l Tea Company is com-

prised of 114 individmtl retail food stores , doing business as Lobla"
Inc. , and/or Loblaw :JlaTkets. During the year 1963, respondent
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granted this division of National Tea Company freight allowances
which were 45.5 %, or approximately $9 000, in excess of the actual
cost of freight transportation. As tLll introductory offer, respondent
also gave this division of N ationrd Tea Company more than 6 600

cases or respondent's products, free of any cost., \\-ith an approxi-
mate value of $25,000. The aforesaid inflated freight allo"ance 'was

also allowed on this free merchandise , creating a total introductory-
allowance having an approxinlate value of $:26 300.

The excessive freight allowances and the free merchandise referred
to above resulted , directly or indirectly, in a. substantial discount from
the prices at which respondent sold goods of like grade and quality to
other purchasers competing in the resale and distribution of respond-
ent' s p~oducts with National Tea Company.
As a further example, in the trade area composed of eastern Ohio

and western Pennsylvania , respondent sells its products to a majority
of its retail and "holesale customers, including, The E:roger Com-
pany, Giant Eagle Super l\1arkets, Thorofare l\Iarkets , and Golden
Dawn Foods, Inc. , at prices corresponding to those prices published in
respondenfs price liEtS. Saidpdces were not oft'erecl or granted by
respondent to other purchasers, ,rho purchased l'esponc1ent~s products
on a cash basis at priees averaging 2. pereent to 13 percent above

respondent's highest prevailing published list prices , and "ho eompete
with the said favored purchasers in the sale and distribution of re-
spondent' s products of like grade and qua.lity.

PAR. 6. The effect of the discriminations in price made by respondent
inthesale of its products , as hereinbefore set forth , has been or ma.y be
substantially to lessen compe.titionin the line of commerce in whieh
respondent is engaged , and in which said favored purchasers are en- '
gaged , or to injure , destroy or prevent competition with said respond-
ent, or its pure-hasers who receive the benefits of such discriminations.

PAR. 7. The discriminations in price made by respondent in the sale
of its products , as hereinbefore alleged , are in violation of subsection
(a) of Section .2 of the Clayton Act, as amended by the Robinson-
Patman Act.

corXT II

PAR. 8. Para~raDhs One. throu~.dl Four of Count I hereof are herebvL' 
incorporated by reference , and made a part of this Count , as fully, and
"ith the same effect, as if quoted herein verbatim.

PAR. 9. In the course and conduct of its business in commerce , and
particula1'ly during and since 1962 , respondent has paid or contracted
for the. payme,nt of something of value to or for the benefit of some of
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its customers as compensation or in consideration for services or facili-
ties furnished by or through such customers in connection with their
offering for sale , or sale of products sold to them by respondent, and
such payments haTe not. been made available on proportionally equal
terms to all other customers competing in the sale and distribution of
respondenfs products.

For example , respondent has offered and paid various payments and
allowances to certain of its customers , whieh payments 'and allowances
have not been ofi'ered~ or paid , or otherwise made available to all 
respondenfs cnstomers competing ,yith the said favored cnstomers.
These payments or allowances included, but were not limited to: (1)
free merchandise for store openings, anniyersary sales , and other pro-
motional purposes; (::!) payments and allowances under "Cooperati ve
~ierchandisillg Agl'eements

~~ 

for printed handbill , radio , tele,-ision , or
newspaper ach'ertising of respondenfs products; (3) payments or al-
lo,,' ances for yal'ious periodic. promotions of respondenfs products;
and (-:I:) payments or allmyances for radio or teJevision ad ,'ertising in
excess of any pa~-ments or allowances which the eustomer might be

entitled to under the aforesaid "Cooperative ~Ierchandising
Agreements.

PAR. 10. The acts and practices of respondent, as alleged herein , are
in violation of subsection (d) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

CO1JXT III

PAR. 11. Paragraphs One through Four of Count I hereof are hereby
incorporated by reference , and made a part of this Count , as fully, and
,yith the same eft'ect , as if quoted herein verbatim.

m. 12. In the course and conduct of its business in commerce
and particulnrl~~ during and since 1962 , respondent has discriminated
in favor of certain purchasers of its products, purchased for resale
by contractin~: to furnish. contributing to the furnishing of. or fur-

--. '--' '--' 

nishing, to such faTored purc.hasers, seryices or facilities connected
,\ith the handling, sale, or offering for sale of such products so pur-
chased, "hile not according such services or facilities to all competing
purehasers on proportionally equal terms.

For example , respondent has, directly or indirectly, through ~Ier-
chant' s Broadcasting System , a. corporation located in Pittsburgh
Pennsyh-ania. furnished. or contributed to the furnishinQ.' of. broac1-

'--' 

casting equipment , and taped background music and commercial an-
nouncements to certain retail grocery stores in the Greater Pittsburgh.
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Pennsylvania, area. During the period November 5 , 19G2 , to October 23
1963 , respondent paid a total of $18 540.D1 for the ~Ierchanrs Broad-
eastingSystelll service, approximately 95.5 percent of "hich expendi-
ture "as paid for the furnishing of the above detailed services to the
individual grocery markets of four large chain grocery stores who
are engaged in interstate COlllmerCe. Such services or facilities "ere
not accorded to all competing purchasers on proportionally equal
terms.

As a further example, respondent has, directly or indirectly,
through Super l\Iarket Broadcasting Systems, Inc., a corporation
located in Chicago, Illinois , furnished , or contributed to the furnish-
ing of, broadcasting equipment, and tnped background music and
cOlmnercial announcements to the retnil grocery customers of two of
respondenfs wholesale grocer customers who transact business in
both the Commonwealth of Pennsyh-ania , and the State of Ohio. In
the years 1962 and 1963 respondent paid $3 056 and $3 309, respective-

ly, for the above described service. Such Ben-ices or facilities "ere
not accorded to all competing purchnsers on proportionnlly equal
terms.

PAR. 13. The acts and practices of respondent, as nlleged herein
are in violation of subsection (e) of Section 2 of the Cla:yton Act, as
amended by the Robinson-Patman Act.

Jf1' . EJ'rlest G. BaJ'nes , il11'. Th0'7nas P. Athridge , JI' .:111' Oha?'les A.
,'ice and il1-7'. Ii ans O. Nolde supporting the complaint.
lVh'itlock , ill a7'key and l'ait ,Yashington , D. , by illi.. Ed?ca?'CZ T.

Tait ancLl1J' lVilUamD. il1atthews for respondent.

INITIAL DECISION BY AXDREW C. GOODIIOPE , HEARIXG Ex.nIINER
AUGUST 31 , 1966

The Federal Trade Commission issued its complaint against re-
spondent on September 21 , 19G5 , charging it ",ith violations of the
Clayton Act as amended by the Robinson-Patman Act. The charges
were that respondent had violated subsections 2 (a), 2 ( d) and 2 ( e) of
the Clayton Act as amended in selling its products to certain of its cus-
tomers. The respondent filed an ans,,-er in "rhich it admitted certain
allegations of the complaint and denied that it had violated any of
the subsections of the Clavton Act as amended and alleged certain
defenses discussed hereafter.

This matter is before the hearing examiner for final consideration 
the complaint, answer , evidence and the proposed findings of fact and
eonclusions and memoranda and briefs filed by counsel for respondent
and counsel supporting the complaint. Consideration has been given
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to the proposed findings or fact and conclusions submitted by both
parties , and all proposed findings of fact and conclusions not il~Tein-
after specifically fOlUld or c.oncluded are rejected , and the hearing
examiner , having considered the entire record herein , makes the fol-
lowing findings or fact, conclusions drawn therefrOll1 and issues the
follo,' ling order:

FIKDIKGS 0::: FACT

1. The respondent, Vi,-iano l\Iacaroni Company, is a corporation
organized , existing, and doing business under and by virtue of the
la,ys of the Commoll"ealth or Pennsylvania with its office and' prin-
cipal place. of business located on X oblestown Road , Collier Township,
Pennsylvania. ~Iail address or respondent is Post Office Box 546,
United States Post Offic.e ~ Carnegie Pennsylvania. (Comp. and Ans.
Pars. One. ) 1

:2. Respondent has been , and is now~ engaged in the ma.nuracture
sale and distribution of macaroni products , including spaghetti of
various thicknesses and Cllts~ egg noodles, prepared roods , and sauces.
Respondent sells its said products to (1. la-rge number of custome.rs
located principally in the State or Ohio and in the Conm10nwealth of
Pennsylvanifl , "ho purchase sneh prodncts for l1se ~ consumption , or
resale. Respondenfs c.ustomers are primarily, I':holesale grocers and
retail chflin stores, but also include manufacturers, independent re-
tail stores , restaurants , and institutions. Respondenrs sales of its prod-
ucts are substantial , exceeding 4: million in the years 1962 and 1965
and exeeec1ing 3 million in 1963 and 1964. (Comp. and Ans. Pars.
Two-Tr. 85. ) Approximately 70 percent of respondenfs total sales
are or three macaroni products-elbow lnacal'oni , regular spaghetti
and thin spaghetti. (Tr. 85. ) :Jlacaroni products are semi perishable in
nature and are an im )ortant and stal)le. 1)roduct in the Q'rocerv in-
dustry. Stoc.ks of these prodncts , becau~e or their nature , are con-
stantly required in retail groce.ry stores and because or their semi-
perishable nature compal'ati,-ely small in,-entories are kept on hand
nec.essitating frequent orders. (Tr. 3-4:7-348 , 152L 1538.

3. Respondent sells and causes its products to be transported from
its manufacturing plant and pl'incipal.place or business in the Com-
nlon"ealth or Pennsylvania. to purchasers located in other States or

the United States.

1 In its ans'\\er. respondent admitted P,ll'agrap~ One of ,be complaint, but asserted
that the name of the respondent as it appeared ill the complaim HVill1cO MacaronI Products
Coll1pan:- " no longer existed . but that tl1e nallie had been c!lan ~ec1 to the present style.
Counsel in suppert of the complaint ll1o.-ec1 thaT tl1e complaint be amended to sl1ow tl1is
correction and 11.11 order to tl1is effect W,1S entered by tl1e heari!lg examiner.




