
INTERLOCUTORY , V ACA TING , AND
MISCELLANEOUS ORDERS

KNOLL ASSOCIATES, INC.

Docket 854.f Supplementary Ruli'ng, Fcb. 25, 1f)65

Upon petition by respondent the Commission reopened this case for further
proceedings on the question of whether respondent's constitutional im-
munity against unlawful search and seizure had been violated. The
hearing examiner found that none of the respondent's constitutional
rights had been infringed upon.

SLPPLEMENTARY RULING UPON RESPONDENT S MOTION
To SUPPRESS BASED UPON RECORD As REOPENED

.January 1, 1961

September 1 , 1963

October 9, 1963

November 13 , 196:1

December 9 , 1963

CHRONOLOGY OF RELEVANT EVENTS
January 1 , 1961-March 5, 1964

Herbert Prosser goes to work for Joseph D\'lOl'ski
in Birmingham , iV1ichigan showroom.

Gary Beals of Knoll moves into Dworski showroom.

Shortly thereafter Prosser seeks unsuccessfully to

have Dworski and Knon indicate what Prosser s busi-
ness future w11 be. Knoll and Dworski ignore and
evade Prosser s inquiries.

Prosser makes personaJ call in the Jate evening upon
Turiel and Brad at their hotel room in Detroit.

Prosser telephones Turiel in his hotel room in Detroit
in the morning to inquire "how case is going.

At luncheon meeting at KingsJey Inn, Dworski and

Knoll representatives still refuse to tell Prosser
whether they wil hire him after contract "with
Dworski is terminated in 3 weeks.

Prosser telephones Turiel in Washington , D. , and
offers to testify for Federal Trade Commission and
to turn over documents damaging to Knol1. Turiel
refuses the offer. Dworski , Beals and Wi1iam olan
of Knal1 are informed of Prosser s call to Turicl and

This n\se is J'epOl"wd P. 31 J herein.
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December IO , 1963
(About 7 a.
(About 8:30 a.

January 1, 1964

January 2 , 1964

January 5, 1964
January 6/7 , 1964

January 13 , 1964

February 19 , 1964

February 24 , 1964

February 25 1964

February 28, 1964

March 5 , 1964

FEDERAL TRADE COMMISSION DECISIONS

his, Prosser , offer to be a witness and turn over
documents.
In the evening, Dworski and Beals talk with Prosser
over the telephone about his earlier telephone con-

versation with Turiel.
Prosser goes to \Voodwanl Avenue sho\vroom early
in the morning and obtains documents.

Knoll' s employee , Beals , goes into Woodward Avenue
showroom " a little earlier that day * * * (Jut of sus-
picion " * *" (Tr. 44(6), and observes that someone

has been in showroom before him , that morning.
Beals changes locks on showroom door. Knoll ter-
minates anangement with Dworski. Prosser ter-
minates arrangement ,,-jth Dworski.
Prosser cans Turiel at parents' home in Ne"w York

City late in evening and persuades Turiel to permit
him, Prosser , to send documents 'Lo Turiel,
Prosser sends documents to Turiel.
Turiel receives Prosser documents in Ne". York offce
of Federal Trade Commission.

- Telephone call from Prosser to Turiel to inquire
whether Turiel has received documents.

Telephone call from Turicl to Prosser.
Turiel and Brod file motion to admit authenticity of
documents.
Imberman receives copy of motion to admit with
doCt1ments attached. Documents sent to Detroit for

authentication.
Imherman goes to Detroit and converses with "var-
ious persons in that city" (page 2 of Imberman
8ffdavit of March 4 , 1964).

Dworski not Imberman , who is also in Detroit , calls
Prosser by telephone concerning the documents.

Knoll' s lawyers file motion to suppress documents
based upon alleged unlawful search and seizure.

The hearing examiner is faced. for the second time in this
proceeding, with determining whether Knoll' s constitutional im-
munity against unlawful search and seizure 1 has been violated.

On March 24 , 1964, after evaJuating aJl of the evidence which

counsel had offered on the search and seizure issue up to that

t.ime , the hearing examiner determined t.hat Knoll' s constitutiona1
immunity had not been vioJated , and so found in his ruling dated
c.1arch 24 , 1964.

On November 19, 1964 (66 F. C. 1577J, the Federal Trade Com-
1 Amendment IV , U. S. Constitution.

The hearing examiner incorporates herein by referellce anct makes a part hereof his
March 24 , 1964 , ruling.
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mission ordered this record, which had been c10sed since August
, 1964 , to be reopened and additional hearings to be conducted;

specifical1y directed Messrs. Bemard Turiel and Ernest Brad to
testify under oath; ordered al1 pertinent material in the Commis-
sion s files to be exhibited to Kno1l's lawyers; and ordered the

hearing examiner to receive " such other evidence as the examiner
deems pertinent to resolve the issues raised by the motions of
respondent denied by the order of the hearing examiner of

March 24 , 1964.
Hearings were conducted in Washington, D.C., on December
, 1964 , and in Detroit , Michigan , on January 5 , 6, 7, and 8

1965. Complaint counsel have exhibited to Kno1l' s lawyers a1l

the documents in the Commission s files relating to this issue, and
have delivered to Kno1l' s lawyers photostatic copies of a1l such
documents which Knoll' s lawyers requested.

Messrs. Brad and Turiel have testified under oath, and have

been gril1ed by Knol1' s lawyers. MI'. Herbert Prosser testified , as
we1l as Paul R. Copeland , national sales manager of Knol1.
Everything has been done that could be done to air fu1ly

Knol1s charges, and to develop a complete record. Such omissions
if any, as may be in the record may he ascribed to Knol1' s lawyers
failure to place in the record certain evidence, or their refraining
from asking certain pointed questions.

No restrictions were placed upon the length or scope of the
hearings , and counsel were permitted to offer a1l evidence which
they deemed pertinent to the issue of unlawful search and seizure.
The reopened record was closed by order of the examiner dated
January 11 1965. Briefs and reply briefs have been filed.

The additional evidence (Tr. 4839-5647), which was received
after the record was reopened, does not justify any modification

or change in the basic findings and conclusions in the hearing
examiner s ruling of March 24 , 1964.

The hearing examiner heard and observed the witnesses in

the hearing room and on the witness stand. He observed their
demeanor and their manner of answering questions. He was able
to and did form an opinion as to their reliabDity and credibility.
He was able to and did form a judgment as to the weight and
probative value of the witnesses ' testimony in preparing this
'It is to be noted in passing that , although Knoll' s lawyers insisted tha.t lr. Brad be

avaUable as a witness at the Detroit hear:ngs , and although Mr. Brod was actually present
ir. Detl'oit, Michigan. flom ,January 4 through January 7 , 1955 , KnoIJ' s lawyeJ's refused to

call Mr. Brad, Mr. Brad had test:fied on December 23, 1964 , and the examiner had sought,

unsuccessfully, io have the Ja!l\lal'Y heal' il1gs t,'ansfened from Detroit , Michigan , to Washing-

ton , D.C" in order to sav!! substantia! time and mopey. However, Kpo1l's lawyers rejected
the sug-g-e8tiop am1 , even at this late date, the hearing examiner is unable to explain why

the suggestion was l'ej!!cted.



1742 FEDERAL TRADE COMMISSION DECISIONS

supplementary ruling. There arc no material contradictions in
the sworn testimony of Messrs. Turiel , Brad , and Herbert Pros-
ser. There are, of course , human variations in skill of recollection
and precision of memory.

The heaJ' jng examiner , after a careful study of the l'€cOl'd made

after reopening, fmds no reason for changing the conclusion in
his March 24 , 1964 , ruling.

The record shows , and the examiner fiuds:
Herbert Prosser (Tr. 5576 et 8e7.

), 

who Jast testified on Jan-
uary 6 , 1965 , in Detroit , Michigan , was thirty-foUl years old at
the time of his testimony. A native of Jersey City, "ew Jersey,
he was edueated in Jersey City, New York City, Allenvjlle , New
York , and had two yeal'sof college education which terminated
in 1951. Mr. Prosser had never been a member of the al' mecl

services; had never married; ,vas unemployed; and , t11loughout
these proceedings , has never been representeel by a lawyer.

At the time of his last testimony, Mr. Prosser had been out of
coJlege for approximately fourteen years. Those fourteen years
had been spent representing Tha)ler Incorporated , manufacturers
of juvenile furnitl1e, out of Gardner , :Ylassachusetts. Nh' Prosser
also represented Keystone Midwest Company, a drug manufac-
turer, and worked out of Chicago , Ilinois. He had represented
Union "ational and Burns Case Goods Company out of James-
town , ::Tew York. He had worked for a brief period for a manu-
facturer of summer furniture located in Toledo , Ohio, and he had
of course, worked for Joseph Dworski , the Knoll representative

m the Deb'oit , Michigan, area f1'om January 1 , 1961 , through

Decemher 31 , 1963. In 1956. 111' Prosser \Vent to the West Coast
and w01'ked fOl' most of that yea1' for the San Francisco Chronicle,
After he terminated his sel'vices \\'ith the Chronicle , he \vent to
\vOl' k for the Toledo, Ohio, furniture manufacturer mentioned

above.
At the time of his testimony on January 7, 1965 , Mr, Prosser

family consisted of his father and one brothel'. 1\'1' , Prosscl' had
worked in Chicago , Des Moines, Mil\Vaukee , New York City, San
Francisco , Toledo and Detroit.

When Mr. Pl'sser went to work for Joseph Dworski in January
1961 , Dworski was a registeJ' ed practicing architect in the State of
Michigan , and a representative of Knoll Associates, Inc. The
record does not contain a written contract embodying the business
arrangement between Dwol"ski and Knoll , although there is in-
ference that such busjness arrangement was in \vriting.

When Prosser went to \VOlk for Dworski , Dworski owned the
improved reaJ estate at 1080 Korth 'Voodwal'd Avenue , Birming-
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ham , Michigan; paid taxes , maintenance , upkeep and utiity biJs
thereon; and paid a1l other charges involved in the ownership
and operation of the real estat€::. It was Dwol'ski's property in
every legal sense. The real estate was improved with a showroom,
On the outside of the window of the showroom the word " Knoll"
had been inscl'ibed in the distinctive script which Kno1l uses as
its trademark.

Initially Dwol'ski compensated Prosser on a straight salary
basis. After one year, this arrangement was chang-eel , orally, so
that Prosser was compensated on a salary plus commission basis.

Prosser "was the sales representative employeel by IVI1'. Dwol'-
ski" and his " responsibilities were the showroom and t.hey were
of a very loose nature" (Tr. 5388). Also employed were: a full
time S8cretary, Miss Rose \Veishar; a part time secretary, Mrs.

Kathryn Sanders; a porter who cleaned the ShO\\TOOm; 3nd on
a part time basis draftsmen and carpenters (Tl', 5388). During
the latter part of 1963, Gary Beals, a Knoll employee , also used
the showroom facilities , but his status was never specifically ex-
plained to Mr. Pl"sser.

Prosser secured design commissions for Dwol'ski as an interior
designer, but Pl'OSS€l" S principal job \VPts to promote the sale of
Knoll fUl'niture. In so doing', Prosser called upon various deaJel's

, and prospective users oJ, Knoll furnitUl' e, Prosser did not know
the specifics of Dworski' s business arrangements v"ith Knoll (Tr,
5389). D\vorski ViTRS sales representative for Knoll in the State

of l\1ichigan and the western tiel' counties of Ohio , the city of
Fort \Vayne (IndianaJ and several counties surrounding Fort
Wayne (Tl'. 5390- 91). When Prosser helped with a "ale of Knoil
fUl'niture, he received a commiss1ull from the sale,

PI' osser was paid his salary by Dwol'ski. Dwol'ski was Prosser
employer, Prosser took his orders from D\vorski , and carried out
the instructions which Dworski gave him, Although Prosser de-
voted most of his time as Dworsl(i' s employee to promoting the
sale of Knoll fUl'niture Prosser carried out other instructions
fl' om D\vol'ski , \vhich \vere not relat.ed to the sale of K11011 furni-
t.ure.

Dwor , as a practicing architect, specified KnoJ1 furniture 
some of the submissions he made to prospective buyers and was

compensated by Knoll for the Knoll furniture tIat he sold by this
and other techniques. Prosser participated in Dv.'ol'ski s commis-

:jons under the terms of the employment contr::lct bct\,,'een Pros-
ser and Dworski,

D\vorski maintained his Ftrchiteetul'al offce in the Birmingham
showroom, but he also practiced ar('hiteetU1'8 from an offce in
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his home. Prosser s offce was in the shmvroom where he had hi"
own desk; was responsible for the day to day operations; and pre-
pared papers and documents used in such day to day operations of
Dworski's business.

In addition to his mes in the showl'om , Prosser also kept files
in his residence quarters , whel' he had a typewriter upon which
he '''Tote letters and other documents pertaining to D\vorski'
business.

Prosser had unrestricted access to, and full use of , a1l of the
papers and documents in the shawl'oom and in his residence
quarters, \vith the exception of sllch papers, if aJl " \vhieh D\vorski
may have kept in his private desk.

On September 1 , 1963, Gary Beals, who had previously been

employed by Knoll Associates , Inc. ! in Dallas , Texas , was trans-
felTed from Dallas to Detroit as prospective regional manager.

Knoll was terminating Dworski's agenc:v and TIeals was to take
over as regional manager, Knoll would operate a factory ShO\\Toom
directly from Dworski's property on Woodward Avenue (1'1'.

4456). Since January 1 , 1964 , the Dworski property has been used
by Knoll as a factory showroom , and offce.

Beals testified that Prosser knew that Beals was g;oing to take
over as regional manag'er for Knoll as of January 1 , 1964 (1'1'.

4457). However , the l'ecord proves, and the hearing' cxaminel'
finds , that neither DworsJd nor Knoll at any time apprised Pros-
ser of vl" hat Prosser s business futul' e \\'ould be after December 31
1963. Knoll's refusal to inform Prosser concerning his business
future prompted Prosser s outburst of temper at the luncheon

meeting at Kingsley Inn in BJoomfield Hills on December 9, 1963

(see March 24 , 1964 ruling).
Beals , Knoll's employee and witness , testifJed in part (1'1" 4458-

4459) :

Q. Just tell us .what the discussion was between Mr. Prosser and 1\Ir, Helm
concerning Prosser s personal position,

A. Herb Prosser generally pressed Helm, He said

, "

Am I going to be
held by Knoll Associates? \Vhat am I going to bl' earning'!" The e.::.ct words
wcre

, "

\:Y"hat s the payoff going to be?" Helm said

, "

m not in a TJosition to
tell you at the present time, I cannot tell you \vhat we anticipate , and I
can t tell you what the arrangemcnt will be, " He said he wished l1e could
te1l him whether he would be wanted in Detroit hu , he couldn t tell him for
a week or tcn days.

Q, \Vhat .were Prosser s remarks?
A, He was very ang:ry, He said that he was extremely unfair and that

he had bcen working for two and a half years

, "

And I think by this time
you should be in a position to make an offer to me, " John agreed and said

Yes, I agree with you , but 1 am pn \'ented from doing so at the present
time.



INTERLOCUTORY ORDERS , ETC. 1745

And Herb kept harping on the point and he kept saying he thought that
it was extremely unfair of them and Johnny went along, and Herb said
I owe you $1200 for some furniture I purchased," and he intimated that if

'he didn t get a good deal he \vouldn t be paying for this furniture, and T

remember John said

, "

This is enough to prevent us from hiring you " and

at this point Herb became furious and in an extremely 10ud voice , shouting
at the top of his voice and pounding on the table and he used some swear

\vords-is it all right if I quote these? He said, " I have given a lot of
my god-damn time to this god-damn company," at the top of his voice and
it was said extremely loud. John said

, "

Calm down , it' s not good to lose
your temper. " (Tr. 4458-59.

Kno11' s business conduct toward Prosser from September 1
1963 , on was justification fOl Prosser s behavior and probably

accounts for Prosser s ca11 to TurieJ's hotel room on October 9
1963 , and his subsequently expressed desire to help Turiel against
Knoll. Kno11 was under no legal obligation to te11 Prosser what
his business future would be after December 31 , 1963, but Dwor-
ski probably had such obligation. Dworski and Kno11 would appear
to have been under a compelling moml obligation to te11 Prosser

What' s the payoff going to be '" (Tr. 4458). We can only specu-
late whcther Kno11 directed Dworski not to te11 Prosser what his
business future would be as far as Knoll was concerned.

Beals ' presence in the Birmingham , lVIichigan , offce was never
explained to Prosser, nor was any explanation given of how
Beals ' pl'esence and Beals' status would affect Prosser s future.

Beals was promoting thc sale of Kno11 furniture in the Detroit
Michigan , area.

Dworski ' informed Prosser that Dworski' s contract with Kno11
would terminate on December 31 , 1963 , and Dworski had led
Prosser to believe that several options were open to Dworski , in-
cluding Dwol'ski's remaining as Knoll's representative , or Knol1'
direct operation of the showroom.

Prosser s efforts to obtain from Knoll , its offcers, employees,
or from Dworski , any positive statement as to what his, Prosser
future would be was met by what Prosser eharacterized as Kno11'

smug indifference " (Tr. 5429).

During the week of October 7, 1963 , hearings in this proceediw
were going forward in Detroit. One evening that week, probably
October 9 , 1963 , Bernard Turiel and Ernest Brad were working
in their hotel room at the Sheraton Cadi11ac HoteJ in Detl'it
when they received a telephone ca11 around 10 :30 p.m. from
Prosser, asking that he be a110wed to come up to talk to them.
Turiel and Brod were suspicious that Prosser had been sent to

1 DwoJ" ki had died since the record was oJ' iginnlly Iosed on August 24 , 1964 , and was.

thp\"e!ore , not a\'ailab!e as a. witness during the reopened proceedings




