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than one (1) percent of the stock of respondents , shall he an offcer
director or executive employee of any new corporation described
in paragraph IV, or shall OWll Or control , clire, 't 1y or indirectly,
more than one (1) percent of the stoek of any new corporation
described in paragraph 1'/.

Any person who must sell or dispose of a stock interest in rcw
sponclents or the new corporation cle.scribcLl in paragraph IV 

order to comply with paragraph V of t.his order may do so within
six (6) months after thc date on \\hich distribution of the stock
of the said corporation is made to stockholders of respondents.

VII

As used in this order , the word "person ': sha11 include a.ll mem
hers of the immedi"te family of tl,c individual specified and shall
include corporations , partnerships, associations and other legal
entities as \yell as natural persons.

\'II
RespOlldellts shall periodicaJly, \yithin sixty (60) days from the.

date this order hecomes fmal and every ninety (90) days thereafter
unt.il divestiture is fully cft'ccted, submit to the Conm1ission a
detailed TIrit.en report oJ their actions, pla.ns, and progress in
complying with the prO\Tlsions of this order and fllHilling its
objecti\'es.

It is fll1'her orl'dered That the initial decision as supplemented by
the accompa.nying opinion and as modified herein be, and it hereby

, n.doptecl as t.he decision of the Commission.
Commissioner Reilly not participating for the reason that he did

not hear oral argument.

IN THE 2\:L".1'TEH OF

SEARS , ROEB1JCK AXD CO.

ORDER , ETC. : IN H.EGc\RD TO THE ALLEGED \"lOLATION OF SEC. 2 rf) OF THE
CLA1'TON ACT

Docket SOGIJ. ComplaInt , A UO. 1, 19GO Deci8ion, Jury , 1.964

Order (1ismissillg-follo\Ying" fjmJinp.'s in Ow ('oJ1Jl1nnioll f'cdion :!(N) C,'LSf'. rlJi-
('I":-al- Rundle Corp. , Docket 070, 6,' F. C. 824 tbat the "Homart" brand

iixture:, sold to Scars and those sold TInder Ole munufl!ctnrer s bl':Wc1 Dame
\\f'n not of jike grade ,'jfl quality, and consequelJt dismissal of the charge-



372 FEDERAL TRADE CmIMISSION DECISIONS

Complaint 66 F.

complaint charging the national distributor of a complete line of consumer
goods, many under its own brand names, with violating Section 2 (f) of the
Clayton Act by knowingly inducing and receiving discriminatory prices in
the purchase of plumbing fixtures, including bathroom fixtures, which were
lower than those paid by its competitors for products of lie grade and
quality.

CO)IFLAINT

The Federal Trade Commission , having reason to believe that the
respondent named in the ca.ption he,reof , and more particularly c12Sig-

nated and describe(l hereinafter, has violated and is now violating" the
provisions of Section 2(f) of the Clayton Act , as amended, (D.

Title 15 , Section 13) hereby is ues its complaint, stating its charges
"ith respect thereto as follows:

PARAGIL-H' Il 1. Respondent Sears \ R.oebuck and Co. , sometimes re-
ferred to as respondent Sears , is a corporation organized, existing and
doing business uncleI' nneI by virtuc of the laws of the State of Kew
York

, \\-

ith its offce awl- priJlcipal _place of business locflted at 92.5

South Homan A Wll1e , Chicago 24 , Illnois.
PAR. 2. Respondent Sears is 11mY , and for many years has been , en-

gaged in the sale and distribution at retail of a complete line of COJ1-

SUIner goods throughout tlw United States , by mail order and dirc
retail store sales. Said respondent operates some 700 retail stores 10-
cateel in yarious c, ities throughout the Uniteel States. Its total volume
of sales from all proclncts for the fiscal yenT ending J 8.llmry 31 , 1958
amounted to approximfltely $3 600 OOO OOO.

Said respondent is also the owner of a number of trade or brand
names under which a substantial volume of n1erchandisc is marketed.

l:) -\R. 3. Respondent Sears , in the course and conduct of its said
business , has been a,nel is now engaged in commerce , as "commercc ' is
defined in the Cla.yton Act, in that it has purcha,sed vnrious products
lor resale from vendors loca.ted in yarious States and causes such
products so purchascd to be shipped and transported from the States
where vendors are located to destinations in other States and in the
District of Columbia.. There is nowancl has been a constant conrse. and

flow of trade ancl eommerCB in snch products bet"ccn respondent and
the snppliers of such products throughout the various States of the
linited States.

PAn. 4. In the course of its said business in commerce , respondent
Scars has bCBn in competition with other corporations , pnl'tnerships
and indi \ iduals in the purchase , sale and distribution of the various
products handled by it.

PAR. 5. Among the products purchased for resa1c by selid respond-
ent aTe plumbing fixtures , including but not limited to bathro0111
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fixtures. For more than three years last past said respondent, in the
course of its said business in commerce, JUtS knowingly induced or
knowingly received discdmin.atory prices in the purchase of such

plumbing fixtures , including hathroorn fixtures, ,yhich prices "\ere
Jower than the prices paid for products of like grade and quality by
other purchasers c01npeting -ith said respondent in the resale of such
products.

For example , respondent Sears , for more tllan three years last past
has purchased plumbing and bathroom fixtures from 1Jniversal-Ilun-

dIe Corporation of ew Castle, PennsyJynnia , at prices ,,-hich ha"e
been substantially lower than those charged by the Salne seller to other
purchasers, some of whom compete mth respondent Scars in the re-
sa1" of such products. Tho products so1d by uniY8rsa1-Runclle Corpo-

ration to respondent Sears are of like grade and quftlity ftS those solel

to others who are in competition with respondent Sears.
Said respondent is the O"\ller of approximately 63 percent of the

total outstanding capital stock of Universa.l-Rul1clle Corporation and

purchases its plumbing fixtures , including bathroom fixtures , for re::ale

under its trade-name "IIomart.))
For the fiscftl year ended ,January 31 , 1957 , said respondent pur-

chased such plumbing and bathroom fixtures in a ::ubstnntial amount
at prices less than the priLes charged by 'Cniversal- Rundle Corporation
to other competing purchasers , such prefBrential prices ranging from
5% to 45% less than the prices paid by others who eompete -with re-

spondent in the resale of such products.
PAR. 6. The effect of sa.id discriminations in price., knowingly in-

duced or received by respondent a.s herein al1cged , ma.y be substantial-

ly to lessen competition with or tend to create a monop01y in said

respondent in the. line of commerce in which it is engaged , or to injure
prevent, or destroy competition between respondent and others en-

gaged in the sale and distribution of said products of like grade and
qua1ity.

PAR. 7. The foregoing ftcts and practices of respondent in knOlY-
ingly inducing or in knowingly receiving the aforesa.id discrimina
tions in price a,Te in vio1ation of the provisions of subsection (1) of
Section 2 of the Clayton .Act, as amended.

lJh. Leww F. Dep)' "Ed Jh. Stlmley M. Li7J'l'c1c for the

Commission.
JIT. Lawrence L. O: ConnOi' and JJ1' . Arthw' 11 eclaw Chicago , Ill.,

and JIr. Joseph J. Sm:ith , J)". and .11)'. Thcodol' c F. Cl't'cer \Va lljJli!-

ton , D. , for respondent. 
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IXITIAL DEC13IOK BY EDG.SR A. BFfTLE , l-IEARIXG ESAJIIXER

The Federal Trade Commission on August 4, 1960 , issued its com-
plaint against the aboye-nameel respondent charging it jth having
violated section 2(f) of the Clayton Act, as amended (L;. C. Title 15

Section 13). Spccifically, the substance of the charges alleged is that
for more than three years last past the respondent, in the COUfse of its
business , has knowingly induced and knowingly received discrimi-
natory prices in the purchase of plumbing fixtures , including bathroom
fixtures , "hich prices \yere lower than prices paicl for products of like
grade and quality of otJler purchasers competing with said respondent
in the resale of such products. Respondent denied t.he charges alleged
in the complaint.

On April 12 , 1962 , counsel in support of the complaint flIed a mo-
tion to dismiss the comp1a.int against the above-named respondent.
The reasons gi nm therefor (l1'e as follows:

This case is a eornpanioll case In the 3Iatter of Uni1)(;' (sal-H!lndle
COip. Docket Xo. SOia LO;) F. C. D J. lTniversRI-Rnnclle "RS

charged , in that matter, "\vith violating section 2(a) of the amended
Clayton Act by clling certain products to this respondent at prices
10lve.r than those cJmrged for goods of like grade and quality 10 other
purchasers. This respondent is charged "wit.h violation of section 2 (f) of
the amended Clayton Act by knmvingly inducing and receiving the
benefits of the 2 (a) violation el1arged in Docket o. 8070.

A consent ngreement has been exe( l1ted in Docket K o. S070 "\hich
"ill result in (1ismissnl of that portion of the ('am plaint charging

Dniversal- unclle with c1iscrimin:lt.ing in faTor of this respondent.
The reason for such dismissal is the. nnavai1a,hility 01 proof of proba-
hIe. injury to competition suficient to meet the, l'eqliiren1Ents 01 section

2(a) of the statute. For the same l'eason it is l'cspectful1y submitted
this complaint should be dismissed.

In t)lC absencE', oJ opposition to the motion of cOllllse.1 in snpport of
the, eomphint , t.he hearing examiner dismissed the compl:int on \(ay

1962.
The trial 01 the companion case In the Jia.ttel' of Unh;eT8al- undle

Corp.. Docket 1\ 0. 8070 , v. as commenced on Odober 15 , 1062 , follO"ying
the COlTllnission s rejection of the initial decisions dismissing the
abo\ entitled case and dismissing, in part , the aforesaid companion
CJ:-e.

1 Tl10 (l(,l:i :on iu thf-2 L' 1Iil. er\\' al- Rlo1lIlc ('a e was h:" eonSf'ut . The dfl'ct of tJJe p.utial
ctj !Ji"sal was t. require lL d:smissal of tlJf' Sf'flrs, Hoelmck case invol'ing 11 2 (f) violation.
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At the completion of the Commission prima facie Cflse In the JIat-
t('' of UT.,il.en"al-J-hrnd7e Corp, Docket No. 8070 , respondent orally
mnde a. motion to c1ismi8s the Chi1IgC of illegal price discrimination
with respect to the sale of plumbing fixtures soJd to Sears , Roebuck &.

Co. , relying primnrily on the failure or Commission eounsel to prove
by substantial evidence that snch fixtures and the plumbing fixtures
old llllderthe "1Jniversal-Jlundle" brand arc or like grade and quality.

The hearing examiner reserved c1eeision on respondent' s motion pend-
ing completion of respondent's defensc evide.nce on this issue.

Dy order dated April 17, 1963 , in tlw Uni' el' SaZ- R'l,"11dle case , the
hearing examiner severerl the i:3sue of Jikc grade and quality rrom
all otheT issues in the proceeding, since it t.hen appeared that a revolv-
ing of this i 311e might el1min te the need ror the presentment of ex-
tensiye proof and a Jon!!thy check of the basic cost data 
Commission s nttorne:vs and accountants incident to respondent s cost
justification defense. ""hieh ",yas not completed. Because of the sev-
erance order , the completion of respondent s cost evidence and Com-
mission s Cl'os E'xnmln:1tioll rmcl a check of the cost data \fas t.l1creby
prec1nderl. Therefore , a11 of the c,'idence rebbng to respondent's cost

ill tifj('r!tion (le-fcJl e ",yas stricken a irreleYilnt to tlw issue of "like
raclc and quaht- : without prejudice to its reinshltemcnt as a part

of the record on l'espoJlrlenf or Commis.sion s motion in the event

the hearing examiner s decision on the severed issne or like grade

and quality is not :1ffrmed.
The heflring examiner : after .scvering tl1e issue of "Eke grade and

CJllality
1' from 011 other issnes jn the ni'&' el' 8al- J(' llndle proceedings

grnntec1 respondent's motion to dismiss the chol'ges pertaining to the

S(118 of " Ilomart. hrnJlrl fixtures to Sears Roebuck & Co. upon a find-
ing that such fixturcs and the fixtures sold under the lJniversal-
Rundle brand name were not of 1 ike grade and quality. Finc1in.fs ana
conc1uslons with respect. to this issne ""ere made ft part of the initial
decision fied October 28 , 1863. In this connection , the plumbing fix-
tures nt issue uncleI' the severance orclcr Hrc virtreolls ehina and
enameled cast- iron bathroom fixtures oncl cflst- iron kitchen si.nks set
forth in the initial decision of the hearing examiper in the e?'8al-

Hu.ndl e case.
The only issnes to be remlyed , therefore , in the above-cntiilc(1 case

have been disposed of by tlle findings flnc1 conclusions in the initial
decision of the hearing csn.miner jn the companion case In the.

l1(Jtto' of llnlt' ei' sal-Rundle C()' Docket :No. S070. Obviously, if
the Universal-Rundle Corp. is sd1ing plnmbing fixtures to Sears Roe-
buck & Co, under tl1C brnnc1 name I-IoJ1Hrt at Imver prices t.han plumb-

JEiC-1JS- TO-
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ing fixtures of grade and quality unlike those sold by respondent uncleI'
the Universal- Hundle brand name , the respondent herein has not vio-
lated section 2(f) of the CJayton Act, as amended (U. C. Title 15
Section 13). Under these circumstances , in the absence of a 2(a) ",io-
lation by thc Universal-Rundle Corp. , there can be no 2(f) violation
by Sears and Roebuck in inducing the sale of thc Homart brand
products (pursuant to Sears and Roebuck's specifications) which are
not comparable with the products otherwise marketed by Universal-
Rundle.

Since t.he issue with regard to like grade and quality in the ilithin
case is identical to the issue resolved in the Universal-Rundle case
and evidence has been completely adduced with regard to this issue
in the prior proceeding (Uni', cnal-Rundle OOl' Docket No. S070)
fo1Jowed by a dismissal of that case , no advantage would be served
in scheuuling hearings for the purpose of reproducing the same evi-
dence in the within case as was adduced in the Vn-i'&'eTsaZ- Rundle case
unless the Commission should decide that the hearing examiner has
erred in dismissing the complaint in the Unh.:eTsal-Hundle case on
the issue of like grade and quality. Consideration oi respondent's
motion to dismiss is therefore appropriate.

In vie" of the foregoing, the hearing- examiner with the consent of
counsel for the respondent Sears , Roebuck & Co. , not it party to the
prior Universa.l-Rundle proceedings 2 takes offcial notice of his find-

ings , coneln ions and order, supported by the evidence of record , inso-
far as they relate to the issue of like grade and quality set forth in
Part I of tIle initial decision in the Uni1)ersal R1lndle case, Docket
No. 8070. In taking offcial notice of such prior proceedings on the
issue of like grade and quality, the hearing examiner is aware that
he is taking cognizance of adj udieative facts in a prior proceeding

and that in some cases this has been heJd to be questionable if any

of the parties are prejudiced thereby. However , the resoh-ing of the
issue of like grade and quality in the UniL' eTsal- undle case repre-

sents not only the law of that case, but abo t110 law of the within case.
Furthermore, no prejudice to the parties can be inyolved since re
spondent herein consents and the Commission ,vas a pa.rty to the
prior proceeding involving the identical issue to be herein resolved.
-\dditionally, the provisions of this initial decision othenyise preclude
Rny possibility of prejudjce. Under these circumstances , partic.ularly

\\-

here the evidentiary facts do not appear to he materially in dispute

See written consent and wai,er of further bearings by counsel for re;:pondent dated
October :23 , 190.3 , wbidl is llf:(!e a Twrt Gf the record lJereiJJ




