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than one (1) percent of the stock of respondents, shall be an officer,
director or executive employee of any new corporation described
in paragraph IV, or shall own or control, directly or indirectly,
more than one (1) percent of the stock of any new corporation
described in paragraph IV.

VI

Any person who must sell or dispose of a stock interest in re-
spondents or the new corporation described in paragraph IV in

- order to comply with paragraph V of this order may do so within
six (6) months after the date on which distribution of the stock
of the said corporation is made to stockholders of respondents.

Vi

As used in this order, the word “person” shall include all mem-
bers of the immediate family of the individual specified and shall
include corporations, partnerships, associations and other legal
entities as well as natural persons.

VIO

Respondents shall periodically, within sixty (60) days from the
date this order becomes final and every ninety (90) days thereafter
until divestiture is fully effected, submit to the Commission a
detailed written report of their actions, plans, and progress in
complying with the provisions of this order and fulfilling its
objectives.

It is further ordered, That the initial decision as supplemented by
the accompanying opinion and as modified herein be, and it hereby
is, adopted as the decision of the Commission.

Commissioner Reilly not participating for the reason that he did
not hear oral argument.

Ix Tae MarTER OF
SEARS, ROEBUCK AND CO.
ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (f) OF THE
CLAYTON ACT )
Doclet 8069. Complaint, Aug. §, 1960—Decision, July 31, 1964

Order dismissing—following findings in the companion Section 2(a) case, Uni-
versal-Rundle Corp., Docket 8070, 65 F.T.C. 924, that the “Homart” brand
ixtures sold to Sears and those sold under the manufacturer’s brand name
were not of like grade and quality, and consequent dismissal of the charge—
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complaint charging the national distributor of a complete line of consumer
goods, many under its own brand names, with violating Section 2(f) of the
Clayton Act by knowingly inducing and receiving discriminatory prices in
the purchase of plumbing fixtures, including bathroom fixtures, which were
lower than those paid by its competitors for products of like grade and
quality.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
respondent named in the caption hereof, and more particularly desig-
nated and described hereinafter, has violated and is now violating the
provisions of Section 2(f) of the Clayton Act, as amended, (U.S.C.
Title 15, Section 18), hereby issues its complaint, stating its charges
with respect thereto as follows:

ParacrarH 1. Respondent Sears, Roebuck and Co., sometimes re-
ferred to as respondent Sears, is a corporation organized, existing and
doing business under and by virtue of the laws of the State of New
York, with its office and principal place of business located at 925
South Homan Avenue, Chicago 24, Illinois.

Par. 2. Respondent Sears is now, and for many years has been, en-
gaged in the sale and distribution at retail of a complete line of con-
sumer goods throughout the United States, by mail order and direct
retail store sales. Said respondent operates some 700 retail stores lo-
cated in various cities throughout the United States. Its total volume
of sales from all products for the fiscal year ending January 31, 1958,
amounted to approximately $3,600,000,000.

Said respondent is also the owner of a number of trade or brand
names under which a substantial volume of merchandise is marketed.

Pisr. 3. Respondent Sears, in the course and conduct of its said
business, has been and is now engaged in commerce, as “commerce” is
defined in the Clayton Act, in that it has purchased various products
for resale from vendors located in various States and causes such
products so purchased to be shipped and transported from the States
where vendors are located to destinations in other States and in the
District of Columbia. There is now and has been a constant course and
flow of trade and commerce in such products between respondent and
the suppliers of such products throughout the various States of the
United States.

Par. 4. In the course of its said business in commerce, respondent
Sears has been in competition with other corporations, partnerships
and individuals in the purchase, sale and distribution of the various
products handled by it.

Par. 5. Among the products purchased for resale by said respond-
ent are plumbing fixtures, including but not limited to bathroom
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fixtures. For more than three years last past said respondent, in the
course of its said business in commerce, has knowingly induced or
knowingly received discriminatory prices in the purchase of such
plumbing fixtures, including bathroom fixtures, which prices were
lower than the prices paid for products of like grade and quality by
other purchasers competing with said respondent in the resale of such
products.

For example, respondent Sears, for more than three years last past,
has purchased plumbing and bathroom fixtures from Universal-Run-
dle Corporation of New Castle, Pennsylvania, at prices which have
been substantially lower than those charged by the same seller to other
purchasers, some of whom compete with respondent Sears in the re-
sale of such products. The products sold by Universal-Rundle Corpo-
ration to respondent Sears are of like grade and quality as those sold
to others who are in competition with respondent Sears. :

Said respondent is the owner of approximately 63 percent of the
total outstanding capital stock of Universal-Rundle Corporation and
purchases its plumbing fixtures, including bathroom fixtures, for resale
under its trade-name “Homart.”

Tor the fiscal year ended January 31, 1957, said respondent pur-
chased such plumbing and bathroom fixtures in a substantial amount
at prices less than the prices charged by Universal-Rundle Corporation
to other competing purchasers, such preferential prices ranging from
5% to 45% less than the prices paid by others who compete with re-
spondent in the resale of such products.

Par. 6. The effect of said discriminations in price, knowingly in-
duced or received by respondent as herein alleged, may be substantial-
1y to lessen competition with or tend to create a monopoly in said
respondent in the line of commerce in which it is engaged, or to injure,
prevent, or destroy competition between respondent and others en-
gaged in the sale and distribution of said products of like grade and
quality.

Par. 7. The foregoing acts and practices of respondent in know-
ingly inducing or in knowingly receiving the aforesaid discrimina-
tions in price are in violation of the provisions of subsection (f) of
Section 2 of the Clayton Act, as amended.

Mr. Lewis F. Depro and Mr. Stanley M. Lipnick for the
Commission.

Mr. Lawrence L. 0*Connor and Mr. Arthur Medow, Chicago, Il1.,
and Mr. Joseph J. Smith, Jr. and Mr. Theodore F. Craver, Washing-
ton, D.C., for respondent.
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The Federal Trade Commission on August 4, 1960, issued its com-
plaint against the above-named respondent charging it with having
violated section 2(f) of the Clayton Act, as amended (U.S.C. Title 15,
Section 13). Specifically, the substance of the charges alleged is that
for more than three years last past the respondent, in the course of its
business, has knowingly induced and knowingly received discrimi-
natory prices in the purchase of plumbing fixtures, including bathroom
fixtures, which prices were lower than prices paid for products of like
grade and quality of other purchasers competing with said respondent
in the resale of such products. Respondent denied the charges alleged
in the complaint.

On April 12, 1962, counsel in support of the complaint filed a mo-
tion to dismiss the complaint against the above-named respondent.
The reasons given therefor are as follows:

This case is a companion case In the Matter of Universal-Rundle
Coip., Docket No. 8070 [65 F.T.C. 924]. Universal-Rundle was
charged, in that matter, with violating section 2(a) of the amended
Clayton Act by selling certain products to this respondent at prices
lower than those charged for goods of like grade and quality to other
purchasers. This respondent is charged with violation of section 2(f) of
the amended Clayton Act by knowingly inducing and receiving the
benefits of the 2(a) violation charged in Docket No. 8070.

A consent agreement has been executed in Docket No. 8070 which
will result in dismissal of that portion of the complaint charging
Universal-Rundle with discriminating in favor of this respondent.
The reason for such dismissal is the unavailability of proof of proba-
ble injury to competition sufficient to meet the requirements of section
2(a) of the statute. For the same reason, it is respectfully submitted,
this complaint should be dismissed.

In the absence of opposition to the motion of counsel in support of
the complaint, the hearing examiner dismissed the complaint on May
93,1962.

The trial of the companion case /n the M atter of Universal-Rundle
Corp.. Docket No. 8070, was commenced on October 15,1962, following
the Commission’s rejection of the initial decisions dismissing the
above-entitled case and dismissing, in part, the aforesaid companion
case,’

1 The decision in the Universal-Rundle caze was by consent. The effect of the partial
dismissal was to.require a dismissal of the Sears, Roebuck case involving a 2(f) violation.
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At the completion of the Commission’s prima facie case In the Mat-
ter of Universal-Rundle Corp., Docket No. 8070, respondent orally
made a motion to dismiss the charge of illegal price discrimination
with respect to the sale of plumbing fixtures sold to Sears, Roebuck &
Co., relying primarily on the failure of Commission counsel to prove
by substantial evidence that such fixtures and the plumbing fixtures
sold under the “Universal-Rundle” brand are of like grade and quality.
The hearing examiner reserved decision on respondent’s motion pend-
ing completion of respondent’s defense evidence on this issue.

By order dated April 17, 1963, in the Universal-Rundle case, the
hearing examiner severed the issue of like grade and quality from
all other issues in the proceeding, since it then appeared that a revolv-
ing of this issue might eliminate the need for the presentment of ex-
tensive proof and a lengthy check of the basic cost data by
Commission’s attorneys and accountants incident to respondent’s cost
justification defense which was not completed. Because of the sev-
erance order, the completion of respondent’s cost evidence and Com-
mission’s cross-examination and a check of the cost data was thereby
precluded. Therefore, all of the evidence relating to respondent’s cost
justification defense was stricken as irrelevant to the issue of “like
grade and quality” without prejudice to its reinstatement as a part
of the record on respondent’s or Commission’s motion in the event
the hearing examiner’s decision on the severed issue of like grade
and quality is not affirmed.

The hearing examiner, after severing the issue of “like grade and
quality” from all other issues in the Universal-Rundle proceedings,
granted respondent’s motion to dismiss the charges pertaining to the
sale of “Homart” brand fixtures to Sears Roebuck & Co. upon a find-
ing that such fixtures and the fixtures sold under the Universal-
Rundle brand name were not of like grade and quality. Findings and
conclusions with respect to this issue were made a part of the initial
decision filed October 28, 1963. In this connection, the plumbing fix-
tures at issue under the severance order are virtreous china and
enameled cast-iron bathroom fixtures and cast-iron kitchen sinks set
forth in the initial decision of the hearing examiper in the Universal-
Rundle case. '

The only issues to be resolved, therefore, in the above-entitled case
have been disposed of by the findings and conclusions in the initial
decision of the hearing examiner in the companion case, é.e., /n the
Matter of Universal-Rundle Corp., Docket No. 8070. Obviously, if
the Universal-Rundle Corp. is selling plumbing fixtures to Sears Roe-
buck & Co. under the brand name Homart at lower prices than plumb-




376 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 66 F.T.C.

ing fixtures of grade and quality unlike those sold by respondent under
the Universal-Rundle brand name, the respondent herein has not vio-
lated section 2(f) of the Clayton Act, as amended (U.8.C. Title 15,
Section 13). Under these circumstances, in the absence of a 2(a) vio-
lation by the Universal-Rundle Corp., there can be no 2(f) violation
by Sears and Roebuck in inducing the sale of the Homart brand
products (pursuant to Sears and Roebuck’s specifications) which are
not comparable with the products otherwise marketed by Universal-
Rundle.

Since the issue with regard to like grade and quality in the within
case is identical to the issue resolved in the Universal-Rundle case
and evidence has been completely adduced with regard to this issue
in the prior proceeding (Universal-Rundle Corp., Docket No. 8070)
followed by a dismissal of that case, no advantage would be served
in scheduling hearings for the purpose of reproducing the same evi-
dence in the within case as was adduced in the Universal-Rundle case
unless the Commission should decide that the hearing examiner has
erred in dismissing the complaint in the Universal-Rundle case on
the issue of like grade and quality. Consideration of respondent’s
motion to dismiss is therefore appropriate.

In view of the foregoing, the hearing examiner with the consent of
counsel for the respondent Sears, Roebuck & Co., not a party to the
prior Universal-Rundle proceedingsy takes official notice of his find-
ings, conclusions and order, supported by the evidence of record, inso-
far as they relate to the issue of like grade and quality set forth in
Part I of the initial decision in the Unsversal-Rundle case, Docket
No. 8070. In taking official notice of such prior proceedings on the
issue of like grade and quality, the hearing examiner is aware that
he is taking cognizance of adjudicative facts in a prior proceeding
and that in some cases this has been held to be questionable if any
of the parties are prejudiced thereby. However, the resolving of the
issue of like grade and quality in the Universal-Rundle case repre-
sents not only the law of that case, but also the law of the within case.
Furthermore, no prejudice to the parties can be involved since re-
spondent herein consents and the Commission was a party to the
prior proceeding involving the identical issue to be herein resolved.
Additionally, the provisions of this initial decision otherwise preclude
any possibility of prejudice. Under these circumstances, particularly
where the evidentiary facts do not appear to be materially in dispute,

2 See written consent and waiver of further hearings by counsel for respondent dated
October 23, 1963, which is made a part of the record herein.






