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(1) In thrce of these ca::es , 1.1Iere is no quorum 01 the Commission
at the present time for rendering adjudicative decisions on the merits
and i sning' any orc1c1's to cease and desist based upon findings of

i()htinll (If l:1\Y. \d.ilJlicatioll of thes(' cnses ,,'olll(ll'eql1ire reaTf2"lment
of the appeals. The slwljtj(: priLclices challenged in these cases occurred
aln10st a. c1ecade ago, in the mid- 1950' , and competitive cOllclitions in
this dynamic and rapidly changing indust.ry appenr to luLY8 altered
significantly since then.

(2.) The Commission has this elat.e annollllced the initiation of a
broad inquiry into the problems of competition in the marketing of
gasoline. Orders to cease and desist entered against a few oil com-
panies-orders whic.h ,yould probably not become final , if at all , until
Gompletion of lengthy reyic\';' proceedings in the Federal Courts of
Appeals and the Supreme Court-conld not proyjde complete or ef-
fective solution 10 the competitive problems of the gasoline industr;.v.
It ,yould appeario be more desirable from the standpoint of efIec-
tive administration of the Jaw , that the Commission concentrate its
necessarily limited resources on a. comprehensive industry-wide ap
proac.h to the prohlems of competition in the marketing of gasoline.

Commissioner Dixon not participating and with Commissioner 1\-1ac-

1ntyre dissenting for the reasons stated by him in the accompanying
dissenting opinion.

Ix THE NUTTR OF

CROWN PUBLISHERS , lNG , ET AL.

ORDER : OP1XTQ::"' , 'ETC. , IX REGARD TO TIlE ALLEGED VlOLATION OF THE

FEERAL TRADE COMMISSION ACT

Docket 85!J8. ComplaiJJt, Sept. 19G3-Decision , Dec. 19()/1-

Order requiring a New York City corporation , engaged in pulJlishing. sellng,
and dbtributing books and other pUblications to retAilers for reEmle to the
public. tu cease pl'etid eting dcceJ1tiYel ' 11igh prices OIl tbeir reprinted books

including the reprint edition of "High 11'olJ," by :;11(.11 practices '118 placing
on the jac ket thereof a price higher than the prenliJing retail price with a
lwintpll WflY ' line 1h,'nng-h it ugge"t.iTlg a band (lrnwn ink lillE'. tlll' rC'h:v C0n-

veying the impn' 8sion that 8aid books ,\". 1'' re(luted lJY retailrr.

COllIPLAIXT

Pursnant to t.he provisions of the FNlerill TnlCle Commission Act
and b ' yirrlle of tllC authority ted in it. by said \.ct the Federal

T1'n(lc Commission , haying reason to belip\T t h (t Crm'ln Pnhlishers,

Ine. , a corporation , also doing business as Bonanza Hooks , and Nathan
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\Ynrtels, inc1iyidnally and as an offcer of saicl corporation , IH'l'einafter
referred to as respondents , have violated the proyisions of said Act. and
it lppearingtothe Commission that fI rrrocel'\1inr:' b ,' it in l'";;jwrt then'
of IyollIcl be in the puhli(' intpl'l' l1C'J'e!J

\- ;.

iiC

' ;

('(J1Jr)bi:lt ftatlJip:
C'hp.. l'ges in that respect as l'o!!O\Ys:

\RAGR,\PH 1. Hespondent Crowll Publisher5 Inc. is a corporation
oq_Dlnizecl existing and doing business nnder fl1d by yirtue of the la"\ys
or the Stale OT Kew York. with its principal offce and place, of busi-
nes Jocated at 419 Park ..\xenue South , in the city of New York , State
of :, e\y York.

Rcspon(1ent athan \VarteJs is the president oJ the corporate re-
f'ponde, nt. lIe formulates , r1irects and controls the aets and pradires 
the corporate respondent , inc1u(ling the nets and practice:3 herein set
forth. Ilis off(' c and princ.iprL1 placE of business is Joented a.t the abm"
sr-ated ac1dre3s.

l") . 2. Respondents fl)'P now , anr1 for onw time last pflst haye
heen engaged in the business of pnbJishing. offrring for sale , sclling
o.n(1 distribnting bonk.s and other pnhlic.ations to retailer.;: for resale
tQ the general pnblic.

IIH. 3. In the conrse and cOl1chlCt of thcir business , respondents
no\\ (,:l115e, and for :"Ol1W time b.'t P,lst han: cD.llsed , sai(l hooks , when
mlcL to be shippN1 -fom their aforcsai(l pbef' of business in the State
of :.ew York to retailers tlwl',()f lO('ltec1 in y,lriOlls OUlf'" States of the
rnited States and in the Di.-:tl'ict of Col11nbin , alld m, \tain , and at
ail times mentionrd herein han' llnintainec1 , a sulJstanlinl course of
tra.c1e in said books in C011mer(;e , as ': commeree" is c1cfined in the
Federal Trade Commission Act.

\R. 4. In the conrse nncl condnct of their b115incs , respondents
are 11m\', and for SOlne time hst past haye been , engaged in the pnb-
lishing, ofleTin for sa le, selJing and distributing 01' a book titled "IIigh
Iron ' by Lucius Beebe. Respondent scJl this book to l'etail book stort's
for S1.79 and recommend that it be sold to tho pnblic fo!' $2.. 98.. On
the inside flap of tlll ,iacket , the price So.OO appears with a line dr:l\yn
through it. R,espondpnt.s thereby ,11'' now , Hnd for SOJne time last pflSt
han- been representing, dil'('etl " or hy implication , that the llSlUI1 and

trJmar:v retfd1 ening price of said book in t.he recent rcgu1rr course
of bll:iness in nn re ponc1ents trade area:: has been $6. , and that
members of the general pllb1ic who purchase said book at retail at 

price lower than 86.00 SRve the c1iiTere,nc.e between said lower price and
$(-1.00.

PAR. 5. In truth and in fact, the usual and customary rf'tail selling
price of said book in the reeent regnlar COlll'5(' of business in a11 re-
spondents ' trade areas hn5 not heen S6. 00. Such price is in excess of the
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generany prel'ailing price or pricrs at '\11ic11 said book hflS be,en sold
at retail in the recent regular course of bn5ine35 , in some : if not all , of
t.he trade areas ,,-here the representations are. made; and accordingly,
in such trade areas , members of the general public. ,yho purchase said
book at retail nt a price. \,hich is 10'ler than 86.00 do not save the
difference between such low price and $6..00.

Said statements and representations ,yere , therdore, false. mislead-
ing and deceptive,

m, 6. By the aforesaid practices , respondents no\\ place , and ior
some time last past have placed , in the hands of ret..ilers , the means
and instrmnentalities by and through \\ hieh they 11a:v mislead the
public as to the price at which said Look has been l1sunl1y nnd cus-
tomarily sold at retail in the recent regular course of business , and
as to the savings afI'orclecl in the lmrchase. of said book.

I,R. 7. In the ('Olll'Se and conrtnct of their busi11es. : flJ\cl ni an times
ment.ioned herein respondents haye been in subsirmtifl1 cornpet.ition
in co.mmerce" 1;vith corporations firms ;111(1 indivic1uJ 3 cngaged in
the sale of books Hnd other publications of the ame gencral kind and
nature as those. sold by respondents.

I.. 8. The use by the respondents of the 8.fol'esnic1 fal , mislearl-
ing and deceptive statements , representati01E , and practices , has had
and now has , the capacity and tendency to mislead members of the
purchasing public into the e1ToneOUS and Inish1.ken belief that said

statements and representations "\yere. and arc true an(l into the pnr-

chase of substnntial quantities of respo11c1cl1tS : ;--JOok by l'!'Hson of

said erroneous :.ncl mistaken belief.
PAH. D. The, (lfOl'e c1id acts anc1 prnctices of the respondents: as

herein alleged , \\"ere and are all to the preludicp anclin.iury of the
public and of re pondents : competitors anc1 r(mstitllted and 110\\"

constitute, unfair method:; of competition in commerce , and unfair
an(l deceptiyc acts nnd prncbces ill C01111e1'(('. in ..ioh1tion of Section
5 (,,) (1) of the FederaJ Tn,,)e Commission Act..

J/'i. CeoJ'ge J. Luul?l'du lor the

Denniny lFo/tl--tettti; by JIi'
, for respollc1en1 s.

Commissioll.
l:i"!lesL ll. L(lild of \Y;)~hington

Ixrn.\L DECISIOX BY I,J.:ox R. GH08S Ih:.cI,RIXG ES_UllXER

JL:XE 1;) , 1 1(:;-!

The co:nvlajnt in this proceeding al1cges that, :n the C0ll1Se of sell-
ing their reprint of the 1 D38 Edition of the book HIGH InO:: : by Lucius
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Beebe, jn interstate commerce , respondents affxed thereto a dust cover
or dust jacket on the left inside flap of which there is ililprinted a $6.
price \vith a line drawn through it, thus 

$!.

Respondents thereby (representJ * * * that the usual and customary retail
sellng price of said book in the reeellt regular course of business in all respond-

ents' trade areas has been 86. , and thut members of the general public who

purchase said book at retail at a price lower than $6.00 save the difference be-
tween &lid lower price and $6. 00.

The compJaint further alleges that $6..00 is not the usual and customary
retail price of said book in any trade area , and that respondents ' action
in affxing such dust covers upon lIGH IRON places in the hands of
retail book sellers a means by which said retail book sellers may mis-
lead the public as to the price. at which respondents ' reprint edition of
HIGH IRO has been usually and cllstoma.rily sold at retail in the re-
c.ent , regular course of business in the trade areas involved. This is as-
serted io be a vi01ation of Section is of the Federal Trade Commission
Act.

J1SWer to the complaint. was filed in the usual manner; prehearing
conferences were convened; prehearing orders issued as a result
thereof; stipulations of fact resulting from the prehearing proce-
dures have been filed; hearings have been held; oral and documentary
evidence has been received; proposed findings , conclusions and briefs
have been filed , and the matter is now before the hea.ring examiner for
decision.

The Jega11)" operati'-B facts are not disputed for the most part. It is
the legal conclusions to be drawn therefrom which n.1'e in dispute.

Complaint counsel has not , in this proceeding, sought to try a.ll of
the prieing practices of respondents , but has limited himself t.o the
actionable deception , if any, in respondents ' pra.ctice of affxing to
its reprint edition of the book HIGH IROX the dust jacket hereinabove
described (CX 2-CX 5)..

Complaint counse1 has categorized this as a "preticke.ting" case.. If
this were a preticketing case, it Ivould fan \\ithin the rationale of Re-
gina Cm.pmation 

.. 

T.C.. 322 F. 2d 765 (C..A. 3 , lU63). However , in
his arguments and in the papers whic.h he has filed , complaint coun-
sel relics npon the rationale of the Federal Trade Commission and the
Conrt of Appeals in Giant Food , Inc. 3:22 F. 2c1 977. The
instant case is nrither a e1a5sic preticketillg case wjthin the TatjonalB
of Regina nor a classic c1ecepti'i'c pricing case within the rationale of

Giant Food. The case presents to some extent a problem of deceptive
packa.ging. If the left ir: 1c1e flap of the dust j (c:;;;et. of respondents ' re-

print of I- Jf IROX \\e1'8 altered ,yith the ac1diti011 of a felT explana-
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tory 'iyords, the deception of "hich complaint counsel complains would
not. exist.

Effective. January S , 1D64, the Feeleral Trade, Commission adopted
Gnhles Again,;t Decepttue P1'icing, which were accompanied by a. spe-
cial statemenl by Commissioncr Everette )'laclntyre. Such G'ttides
'lpai'i8t Dece7dl ve Pricing hdeT alia state:

GUIDE I-FOR:\lER PRICE CO IPARISOKS

One of the most cOilllonl T med forms of bargain aclvertisill'; is to offer a
reduction from the adnl'tisel"s own former price for an article. If the fOl'Der
price is the actnal bOl1(/ fide rn' ice at which the article wa offered to the pub-

lic on a regular b'fISis for a J'' "onably substantial period of time, it proYic1es n
legitimate basis for the adycrti."ing of a price comparison. Wherc the former
price is genuine, the bargain being advertised is a true one. If, on the other
band , the former price bei!Jg adnrtised is Dot bona fide but fi('titious for ex-

ample , where an artificial. inflated price was established for the purpose of
enabling the slJbsequent offer of a large reduction-the "bargain" being adyer-
tised is a false one; the purchaser is not receiving the unusual value he expects.
In such a case , the " reduced" price is , in reality, probahly just the seller
regu1ar price.

A former price is not nc('('!"sl1rjl:- fiC'itiou!' Jlcrel ' becml,:e nn , nJes nt ill!"
adYertised price were made. The 8l1,erti."er shouJd be p"'pe(. inlJ:v c;lI'efnl. l1n\y-
ever, in such a case, tbat the price is one at which the product "-HS openly
and actively offered for sale , for a reasonably substantial period of tille, in the
recent , 1'egular C01/rse of his business. honestly and in good faith-ano , of course
not for the purpose of pstaiJlishing a fictitious higher price on which a decep-
tive comparison might be baseel. And t.he flrlnrtisel' sho111d.scrupulom:l:v avoid
aTJ:1 implication that f\ former price is a sellng, not an asking: price (for ex-

allpie , by use of such language as

, "

Formerly sold at. S -- ), unless sub.

stantial sales at that price were actually made. (Italic supplied.

If the former price is set forth in the adyertisemcnt , \Yhetller accompanied or
not by rl( scriptive terminology such as "Regularly,

" "

Usnally,

" "

Formerly, " etc.
the advertiser should make certain that the former price is not a fictiti011S one.
H the former price' , or the amount or percentage of reduction , is not stated in
the all,ertisemPDt: as when the ad merely states

, "

Sale " the fHh'"ertiser must
take care that the amount of reduction is not so insignifcant as to be mrarJ-
ingless. It should be suffciently large tlH1t the consumer. if he knew wbat it "-
would believe that a genuine barg-ain or say-jng was being offered. An advertiser
who claims that an item has ueen "Hedncen to $0. " when the fanner price
was $10. , is misleading the consumer , \\"bo wil umlerstanc1 tbe claim to mean
that a much greater, flld not merely nominal , redu(.tion was being offered.

At the tilne that these new Guides became eJIectiv(' Commissioner
Evcrette ::Jaclntyre s separate statement ( tppendjx A) included the
followjng:

1 COUJIIis;:ior;er :Uadnt s s:aten:tnt is attached as ApIJendix.A.
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The nub of the probleil as I see it is that thc c Guides are not. as they pm'

port , re tatemen1:s of the law; the changes intl'oduced 11e1'e arc too sweeping

for that. It is fair to .say that the Guides in many reSl)ects IHc."hal'ply at
variance with tbe body of law on this subject painfully bnilt 1!!' by tbe Com-
mission Icmd courts OTcr a number of deClules. TIle result may '\H"il be the op-
posite of that intended-uncertainty for consumers , the busIne:'Slllll and the
Commission s staff alike. Under the circumstances, there is a serious (111eS1"i011

that '\ve call sustain the necessary ,igour of enforcement eyen '\Titb the best of
intentions.

On February 17 19M in Clinton Watch Company, Docket );0.. 74B4

C6'1 F. C. 1443), in acting upon respondents ' petition to reopen pro-
ceedings inter alia the Commission stated:

* "' Howevcr , the Commission bas directed that all outstanding cea e and

desist orders involving deceptive pricing sball 0(' interpreted , and tlJUS pro tanto

modifieu, so as to impose Oll respondents subject to sucb orders no greater or

different obligations tban are stated in the Commission s ncw1y-reyised Guides

Aga'inst Deceptive Pricing issued on January S , 186:1.

SilTIultancously, Commissioncr IncIntyrc issued the following

statement:
I am compelled to issue a separate statement setting forth my yicws on the

Commission s action in modif 'ing tbe cefise 8m1 desist order issnc(l ug-rtinst tlw
Clinton '"\atch COl1p:1Il - in this IJrOceeding. The SiglJific811t provision amelHiing
the order reads as follon' s :

"* * * the Commission has directed tbat: all outstanding cease and desist orders
involving deceptive pricing shall be interpreted , and thus pro tanto modified , so
as to impose on respondents subject to such orders no grrater or different obli.
gations than are stated in the Commission s newl;v-revised Guides Against
Deceptive Pricing, issued 011 January 8 , 19G4. * * *"
I do not concnr ,vith thIs action for the following reasons. Hespect for tbe busi-

nessmen who come before it, as well as for the appel1ate courts, requires tbat
Commission orders be drafted with suffcient precision so that tbey can be n;ldeI'-

stoOti. The wholesale ;'pro ta11to" incorporation of the provisions in the 11e\y

Guides , adopted in this instance , affords the Clinton Watch Company no guidnnce
for the regulation of its futUle conduct with respect to its pricing practice . The

Guides , of course, coyer a multitude of dcceIJti,e pl'idng practices which may
or IIay not be applicable to the CUnton '''atch Company f1l(1 it is doubtful that
the pro tanto qualification wil enlighten either tIle Commission s staff or

respondent as to precisely those terms of the Guides aplJ1icable to the Cliuton
Watch Company. This diffculty is, of course, compounded by the fad thnt the
Guides themselves stil require consiclerable adjuc1icntj,e definition before eithE''
the courts , the Commh;sion , or the business community wil be full;.' adyised of
tllcir legal significance. In violation of the upl'f'me Court's injunction ir.
Ped,c1' al Trade Commission v. Morton Salt C()/)PWflij, 3R4 U.S. 37 (1048), the
Commission here is shifting to the rOUlts the burden of determining the factunJ
question of what constitutes unfair conduct. I am sUl'll'ised that this Commi,,-

sIon , which rcc0ntl ' l)as made so many prononTIc(' ments of the necessity fe,l'

deal' and definitive orders , is in this arC'R t'UllJfLrkiIlg on a COl1l'"e v;hieh C:tl'




