
FALSTAFF BRE\VI;. G CORP. ET AL. 1251

12.'3ct COllplnilJt

repo sessed 01' beeall e the witnesses "\YE:re permitted to ;' trnde- :: their
olcllnnchines in exchange for the newer models. IIo\yeycr the recorcl

is cleyoid of other evidence shmying the n nnl and cnstomary lwice of
the l1e\yel' machines , and there is no per.'masin evidence from which
\H' , ma y make finding that the discounts granted 'yen: greatly in-
flated or were fictitious. under these circumstances , the examiner
conelusion that respondent misrepresented the usual ::a.les price of its
jJroclucts CaJDlOt be af!rmed.
For the aforementioned reasons. an order will issne nteat.ino' the.

initial decision of the exmninel' nnd dismissing the complaint.

ORDER YAC.\T1XG lXITL\L DE(:,ISIO \::D J)lS::UISSl:KG CO::UPL-\IXT

This matter haying oeen 1Jcan1 hy the Cnnnnission upon the appeal
of the respondent from the initial decision of the hearing cxnrniner
dated \pl'illG , 1D6- , alHl upon briefs in snppol't thereof and ill oppo-
sition thereto. and the COllmis ion hH\'ing (,oJl('inded for tIlE' 1'8;1:50115

stllted in the accompanying opillion that the eyjdcllce of l' E'corcl is ill-
sllHlcient to Pl'OYC the allegations of the complaint:

It '(8 o,'dc'i' That the initial decision of tile hearing l'xHminel' be
and it hcreby is , vacatccl.

ltt's f/!''ihei' oNlcl'ed That the cOJnp1nillt l)e, and it hereby is
11 iSlnissed.

Ix THE :rLvl'n.:n OF

FALSTAFF BJ,EWIXG COHPORATION ET AL.

ORDER : ETC. : IX REGc\HD TO THE ALLEGED YJOL\TIOX aT' THE FEDER.\L TRADE

CO:\DUSSIOX .\CT

Docket 8618. Complahit , Feu. QQ, 196. Deci8' ioll , Dec. , 196-4

Order requiring three brewers and tbeir trade assoc:jation to ceu e canying out
any planned common COt1rSe of action to fix find maintain the price of beer
inclucling keg beer, and 'that snid trade ussoc:fltion be diS801yed.

CO::IPL.\lXT

Pursuant to the provisions of the Federal Trade COlllnission \ct
and by virtue of the a ut.hority YC.;;ted in it by sflid Act , the Federal

"It appears that tbe ' White rnatbines w)1icb t);e witnesse IJ\llchaO'ell harl liot bt

repoO'scs c(j. In most ca , the flttClchments had !Jot becn llIlwrappecl. In IlQ(Ution , the

conditional snlcs contracts indicatp.d thut t1Jese madlines \\"'1'e new , :111(1 thp. purchnsers
rcc:ei\- ell fl JIanufacturer s guaruutee. Howe,er , tlJen: is Salle indj('::jion that tbc tnflchineR

)1:Hl been u cd for c1ellonstratioJl pUf!)( es by reO'pondeIlt's salesmCIl l1!Jd thus in this ",Cll8e

were not COmIJ1etel ' 11Dl1SCU.
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Trade Commission haTing 1'('8.8011 to belien:' that the party respondents
mUlled in the caption hereof , and hereinafter marc p'lrticu1al'ly desig-
lJated :1lcl desc.ribed, have violated and are 110\\

- ,-

joInting Section ;) of
tllP Feclernl Trade Comnli5siollAct (1T. , Tit)p FJ , Section j) and

it appe,lring to the CommiE'sion that a pl'oeecclillg' by it ill l''spect

thereof \Y01l1cl be in the public interest : the COl!mi ioll hereby issues it3
comphint : stilting its charges as follOlYs:

\1L\GRc\PII 1. Hcsponclcnt Falstaif Bn \Ying COl'ponltioll i:- a COl'pO-

ration organized, existing ancl cloing bnsines under a11( hy ,"il'tue of
the 1:1\\"5 of the StaLe 01' Dela,yare , \Ylth its princir) ll ofJiee ,11cl pbce 
l.msine::s IDcated at ;")050 Oakland ..tyenuc, St. Louis 10, ::Jissonri.

I(espolHlollt owns and opel'at( s a tot.al of eight hl':" Yel'ie in the cities
of St. Louis :\1 issoul'i , Omaha , X ebri.1Ska , :' e,y OrlealE: : lA)uisjan
,J 02(' , (',llifol'llia , Fort "\Vayne , Indi,tlw (1' :\ 1 n"!'t:on

, '

Texns , nnc1 El P,l
Texa . rJl(ll'l' the tnule nallH: ;; Fals1:liI'; it markets the pl'ochwt:- of
these lJl'

,,'

el'ies in approximately hyenty- fi\ e Stntes. 111 lDGO. l'espo)1cl-

PIlt ach;en:cl gl'OS:: sales oJ approximately $lGO UOO/JOU , t1lcll',mked ,t
the thin1 icn,Q'e:-t bre,'\el' in tl)( nation.

esp(1n(lent, Jackson 111'('IY;llg Comp:lJ Y is a (' OL' por:ttioll ()l'!' llil(,cl

xisting ;tlld lloing b inE":;s under ancl l1Y \ irtue of tIH' J,lI': of the

Stelle oJ Lnnislilllc \yjti; its pj'inc pa1 ol-C'C' 1l(1 l:JclCl' ()f hn in('

i(wntcll ,1t G:20 Decatu)' Street. ::('IY OJ'le,HJs Lor:.isiallH. rllck-r tlH'

tr,H1E' nClme ;; .JflX respondent f\113 iI's 1x-:2r l1:uWhlc!11' l'(1 in "\CIY

01"le,111:: tl1l"0l1ghout a nine State Clrp,t ill le Jlntio S .sOUdl illl(l '()nrh-

,Ye t. In 10G l'e p()1l:1ellfs g1"02S c101Lll \ o!mllC ol' :",lll' cXTl'edell

$36 OiJOJ)UO.

TIe'jpolldent Dixie Bl"P\yill.!' COJlllJilll.\' , Illc. : i:" a COrpOl'Cltion ()rg

111zcd. exi rjJJ . ;IlHl doing bH.,:iJlc :- 11J1(le1' ul(l by \ irt l1' of The Ifl'.Ys 01

tlw, t;lTE' of L01l1s1ani1. 1iespoJlclcnt O"YllS fl11(l OPCl';lt('S :1 bl'P\YE'1"
locftH'c! ,tt :?jnl Tnlan2 .-\n:1lUcc :';C\Y OrJeajb. LOllisiflJ1i. l- nder iLl'
tl',ULt' name ;; D1xie;: it el1s its bepl' in tJw Stntes of LOl1isifllll. ),Iis o;-

s;ppi illld , \bktlna. III 19(-j:2. l''spondcnt\; gross doJ1,u' \ 01U11e oJ 

cxCPC(lP(l 8-:.300.000.
ne::Donc1en( XCI\' Orleans Bn' \,:el"s _

\:"

()Ciatioll. llll'pjwllte1" rcJ"cJ'p(l

to :l.::: j cspoJlc1rnt XOB./l is all unincorporated t.l' (lt' f1s5ocif1Jloll J11:l1n-

taillill :lll oiJiC(l at 24(11 TnL11e \.YeJll1e. XCI'" O1'1e8.11.'-. J. olli...inn,l.

Org!\ilizrc1 in the hte tl)irt1e2 : resj!on(1ent XOB)L is fiI1CL1W('c! by il.s:;:E':

llPnts m,ule OD the monthly s,ales of its o1'eln:1')" rm:mbPls. He2po1llcllt
SOlL\ s memlwl'ship. once numbering sen"ll bl'e'/d:;l's is pl'E':;er:t1y

jil1jte(1 to tlw ,1JOl'f'llentiolled rcspondent lJH1l11faetlll"f'l's. During the
period i'nnll );D to 1n():2 the , \meric;m T)l' wing C()mp(l1 :l corpon1-

lion that m:t11lt;tinecl offces at i17 l-hendl1e Street : Xc\\ Orlealli:'
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Loni iall,l , '\yas a, Inember of respondent TOBA. The sole offcer of
re:-pondent XOBA is l'-, pondent Elitha l\:el1y.
Respondent. Elitha Kelly is a resident, of the State of Lonisial1f1

l\'it11 a l'esidelJCe at 881 IJ ontalb,l Street , Xen" 01'1eani- , Louisiana , and
Secretary of respondent XOBA is nameel herein as a respondent.
\II of the, respondems nalled 11e1'ein , other th(\n respondent :\OBA

:It'e collerti \' T referred to hereinafter as ;; respomlc1Jt m,1ll1factl1lPl'S.
:Each 01 said respondent. manufacturers is a memlJer of l' espondc1Jt
XOIJ.. , and has for a number oJ ye,u' , through such membel'ship and
otherwise , directly or indirectly, participatpcl in thp coope1'o1ti\"e ,uld
col1ecti,-e, action of all those named herein as respondents ill formulat-
ing, c.ngagillg in and making eiTcctive the m('tllOds ,lcb practices
tl11cll)olicie, Iyhich are (ll1egccl herein to lJe unlawlu1.

\n. :2. l1e pondent l1Jallll-Jactl1rel's tire E'ngni,1,a in the lIall11JactUl'
s,11e ;

~~~

d distl'ilJltioll ct beer. Each of the l'C'sponllent mllnllJactnl'el'
maijltailJ, ane! ;It. :111 times mentioncd herein h,n"c maintained , a suo.
';f:mt.:al a11(1 ('ontin'cwn:.: conp)!? 01' tr,Hle in s:licl product ill COJ1111el'C0',

;\s ;;commel'cP '" is cleJll!0cT ill the FeCler8.1 Trade Commis ioll \.ct , be.
t\Yf'ell :1nd among the';al'ions SUlte of the 1JniiL'd States.

nC3ponc1ent. I\OB" ," has been ilJlc1 nOlI' is Pllgngec1 inaicling l'\sponc1-
E'jlt Jlillllbcrul'er li1 carrying OllL the unJa \, Jul methocls. aef:: and
jJrilcticcs i\S alleged hel'eill , which directly :tnCl f:nhs :lJltj,1!ly h:lye
atFcL'h'c! ;lndno\,- aJ1ecl competition 0et\n':en :lld ,llUong' .'.,Ildrpspolld-
put luallufactul'el's.

\H. ;:1. TIcspoIHknt nlllnubctul'crs h:n" e been nne! HOlY arc ill com-
petition \YiLl each other and ,yith other::, in the m:lllUfncture .3,11t,

,llcl cli tl"ibulioJi of beer to pUj'chil ers 11Ie1'eof , exccpt insofar as actual
and potential emnpetitioll has been hilldered lessened , rl's(- j'1.iJwcL :-np-
pressed 01' e.lilninatccl uy the unlasdlll and unfair methods , :lets alli
lH' actices lle1'einaft r a.Jlegec1.

PAR. -:. nespomlellt manufacturers , acting be!.lyeeJJ and among them"
scln-'s and ,\yjth American Bre,yjng C()mpallY a l'eeently liquichtecl

corporation , and otlH l'S nncl through and by means of l'cspondent
\"OB.- fo!' mimy years b::t pa.-;t , and particularly since approximately
In-il , :Ulll continlling to the, present time : have nmintained : and now
m,linl- n a11(1 hayc in etTect an nndel'standjng, agreenwnt , comiJillil-

tion and eon::piracT to pUl'sl\e and they han: pUl'::uec1 , (l pl,lJlJecl

c()mmon course or action 1JetIYee1 and amollg (llJ; lselves to adopt ,wc:

ndl1en; to certain pl'nc/ices and policies to hinder. Je::sell , rC-strict : 1'('-

strain Sllppl'e s and cJiminatc: competition in the malmJnCtl,re

, ,

c.,dc

:11c1 distribut.ion 0-( bel',' in the course oJ the afOn\S,lid COllllnel'Ce.

\IL ,J. Pursll2.nt to 8nc1 in lurtilenlllce. 01 snic111nc1el'strllding, agl'ee-
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rnent., combinat.ion , COliSpil'ilCY and planned common course of actjon
l'eSpOnclellt. manufacturers , acting bety,ccn and among themsch-es and
with others , and thl'01.lgh and by means of respondent XOBA , for
many years last past. , and continuing to the present time , ill cOllnection
with the sale and di t1'1bution of beer , 1u1.-e done and performed Intr3i
alia the fo1Jo,,- ing:

(1) Fixed and maint- ainecl prices , terms :1ncl conditions of . ;lle.
(2) Agreed to tc1opt, and han:. adopted , maintained aIle! eontinnecl

in eJi'ect, tt common plan or policy concerning rebates, refunds , c1i

COl1nUj flJlcl exchanges.
(;J) Agreed to adopt, and have f1(lopte(l , llaintained and conLimlecl

ill effect : eomrnon poLicies concerning the prov:ision of eJ'' icl' S to
customers.

) Agreed to l'rfrain , and hnxe refrajnrd from solicit.ing the keg
beer irnc1e of each ot her s cu:;tomeJ's.

\R. 6. The ads find practice3 of the respondents: as herein nl1eg"ed.
ha.ve had and do ha.ye the eHeet of hindering:, lessening: restricting, re-
straining and e1ilninnt.ing competition among the respondpnts in the
maJlUfa.ctllre , sn.1e nllcl distribution of beer; arE' a.ll to the prejudice of
cllstomers of respondents and to the public: and constitute l1nbir
methods of competition and nnfair ncts and practices in UJIlJlerce
,yithin the intent and me-fUling of Sccbol1 fj of the Fedcra1 Trnde
Commission Act.

JIJ', Eugrl1e J(aplrl1L .11)'. Robci 'f 1', Liedqlli. Hnd Jh' Anthony.J.
DePhillips snpporbng t.he complaint,

Jh' Jai)(C8 8. J/cClcllan of IF-ilison , OU1Iwin,q7lIl1n JftClellan St.
LOllis )'fo. , counseJ for respondent Fa.lstaff Brewing Corporation.

311'. JI. Trwnan lV oo(b_!)(!rd: J1' of llIillh1g, ;8a((1: Sa'lNI.de)'s , Ben-
son & lV' oodwaTd e\\' Orleans : La. , counsel for respondent Jackson
Brew'ing Company.

llh'. A1'tll1.('1' A. de la Hou8sa.ve KelY Orleans : La" , counsel for re-
spondents Dixie Brewing Company, Inc. , New Orleans Bre\yer.s As-
soc.iation , and its members , and E1itha I\:eDy: as secreta-ry of the New
Orleans Brewers Association.

ISITL-\L DECISIOX BY ELDOX P. SCHRL'P, 1-IEAHIXG EXA rrXEH

OCTOBER 2 , 18G1

STATE)IENT OF PROCEEDJ::'WS

The Federal Trade Commission on Feb1'mry 20, 1964 , issned its
complaint charging the above named respondents with violation of
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Section j of the Federal Trade Commission -\.ct in the sale and clis-
tl'ilmtion of beer in the conn e of interstate COmlnerc.e. The nlleged
compet.itin; respondent rnalJufactlum' :: are charged in the c,OlupJaint
to 11( ye acted with eHeh other and tIn' ough and by means of the re-
spondent brewers aswciation pursuant to a.n understanding, agree-
ment, combination conspiracy and planned common CoUl of action

whieh l1te'1' alia etIectec1 the following:
(1) Fixe-d and maintained prices , terms ancl conditions of sale.
(2,) Agreed to adopt : and haye adopted , maint.ained and continuecl

i11 efleet, a com11on plan 01' policy concerning rebaJes , l'efunds (li5-
counts and e..clumges.

(3) _\greecl to a.clopt, fllHlllf\ e adopteel , maint.ained and ccmtiJllled
in effect , common policies ( onrerlling the prm-jsioll of 5en- ice:: to
('lJ.':Lomcl's.

(.:- ) -,

Agreed to rcfrain , amI hayc t'ell'ained from so1iciting the keg
beex t.rade of cfich ot.llrr s cnstomers.

The complaint. charges the said nets and practices of the respond-
ents t.o have had and nO\y haye the, effect 01 hindering, Jesscning, J''
t.ict, ing, l'P,straining an(1 eliminating competition tnl10ng the r(8))onc1-
ents in thp nWJJ1facture , sale and distribution of beer j to be to the
pl'ejuc1irB oi Cllstomf'l'S of the respondents and to the, public.: and to
constitute nnfair methods of competit.ion and unfair act and pradices

in COllil1Cl'Ce within the intent and meaning of Section:) of the Fed-
end TnLCle Commission Act.

Pursna.nt to Section 3. 8 of the Federal Trade Commi sion Ru1es of
Practice for Adjllc1ieatlye Proceedings , a prphearing conference ,,-
held herein on June 25 , IDG4, fol1mying the filing of respondents

lUIS\YE'TS to t.he cOlnplaint. During the course of this c.onference, re-

sponc1ents proposed the fi1ing wit.h the Cummission of a motion t.o re-
open consent procedure , and \yit.h t.he assent of complaint coullse1 the
prehe Lring' conference ,yas adjourned pending C0111nission action on
such motion. Hespondents ' motion and an aT15\yel' by complaint (:onn5e1

joining in respondents: motion W8re filed July Ei , ID6 . Orcle1' by the
Commission denying respondents ' motion to reopen consent proc.eclure
issued .July 20 , 1964. The Commission orc1er in denying responc1('nt.s

proposed disposition, added that respondent.s had further failed io

sho\y \\"he1'ein the filing of an amended admission nns,,'er or submis-
sion of the case to the hearing examiner on a, stipulat.ion of facts and
agreed order, as expressly proyic1e,d by Spction 2. -: (d) of the Hulcs of
Pntctiee., "Koulc1 not c.onstitute an appropriate c1ispos:ition of this
pr()Ceec1ing.

Unc1er ullte of Septemlwr 15 , 1964 , re,spondents rmc1 complaint COUlJ-

g,':6- 43S.-70--
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!:el entered illta an ;' \greemcnt Containing' Stipulation of Facts and
\.gl'eec1 Onlel' q and sllh'3c(l1icntl)' snbmittccl thE' anw, to dw hearing

eXilillinel' as pl'm- ic1ecl by Section 2. j (d) of the TinIcs of Practice. The
stipnbtt'd f,lCU) (,olTe pollLlecl '\yith tlw bdual al1cg:ltion of rhe COll-

pI,lini. ::('1'"ed on tllP r(, pollclellts nd the agl'eccl order to IH:" clltc1"p(1

lWl'ein fo11mH'cl in sllbst,1ll'c the I'Di'll of ordcr pl'opo Bcl as ,111p1'O-

p1'i;1te ill the. nj-l:lched llotice to the complnillt. The tlgl'CCment- be."H'
he p,lIties pl'm- jdec1 that the record all ',yhich the decisions of 111C

hparing e.x,\JlliJu::T and the Federal Trade C()mlli ,sioll IYere to IJe bn e(l

shal1 cOllsisJ solely of the compl:int and ::a1(1 f\greellH llt. and l' sp()Jld-
Jlt

: ",

:liycd:
(:l) :lJl ' furtlJf'l proceclll' ,l1 step:; bdol'P tiw iW:lJ"ing ex:nninl'l' ,md

tlw (' (jlllnii siun;
(h) the, m:1,king- 01 Iluc1ings 01 bet and conclusions of l l'Y: and

) ail l'ig1;ts to ,;;cel\ jmLej;ll re,-ie\\- OJ' otl1enyi p to clw1Jellge 01'

()ll!(' t tJle. Y:l1iclit '" of the order er:iel'cc1 pnl'::-n,lllt t(J t.his agt'l'l' lllE'llt.

UL'cL1.:J' (ljl'.'C't llg rhe' filing 01 rceol'l hel'ein of the fon'
:2' oin

' ;;

\.:2TP(,-
nwm ('IJljLlillilig Stiplll:1tinll 01 _F:lcr ancl , \.gl'eecl Ol'cl(' : :111(1 clewing

the record ill t1lis proceedir:g- i sl1ec1 October U. lD ;J. Bn::ecl on rb.
(Jl' :)ii!;2' :\f2 ll;('(J ri'(,Ol'd. the -frj11r)\\ JTinr1ill of Fact HEel COJ1-

i()I; t!JeJ' (,fl'om ,ue made , nne' the -fol1O\ring Order i i'- l1l'l,

FIXDIX(;,S OF F. \CT

, lie:";)';l)llCllt F,lbt,ltr I3n \yillg Corporation is fl cOrpOl':ltiOl1 01'-
illii'l'd. t'\ rillg' :mc1 cloinp: bn jn(-ss 1111(1(-1' ,met by \ ;1't11C of the Lny::

;: tlw 6tatc or Dehw,up : \yith it principal orEel' nnd pbce of 1J,l

liP:- locatell ill. 5030 OnJ;;1anct ..YClllle, St, Lonis 1() :Jlis ourj, 11e-

p(Jlldfllt 0\\ n5 nnd operates a total of pightbn,\yerjes in t.he citir.s of
St. Lnuis. ).lis ollrj , Omahn , Sebrnska , :\e\y Orleans : Louisiana

: (:

Jnsc (':llifol'Jlifl Fort IVaYlW, Incliana, Gaheston, Texas , and El
, TeX:E. T 1ller the trade name, ;'FaJstaft;: it markets t.he pro(l-

nets of tJw e hl' \:'\YC'l'ies in appl'OXi1l1flrel ' h\ 211r

.--

tin' i'f\tes. In 1 \)(jO

:::j1iJ !d\' lil :J:hif"'-pzl g-roo.:: :1I(-s nf :lliproximil.teJy H;iI.cHI(!.I)()I\ awl
rankc'ct 15 thc' t 11 inl J :\j' gest bn' \\cr in the" natioll.

:.. ne, p'J::l !cJlL .T:1(');o.Oll Bl'e\'I 2' Cml!p!Il

- -

a COl'PO;' ,l1ion org:l-
1)i;-('c1. (':;i. ' :1J1d ( 1:.:..1msifle. o; \llH:t'l ,111C1 b

- \-

i;' e of tllt' b' o:f

the Lltc of T. iJL1i::iana \\ C; its p1'illCil;c;l onic alld pLH:e of bnsille
located at G:?O Decntnr Street, XC\i- Ol'l Jns : Louisiar;a. t' nclcr the
trade name respondpllt se1Js its be(,'l' 111;tmdact nre(l ill X e\\

'1' ;uilgrClj111 _\ of Stij1\I;Jtion of FClcts, pngc :2 of "\gn'I'llcnt COllt:lir.ing Stip;I1:1tiOIl or
F:l('t a'HI . \gne(1 Ol'ler.




