
FEDERAL TRADE C01fJIISSION DECISIONS

FIXD1 : OPI IOXS, AND ORDERS Jl'LY 1 , 1964 , TO DECE::BER 31 , 1964

Ix THE fATTER OF

J. C. IARTIN CORPORATION ET AL.

OHDER, OPIXIOX. ETC., IK REG.Um TO THE ALLEGED VIOI,ATIOX OF THE
FEm:IL-\L 'IlL-mE COltBIISSIOX ACT

Docket 5520. Complaj , J1ilu .13 1962-Decision, July G 196.

Order requirilJg Kew York City seller of mercbandise to cease from supplying

others "with pull cards 01' other deTices intended to be used in the sale o.f
merchandise by means of chance, lottery, or gift enterprise, sellng or dis-
posing of mercbandise by such means , and rejecting respondent' s contention
that a previous case bad made this one res judicata.

COMPLAIXT

Pursnant to t.he provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Feclem1
Trade Commission , having reason to believe that .J. C. :rvrartin Co. : ,1

corporation , and John Kaslo," : individually and as an offcer of aid
corporation , and .Tol1l1 KasJow , an individua.l trading as The D. A.
Sales Company, hereinafter l'eJe,rred to as respondents , lmve violntell
the provisions of sa,ic1 Act, and it appearing to the 00m11i8:-1011 thflt
a proceeding by it in respect thereof would be in the public interest
hereby issnes its comp1aint staling its charges in that respect as

fol1ows:
PAJL\cr: U'l- 1. Respondent . J. C. iUartin Co. , is a corporation or-

ganized , existing and doing lJ1siness under and h ' virtue of the Lnys

of the State of Xew York, Ivith its principal office and plaee of bm:inc
located at 667 Bl'oacl,ya?, in the city of Xc\\ York , State of Ne,y Yorl;:.

Respondent. .John Kns1o'y is an ofIker of the corporate respondent.
He nlso emplo:" s tlw trade nanw. The D. \. SaJes Cnlnpany lllc1er
\\1-1eh all HlPl'c.hand1sing operations hereinafter described are COJl-

ducted. He fOl'mubtPs, (1il'ects alE1 ('ontro1s the act and Pl',\CUCl' :- of

The corred corporate nfUTIf' l\f TJ!ij: l'l'j:P01;r1"!lt i .T. C. ),l:1!ti:J Corporatioll
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all respondents, including the acts and practices hereinafter set fort.h.
Ris acldress and that of The D. A. Sales Company are the sl1me as that
of the corporate respondent.

PAR. 2. Hespondents arc 11m\", and for some time

been , engaged in t118 sale and distribution , t.hrough
merous article-sof merchandise to the public.

PAIL :1. In the course and cOll(luct of their (\ iet busiJ1PSE. respoJlrlents
cause , and for some time Jllst past hayc can e(1. their ::a;(l products
1,;.11('n sold , 10 he shipped froll their pb( C' of ijl1'"ir t''':' in the STate
of Xew York to purchasers thereof locatecl in Yill'iollS other States
of the United States , and maintain. and at all tinws mentioned herein
hal'e Inaintained , a substantinl course of tracle in s:lid products in

()'

1imel'CC , as ': comlnerce : is defined in the Federal '11'1(1e Commission
Act.

\R. 4. In the, course and cbnduct of their busillest' ;lS ilforesaic1 , the
respondents sell a.nd distribute. sai(1 artides of merchandise : through
oLhers, by means of a lottery scheme. Their operatJOllfl plan is as
folJo,," :

Respondents cause to be distributed through the mails , a brochure
or catalog depicting, Rmong other things. pictures or description
of prizE's or premiums offered to pe, rsons who sell their merchandise.

A portion of said sales cntalogs consists of a list all 'lhich there
fire desit.TJUltecl a number of items of merchandise ofh: recl for sale and
tlle prices thereof. Adjacent to the list. is printed and set out a device
commonly ca11eel a, pull cflrd. Said pull carel consist:" of a number of
tab . nn(1er eaeh of ,yhich is eoncf:a!p(l the name of an article of
merchandise and the prjc e thereof. The name of the article of mer-
c1W,11(1i38 and the JJriee thcreof arE' ::0 eoneealed that purchasers , or
prospective purchasers , of the tabs or chances are nnable to ascertain
which article of merchanrJise they are to receiyc oj' the price ,, hich
they are to pa,y until after the, tab 13 ::eparatecl from the card. 'Yhen
a purehaser has detached the tab an(l learned ,, hich articJe of mer-
chandise he is to receiye, and the price thereof ana paid for same , his
name is ,yritten on the list opposit.e the nnmec1 art.icle of merchandise.

'Yhen the, peTson or representatiYE opcrating the pull card has suc-

ceeded in se,Jling all of the tabs or chHnce:: collected the a1101ln1.s callcd

for. and remitted the amount eollectcc1 to the respOI1c1enb, the said
respondents thereupon ship to said operator' , snleSm,ll1 or represent.a-

tive" the merchandise designated on said eard , tog-ether -with a pre-
mium as compensation for operating the pnll carel and selling the
said merchandise listed thereon. The said operator of the card deJiwrs
the merc.handise to the PUTelHlseTs of tabs from sflid pnll carc1sin RC-

last past hayc

others : of nu-
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cor-dance with the list filJed ont "hen the tabs ,yere detachcd from
the pull card.

PAR. ;J. The 11C1'50nS to whom respondents furnish tlle said pull
cards use the same in pnrc-hflsing, 3clling and distributing respondents
mcrchandise in accordance Iyith the i1foresaicl ,:mlcs plan. Respondents
thus supply to and place in the hanels of others the menllS of C011-

ducting lotteries in the sale of their merchandise in accarch nee \'ith
the sales pIa,n hCl'e.1nabovc set forth.

The sale of merclulldise by the sales pJan set forth and (1cser :1wc1

ir. Pant-graph Fonl' hereof also constitutes the sale of mcrchanclis,

by means of a chrmer or gaming device inasnnlch as the iclclltit:,- of
the article invohecl and the amount of money to be expended are
unknown to the purchaser or participant 11lltij 1hetab is renlOyed
from t.he saks catalog or carel.

The use by respondent. of t.he aforcsaid sales plan in conneC1 ion ith
t.he sale of their nwrchn.nc1ise is a practice "which is contrary to cstab
lished public policy of the GOY\:'Tnment of t.he 1Jnitc'd Stares and
const.itutes an unfair act and practice ill commerce \Tithin the i;ltent
and merming of the FeeleTal Trade Commission ..\.ct.

\R. 6. The afOl'e,O:;lic1 nets (1 pl',ldices nf 1'0Sponclents lS he\' !'in
alleged

, \\

erc, anc1 are , all to the prejudice nnll injury of ihe pnLlic
nd constiLuteel and now constitut.e unfair acts and practice

commerce in yiolation of Section 5 of the Feele' l'al Trade. COlnmj:: jon
Act.

.1/r. ThoTn.(ls TVhitehead suppor ing the cornplaint.

Mr. Miles IVa,"wl' of Philadelphia , POl. for respondenb.

I:-HTIAL DECISIOX BY ELDOX P. SCUHLP , I-EARlXC EXA1-ilxn:

XOVE1-IBEH 1. 1DO::\

STATE::IEXT OF I'ROCEEDIXGS

The Federal Trade ConmJl :-ion on July 18. j 9(J2 ls:-mm1 it.s complrint.
clmrging IT. C. l\laltin Co. , 1 a corporat.ion , and J ohn KaslO\\' , indi\ icl-

llally and as an offcer of said corporation , and .John 1\21510\1 8.11 in-

dividual trading as Tlw D. ..L Saleo: Company, with I'iolrtion of Sec-
tion;) of the Federal ' L.-ade COlnmissioll \.ct. The indivic1uall'espond-
ent, John KaslO\\" . is alleged to fonnnlatc , direct and cont.rol t.;le acts
REel practices of all the wnned l'espondcnts and said respondcll S :\10

alle.ged to be engaged in the illtersi ilte srtle and flistrilmt.ion of mel'-
1 The CO

T1oJ' te 1'e )iO,HJent' correct ;) ,nle i .1. C, :!l ,1'tin C01'jJD1'ntion . See. resrond('n(
\YPl'. pilge 
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challdise , through others , by means of a sales plan charged to be both
a lOttery scheme and a gaming device contrary to the 

pst.ablishec1 pub-
lic policy of the Government of the United States.

In Docket No. 6145 (52 F. C. 1674:1, a prior complaint was issued
un Dee-ember 2 1952 , wllich charged J. C. )Iartill Corp. , it corporation
and Jack l(aslow 2 and Seymour Orenstein , as corporate offcers and
as inc1i\7iduals, with violation of the Federal Trade Commission Act
lJY nse of a sales plan involving the distribution of merchandise by
means of chance, laFtery, or gift enterprise. The Commission s order
to cease and desi::t in this prior proceeding "as '- :teated and set aside by
the. appellate court 3 due to the stat eel absence of thr presentation 
proof of the, eJement of prize , helel essential along \\- itb the elements
Df consideration and chance as being necessary to a lottery.

espondcnts fiJec1 anSlfer in the instant proceeclil1g 011 . f tLJy In , 19(-)3.

Iiesponclents admit in part and deny in part the ,- al'ions 11JQgatiollS
of t.he compJaint and aveT that t.he allegf(tjolls of the presellt. complaint
are but a Y'irtnaJ duplication of those in the prior cornplnint in Docket
);0. 6145. Respondents al'er that the Cormni sion ollght no rE'xie\\' of
he ncherse conrt (lecision in this prior proceeding: that it l'em tins

(,oll('Jl1. l':'!1d bjn(ljl1 2" to nll pnJ'tic. in ;:;0 :":lid ti;. ::rir' . ;1;;(1 th

lJW. in::titution of the tant. 1Jl'occedirg \\' ithont ll'it,-

,? 

ollgLt Ol'

Ta;ltcc1 by the said court is a vioL/tioil of the C'onrt. HlfllHhte.
Hespondenis ' aTls,ycr also further fln:,l'S that in the :lb3enCe of fl11Y

,ll er!' :ltiom; in the instant complaint of cll cJ1 s.):ed f:tct5. ch:111gecl circ.uJl-
CPS, or changed considerations atlecting the public intel'est the

ilEc1l l'esl1Jt in Docket No. Cl':6 , 1' hel'ejn tJlP COLln;i. sion 3 onler to
cc:t::e, and desist was judiciaJ1y vacntec1 fmd set aside , b ll' S tl1e Iw,:t:mt
Tn' Oc('c'ding as res .fu(l;cata.

Intervening behypen the issnance of the complaim tUH1 l!lC filing of
answer in lh ' insrnnt proceeding;! respondents fied n. motion to (lis-

s the compla.int, also based on the nfol'esnicl gronnds of nJlegecl
\.iobtion of the nppelJate conrt"s rnancbte and )udirrrtu.. T1Jis
motion to dismiss lIas denied both at the opening nnrJ t11e closing of
1J1( hearing 1wld on the merits herein.

The tin;e perioe' COI ered :r: Do('l;ct No. 614,) is different from that 0f t Ji.; prorperLr:g
hilt the C()'!)Orflte Tl )1oD(lent L'l(J .Tflcl; Efl.;lo'\ and Jobn EflSlow , the inclhiliual respondent
lIPrlin. f!l'e oDe and the Sflile. See ' II'. 1l)-- 23: 161.

:. 

r r J(I,.tin COl'p. f3t (11. v , (,tb. Cir " 1857) 242 F , 2(1 580 fit G33-

;'.; ,

\ j:111 and romplete cl:roTl()jo ir;11 r"cital of tile plethora of prolix j1le'ldiug:; jI/ 11)(0'
jJl"Llnt. j1 (lceed;rJS' 1\' 011lfl ilP/.WI1!' !iOt)) epr;itiol1 find dl1rlicat "e of Jl:;ltrer" M ,' C'cord, 1\Jl(l
Clln:l('l' l1Tl)r(. :11 Y of lH'jD,! l:e,' in , c:n n set fortb

, :-

" nuthor r:le(1 in answer b ' complaint CDunsel in ODpos:tio:1 to s;;id motion filed
01' Seqt('n lwr 11. lj)G2 , :lcd Tr. 4-1G. cont:lini!lS' a iliscu io:1 n to the "'=teDt of the :JirJ
J:J :JTic' ;l lwfoJ' e tue JH'a:'ing C'x,,Tuiner prior to the rn1i:'g- n::l(1e th('reo!l. The ,uotion to dismiss
wu, !IC1\' efJ IJt t1w do;:c ()f llJC lJe11;'in,! ;,nd (:vnied on the J' ccord t Tr . 1S7-191 anrl jf
11"1'r11;1I;('l' cOI\sil1e:' prl reIWIYl'(l by pnr;lg-r:iph 4 , jiDge 2 , of Tf pO!\fier:ts ' IJfl1IJosed findings
"JI(Il:ol;rll1sion , it i again herein made sClojeet to the S, DJe ruling.
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The hearing on the merits 'las concluded in approximately a clay
and a half. Three incliviclnals using respondents ' merchand, ise sales
plan and the individual respondent testiiied during the presentation
of the case- in-chief and t.he individual respondent Hlone for the
cleJel1se, after which the case was closed on the record.

Ul counsel were afforded fnll opportunity to be heard , to examine
and cross-examine all -witncsses presented. a.nd to introduce such evi-
dence as is pro\'ic1ec1 for under Section 3. 1-1(b) of the Comn1ission
Rulcs of Practice for Ac1judicati\.e Proceedings. The transcript 
1'o('on1 consists of 200 pages fl.nc1 Commission Exhibits ma.rkec1 for

identification K as. 1 thr011gh 5 \\"8re received in evidence. Also marked
for identification anc1rcce-iyed jll evidence \yere respondents : E,xhibits
K 03. 1 through 3.

Proposed findings of foct, c.onelusions, proposed order to cease and
cle.,:i L and a supporting brief \yere duly filed by counsel supporting
1"1(' cmnpJajnt. Coullsel -for respondents belatedly filed a page and
o;le-hRlf document ellt.itlr:cl " pcmr1cllt.s ' Proposed Findings and
CL! h,."ioIl:: :: toget!Jcl' \YiLh motion for jt' 1\' e to file which further
stated t.hei1' brief would fo)lO\y hy the end of October. )\o brief was
filed b:: respondents nt u('h lime. ProposP(l finc1jnp' , conc.usions and
o1'ler submitted by respective cOlUlsel and not adopted in substance
or form as herelll fonnel nllcl concluded fu'e hereby rejected.

After carefnlly rc\- iewjng t.he entire recorcl :ill this proceeding as
l1cl'einbefore descl'iuecl, and based on sneh record and the obSerY ltion
of the witnesses testifying herein , the follmving Findings 01 Fact and
COllC:' lSiollS tllerefrom fHe made , ;lnc1 the j'ollO\ying Order issue(l:

J-T\DL' GS OF FACT

J. Hespondent ,). c. l\1al'tin Corporntion is a corporation existing
ancl doing business under and b:\' virtue of the In.\ys of the State 
::e\r York

, \'"

ith its principal ofEce and place of bU 1ness located at. 667

Broachmy, ill the cit.y of e\Y York : State of J\ e\Y York. I'esponclent
John KaslcJ\- is t.he principal oileer Hnd stockholder of sa.id co1'-
por,lte respondeDt and formulates , directs and cont1'ols the nets and

practices of said corporate respondent. The business address of said
incliyiclual respondent is Ole SHFle no; that of the corporate responclent.

:2. Hespollc1ents are llmY HIHl for fI nn110er of years past hflye lJeen

engaged in the bllsi21ess of the sale and distribution : through o\lle1's

oJ Y \rjous art.clts of rnel'('hfllldi e to the public. Respondent. .J l)11n

r. S(,C' , Tr, If1j"- ':OO

, ::\

10'. ;.J: ,yer, 11:,;1 'Ir, 1!1-
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Kaslo , inc1iyjc1nally and in c.onjullction \\ ith said corporate respond-
Ent, employs vaTions trade names under wl1ich the said merclmnclising
operat.ons as hereinaftex described arc conducted. SOlne of the. said
operations were and are conclucted by the respondents uncleI' the name
of J. C. J\lartin Co. , and othcrs under the nam8 of The D. A. S,lJCS
Company.s Hespondents, in the course and cOllduct of the said busille
cause ancl ha.ve caused the ai(l merchnnclise products , when sold , to
be shipped from their place of business in the St.ate of XCIT York to
pUl'clH1Sers thereof located in yariuns other states of the rnitec1 St.at€.3
and at all time::; mentiol!cd herein hflYC l1willtrlinec1 a. 8ubsUmt.al
course of trarle in said products in commerce , as '; commeJ'ce is dennecl
in the Federal Trade COll1Tlission Act.

3. Hespondents , in the interst atc sale and distribution of their afore
saiel merchandise , operate the follO\Ying salc.' plan:

(a) Sames of prospectin salE' J'epl'esentaliYes or soliciiors for the

sale of said merchandise arc first secured from commercial lists vari-
ously obtained by the responc1ents,

(b) Sales catalogs 01' broclJll'cs prepared b:,: the rcspollde11ts and
illust.rating the itenls of J1erchan(hse therein being offcrc(l for S:lle
and the prices therefor arE' c,l1sed by reSpOlHIE'1lts to be lIwjlccl to the
naInes and addresses of the persons appearing on saiel Jists. Said cata-
logs or brochures also contnin Dlustrations of a choice of mcrcllfJldise
premiums, or cash am0111ts in lien ihereof hich are, oilerec1 by re-
spondents to said prospective representatives or solieit.al's as lin in-
ducement for the making of the aforesaid sales of respondents
merchandise.

(c) In addition to illustrating the merchandise items of rcsponch'nts
being ofi'crecl for sale , said eatalogs or brochures contain a series of
detachable tabs inscribed "PuLL HERE : which normall : are used il
connection 'iyith the sale of said lnerehandise items, On 11w re'i-

siele of ench tab : and concealed from the purchaser 1111il the tab is
pulled and detached , is the designation of the itenl of merchalldi-=c
and the purchase price therefor being offered for sale 01' sold to the
person pulling or dei-aching the partic11lar tab. Each of the desigllated
merchandise items and the price for each item, which is concealed

under the particular' tab is also set forth in it prilltec1 hE!: in ::aid
catalogs or brochures opposite or adjacent to said tflbs. This list C011-

'See, fln \nl' , page 2: Tr. 1fJ-21 : 151-1.i4; find CO!n , e=", Xo , 1, . ::i, 4 . 5.
"See, n \I"'' . 1"ge :1: resI1nndr.nrs . mercJ:ar:clise saIl'S in 1962 apjJl'o'i:mf1tel1 from S300 OOO

In S:;:::s.r'illl I' r ' :(i) al1(1 C(I\"r('c1 the p::til'e rnitnl Stn:es fTl' , 155) Of t)H'se total s::Jes,

"::,;),

000 IH' n' :JUH1c' in st:ltes othe ' tIHW t Je S1ntc of Xc\\ l"D:' l; ('11', :i7).
,e' . 52: re jJ()IHle (\Jl I;J:IJj\' n:!1i: from ci ilJ, ("I(i() to 1 000, 1.00 s:llec: (,!1t .1ogs or tn.l-

I1\l"h tn ,'lnSJWdiyc sa:es nlJres(':lt:l:jyCs 01' soliciTors fTr. fin', nul t!1e r,roportioll of SllCU
);))1)(::. (lj' ::i(ll'('ciJli(':t :1J':,\\"e1" t,f' \\ oulc1 rll:1 fl' OI;1 l1f1lf a lWl"' ent to two lJe cent 0: suc))

1:f1:lings (II'. fjS- 7()
l: Tr. ;)::; 15-1- 15;3: CDlCl11. co;, Xus, i-

, ::-
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