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FINAL ORIrER

Respondent and counsel in support of complaint having filed cross
appeals from the initial decision of the hearing examiner, and the mat-
ter having been heard on briefs and oral argument; and the Commis-
sion, for the reasons stated in the accOlnpanying opinion , having
granted in part and denied in part respondent s appea.l and having
denied the appeal of counsel in support of complaint, and having
modified the init.ial decision to conform with the "iews expressed in
said opinion:

It is on1e' That the hearing exallinel' s initial decision a,s modified
, and it hereby is, adopted as the decision of the Commission.
It is fudher o'lde1Yxl. That respondent shall , within sixty (GO) days

after service upon it of this ol'dcr file 'with the Commission a report
in writing, setting forth in detail the manner and form in which it hftS

complied \yith the order to cease and desist.

IN TIlE fATTER OF

KORBER HATS , IXC. , ET AL.

ORDER, OPIXIOX , 1:TC. , lX HEG.\RD TO THE ALLEGI- D YTOLATIDX OF THE
FEDER.\L TR.\DE C())DIISSlON .\CT

Docket 8190. Comp/.aint Vor. 28, n)(jO-Deci8ion, JI/ne , 196.

Order modifying original oei:ist Ol'ckr of :Uarch 28 , 1962 , 60 F. C. 642 , in accord-
ance with the direction of t.l1eFirst Circuit dated Dec. 31 , )962 , 311 F. 2d

S (7 S.&D. 611), to recognize that tIle ,yord '; )Iian" has acquircd a f'ec-
ondary meanillg indicative of a type of weave or braid , in addition to its
original use as descriptive of men s hats manufactured in Italy of wheat

straw.

ilIJ'. Terral A. J oJY1a- for the Commission.
JfT. lsadoT S. Levin of Levin and Levin Fall River , Mass: and
lVeil , Ootslwl 1lcm,qe8 New York by JfT. Im 1l. J1illdein

JfT. 1lcO'haZ/ C. Berge?" and Jh. hving Scher for respondents.

IXITL\L DECISIOX BY ,VAl/fER R. ,TOIIXSDN. HE.\JUXG EXA:I'II)"ER

NOVE:iIBEH. 22. 190:)

In the complaint, which ,yas issued on November 28 , 19GO , the
respondents are chal'ged with mislabeling of hats manufactured and
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sold by them in violation of the Federal Trade Commission Act. The
complaint reads in part:

FAR_-\GRAPH FO"CR: In the course and conduct of their hnsine5s , and for the pur.
pose of inducing the sale of their said hats, respondents bave imprinted certain
l'epresentations on the tags , labels ' and sweatbands of men s straw hats respect.

ing the origin , method of construction and material fl'om which the said hats arc
made. Typical and ilnstrative of such representations are the following from
separate hats;

1. On the label

, "

Genuine l\IILAX imported banc1blockccl" ; on the sweatband,
Genuine Milan
2. On the sweatband, " Genuine Imported Iilan
3. On the label

, "

Genuine lILAX imported braid" ; on the s\vcatbancl

, "

Genuine
l'ILA
PARAGRAPH FIVE: Through the use of the aforesaid statements respondents

ba ve represented, directly and indirectly:

That said bats are manufactured in Italy and are of the same material , con-
struction , design anel ,yorkmanship as men s straw hats mallufctured in Italy
and riesignated by the term " :\Ii1an

"R..GRAPH SIX: Said statements and representations are false , misleading and
deceptiye. In truth and in fact:

Said hats are not manufacturecl in Italy. Said hats are manufactured by re.
spondents in the L"nited States. Said hats are not of the same material , construc.
tion , design amI ,,'orkmanship as men s st.raw hats manufactured in Italy and
desig11Rtecl by the term ").Iilan . :\len s straw bats designated as "Milan" are

made in Italy of wheat straw braid which is of a narrow width with a distinctive
style of weave. Respondents ' bats are made of a braid manufactured in Japan of
Philppine hemp. The said bJ'aid is not of the same style and characteristic as
the braid used in the manufacture of the "Milan" hats.

In the answer fied by t.he respondents with reference to the quoted
portion of the complaint, it is said:

4. HespOllclent , Korber Hats , Inc. , admits that in the course and conduct of its
business , and for the purpose of inducing the sale of its said hats, it bas imprinted
certain representations on the tags , labels and sweatbands of men s straw hats,
but dpnies that ,mid representations have to do witb the origin , metbod of con-
struction and material of which the said hats are made.
Further answering, respondent, Korber Hats , Inc., admits tbat typical and

ilustrative of such representations are those numbered 1 , 2, and 3 of paragrapb
four of the Complaint , excepting that the respondent bas not used tbe word
halldblocked" for sometime last past

5. Respondents deny the allegations contained in paragraph five of the com-
plaint.

6. Respondent , Korber Hats, Inc. , admits tbat hats manufactured by it are
manufactured in the United States , and that said hats are made of a braid
manufactured in Japan and designated as Milan hemp braid.

Respondent, Korber Hats, Inc. , denies all the other allegations contained 
paragraph six of the Complaint.
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It is further stated in the answer:
And further answering, respondents say that for the past 6 to 8 years it bas

become a widespread industry practice to attach the words '; l\ilan" and/or
Imported Milan" and/or "Genuine Imported )'Iilan" on the labels and sweat-

bands of straw hats made of braid imported from Japan and represented aDd

designated as Milan Hemp Braid.

February 7 , 1061 , at IVa hington , D. , was fixed as the time and
place of hearings in the complaint. Respondents moved that the hear-
ings be held in New York stating that the center of the hat
trade and t.he respondents ' wit.nesses are located in such city. They also
requested additional time to prcpare for the hearings. Agreeable to

an concerned, hearings were sehedulecl and held at New York, K.
on April 18 , 19 and 20 , 1061 , at which time the complaint counsel put
in his case-in-chief and the respondents presented their defense. How-
ever, the record was not closed for the receipt of evidence until Novem-
ber 3 , 1061 , at which time there was presented and received a stipula-
tion as to certain facts which had been entered into by counsel for the
parties. On the same date, an order Ivas entered fixing December 4,
1961 for the filing of proposed findings , and December 15 , 1961 for the
filing of replies thereto. Proposed findings were submitted by com-
plaint counsel , but the respondents failed and neglected to file pro-
posed findings.

On January 23 , 1062 , the Hearing Examiner filed an initial decision
which , in effect, found that the respondents had violated the provisions
of the Federal Trade Commission Act as alleged in the complaint and
ordered the respondents to cease anc) desist from:

(1) Using the terms "Milan

, "

Genuine :?Iilan

, "

Imported :?Iilan

, "

Genuine
Imported Milan" or any other substantially.similar representation as descrip.
tive of men s straw hats not manufactured in Italy of IYheat straw.

(2) Using the terms "Milan

, "

Genuine )Iilall

, "

Imported )lilan

, "

Genuine
Imported Milan" or any other substantially similar representation as descriptive

of men s straw hats not of the same construction , design and 1;',Grkmanship a!:
that traditionally characteristic of men s straw hats manufactured in Italy and
designated as HMilan

(3) Using any words or phrases ,,-hich , directly or indirectly, represent that
said products are manufactured in a given countr;y or out of certain materials
or in a particular manner or style unless such is a fact.

e 4) Furnishing or otherwise placing in the hands of retailers or dealers in
said products the means and instrumentalities by and through which they may
mislead or deceive the public in the manner or as to the things hereinabove

inhibited.
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On February D , 10(;2 , the respondents filecl a petition for a review
by the Commission of the initial decision , pursnant to the rules 1 of

the Commission which were in cUcct at that tinle. In support of their
petition, the respondents stated:

1. The issue in,oIved in this case is whe-the-r the Re pondent , Korber Hats,
Iue. by using the words ;;Gennine :Jrilan " or "Genuine Imported 31ilan" or other
similar words on :nveat bands or labels attached to hats manufactured by it
misled or tended to mislead the public into believing such hats were imported

from Italy.
2. The Respondents r-ulnl1it that the Hearing Offcer erred ill finding that the

wordi; "Genuine :\Iilan " 0'1' "Genuine Imported :Jlilan" or otber similar ,yords

on S"'t'lt bands or labels attached to hats manufactured by the Re pondent,
Korber Hats:, Inc. , misle.d or tended to mislead the public into beliedng that
u('h hats were imported from Italy, inasmuch as the findings of the Hearing

Offcer are based onl.. on the testimony of witnesses ellgaged in the nlfnufacture
and saIe of hat. , and not upon the tes.tirnony of any of the buring public, 80-

called , and there \Yas 110 eyideuce at the hearing that the labels mislead or tended
Jo mislead the buying public.

3. It is in the pnhlie interest for the Commission to reyiew this decision be-
cmH:.e most of the manufacturers in the bat industry use labels or s\\ eat band!'
with the \Yards "Genuine ::Hlan " or ;' Genuh)e Imported :'lilan , or similar \yorcls

on hats \Yhich are not iml10rted from Italy and sold to the general public.

The Commission, on j)Iareh :28 , 19():2 , after f'xamining the petition
and the entire record , and bejng of the opinion that a determination of
the questions presented for l view was neithe,r necessary nor appropri-
ate under the la.w to insure a just and proper disposition of the pro-
eeec1ing and to protect the rights of ,the respondents , denied the peti-
t.ion al d ordered that the initial decision and the order of the Hearing
Examiner be ac1opte.d as the decision and order of the Commission.

Thereaftr , respondents filed the,ir petition for rc\- icw ill the United
States Court of Appeals for the First Circuit where the principal

issnes raised related to the substantiality of the evidence to support
the. findings of fact. as to the fnlsity or deceptiyeJless of the lnbels and
secondly, to the scope of the order.

The Court of Appeals, on December 31 , 10(;2 (;311 F. 2cl358), held
that sllbstantial e\- idence supported the Commission s finding: that l1se

on hemp hats of terms ".llilan

, "

Genuine JIilan\ or "Genuine Im-
ported JIilan" might tend to mislead a consumer into beliedng that
he \yas obtaining a. hat made, of ,,-heat. straw nnd just.ified restriction
of terms to hats manufactured of \\'heat 5tra\\'. 11OI\'en:r , the case was
returned to the Commission for determination of \\'het.her absolute

cl. 20il)) )"eal1 "CM1Ie/lt. The petition for review shall ('onci pl:; and plainly state (1)
tlH' fjllEstil\!H presented for review , (2) the facts in abhreviated form , IllHI (3) tJ18 reasous
\\h \' review by the Cummis.sion i (leemerl to be in the public interest. Such petition shall

not exceed ten pages in length.
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proscription against use of 'any variat.ion of te.rm " l\Iilan ' on hRl ts was
required to protect public interest and insure against consumer de-
ception , ,,,here evidence strongly iudieated that teI111 , apart from its
primary market-place significance of "wheat straw , may have acquired
se,conc1ary meaning in the hat industry denoting the type or class of
hats e.mbl'aeing the hemp "ariety. ' Phe Court in its opinion also dis
cussed paragraph (3) of the Commission s order and indicated the
belief that the 1angnage. of sneh paragraph may be entirely too broad.
The Commission , on 1farch 29 1D63 , remanded this matter to the

Jle,uing Examiner for further proceedings in accordance with the
opinion of the Circuit Com't of Appeals for the First Circuit. On
April 17 , 19G3 , counsel for the parties met ,,' ith the Heuring Examiner
in an informal conference, at ,,,hlch time they agreed to a prehearing
conferencc to be held on 1\1a)' :20 1963. On Ia'y 6 , 1963 , respondents
filed an application with the Commission for the. initiation of proce.ed-
ings for the establishment of Trade Practice Rules defining the appli-
cation standards under which hat manufacturers may label hats
with the term "i\Iilan " either alone or in conjunction ,Yith qualifying
language, and for suspen5ion of further proceedings in this matter
until the issuance, by the Commission of such final Trade Pradice
Rules. Counsel supporting the complaint, in reply to respondents

afol'e3flic1 a.pplication , stated:

, " * 

thnt in vip,,- of the posture of the instant proceeding: the wide.sprend.
fal. e and deceptivp use b ' 1111mf'l'UUS hat manufactl1l"' r.' of " :\IILAX"

, "

Genuine
:'IlLA-X"

, "

GenuiJJE' Imported ::IlLA::"

, "

Genuine :\IILAN Imported Haud-
blndi:ed" and similar term.' to de::cribe hats made in the "Gniterl States of braid
llHll1l1fnctnrNl in ,Japan of PhilippiJlE' hemp; and the Ilped. to treat tJ1C instant
pnu:tices in fl IlJaJlIlPI" uniform amI consi::tent with sucb correcti,e net.ion as mny
be taken br the Commission \vith respect to other and relatNl practj('es in the
hat iIJdustry, the public interest may well be bp."t sCI"n.'cl b:v sUf;pencHng further
proceNling:s. in the instant m.atter and referring tbe industry-wiele problem to

the Burcuu of Industry Gnidance for appropriate treatment under t.he proce-
dllrrs ayailalJle in that 13m'pau.

At the request of counsel for the parties , the. pl'ehearing conference
scheduled for i'Iay 20, HHi3. was canceJIed to be reset on ten days

notice. The Conllnissi()n on .J1Ine 21 , 196:3 , ente-recl an order placing
the respondents ' application for ini6atioll of Trade Practice Rules on
suspense and denied snspension of further In' oceedillgs in this matter.
On .July 12, IDfj; , the counsel for t,he, parties met. ,,,ith the Hearing
Examiner in a stenographically reportecl prehearing conference" at
which time counsel in support of the complaint and respondents

eonnseJ annonnced that. they would rely on the record already made
and had no clesire to sllbmit, 'any additional evidence in this proceeding.
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Thereupon the. record ,"ras closed for the receipt of evidence and the
time for I-iling proposed .fndings and replies thereto was fixed at
September 4 1963 , and September 25 1063 , respectively. The Hearing
Examiner has giyel1 consideration to the proposed i-indings filed by
the parties hereto , and all findings of fact and conclusions not herein-
after specifically found or concluded are herewith rejected. Upon con-
sideration of the entire record herein , the Hearing Examiner ma.kes the
following findings of fact and conclusions:
Respondent Korber Hats , Inc. , is a corporation organized , existing

and doing business under and by virtue of the Ja"yS of the State of
i\iassachusetts, with its principal offce and place of business located
at 420 Q.uequechol1 Street) in the city of Fall HiveI', State of :.Ia3
chusetts (Complaint, Para. 1 ; Answer, Para. 1) .

Hesponc1ent Sidney 1\-:orbor is an individual and is an offcer of the
corporate respondent. lIe formulates , directs and controls the acts
practices and policies of the corporate respondent , including the acts
and practices hereinafter set forth. His address is the same as that of
the corporate respondent (Complaint, Para. 1; Answer, Para. 1).

Respondents are now and for some time past have been, engaged
in the manufacturing, offering for sale , sale anel distribution of men
straw hats to distributors and jobbers (Record 6. Hceord hereinafter
referred to as " ). The gross sales for the year 1960 were slightly in
excess of $500 000 (R. 8).

In the course and conduct of their business, respondents now cause
and for S0111e tinlC past have caused , their said products, when sold , to
be shipped from their place of business in the State of Massachusetts
to purchasers thereof located in various other States of the United
States and in the District of Columbia, and maintain , and at all tinles
mentioned herein, ha.ve lnailltaillcd , a substantial course of trade in
said products in commerce, as ;' conl1nerce :' is defined in the Federal
Trade Commission Act (R. 7).

In the conrse and cond net of their business , and for the purpose of
inducing the s tle of their said hat.s, respondents have .imprinted certain
representations on the tags, labels, and sweatbands of men s straw hats
respecting the origin , method of construction and material from which
the said hats are made. Typical and illustrative of sllch representations
are the following from separate hats:

(1) On the label. "Genuine JIlLA?\ Imported Haud Blocked" ; on the sweat-
band "Genuine Milan

(2) On the s\yeatband, "Genuine Imported :::Ilan
(3) On the label

, "

Genuine MILAN Imported Braid" , on the sweatband "Gen-
nine JnLA . (R. 9-16.




