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mented by this order, be, and it hereby is, adopted as the decision of
the Commission.

It is further ordered, That respondents shall, within sixty (60) days
after service upon them of this order, file with the Commission a re-
port, in writing, setting forth in detail the manner and form in which
they have complied with said order.

Commissioner Elman dissenting, and Commissioner Reilly not
participating for the reason that he did not hear oral argument.

Ixn THE MATTER OF
COUNTRY TWEEDS, INC.,, ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL.
TRADE COMMISSION ACT

Docket 8085. Complaint, Aug. 24, 1960—Decision, May 21, 196

Order modifying an order of November 29, 1962, 61 F.T.C. 1250, pursuant to &
decision of U.S. Court of Appeals, Second Circuit, 326 T. 2d 144 (7 8.&D. 835),.
by eliminating from said order paragraph 4 which prohibited respondent
from misrepresenting “in any manner” the quality of its cashmere.

Mobirriep OrpeEr To CEasE axD DEsisT

Respondents having filed in the United States Court of Appeals for
the Second Circuit their petition to review and set aside the order to
cease and desist issued herein on November 29, 1962; and the court
having rendered its decision on January 3, 1964, and having entered
its final decree on January 28, 1964, modifying, and as modified, affirm-
ing and enforcing said order to cease and desist ; and the time for filing:
a petition for certiorari having expired and no such petition having
been filed ;

Now, therefore, it is hereby ordered, That the aforesaid order to
cease and desist be, and it hereby is, modified in accordance with the
said final decree of the Court of Appealsto read as follows:

It is ordered, That respondents, Country Tweeds, Inc., a cor-
poration, and its officers, and Marcus Weisman, individually and
as an officer of said corporation, and respondents’ agents, repre-
sentatives and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale or dis-
tribution of ladies’ cashmere coats or any other merchandise, com-
posed of fabrics of any kind, or products made therefrom, in
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commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from :

1. Representing, directly or by implication:

a. That a comparative test of a fabric in respondents’ mer-
chandise with another fabric shows that respondents’ fabric
is the best quality produced or on the market when the test
does not so show.

b. That an altered report of a test, comparative or other-
wise, Is a true and complete copy or reproduction of the report
of such test.

2. Misrepresenting in any manner, by means of a test, com-
parative or otherwise, the quality of any merchandise offered
for sale, sold or distributed by respondents or the quality of
the fabric in such merchandise.

3. Misrepresenting the results of a test, comparative or
otherwise, involving fabrics in their merchandise by alter-
ing the report of the test. ,

4. Furnishing means and instrumentalities to others
whereby they may mislead the public as to any of the matters
and things set out above.

I~ T MATTER OF
POST GRADUATE SCHOOL OF NURSING, INC., ET AL.

‘ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
COMMISSION ACT

Docleet 8566. Complaint, Apr, 25, 1963—Decision, May 21, 1964

Order dismissing, for failure to adduce evidence with respect to the content and
worth of the courses concerned, complaint charging Chicago sellers of home
study courses with advertising falsely that their courses would make persons
completing them proficient auxiliary nurses and qualify them to secure
employment as auxiliary nurses.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Post Graduate
School of Nursing, Inc., a corporation, and Herbert L. Kellner, indi-
vidually and as an officer of said corporation, hereinafter referred to
as respondents, have violated the provisions of said Act, and it appear-
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ing to the Commission that a proceeding by it in respect thereof would
bc in the public interest, hereby issues its complaint statmo 1ts charges
in that respect as follows.

ParacrarH 1. Respondent Post Graduate School of Nursing, Inc.,
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Illinois, with its pl‘lnClp‘ll office and
place of business located at 131 South \Vmb%sh Avenue, in the city of
Chicago, State of Illinois.

tespondent Herbert L. Kellner is an individual and is an officer of
the corporate respondent. He formulates, directs and controls the acts
and practices of the corporate 1espondent including the acts and prac-
tices hereinafter set forth. His address is the same as that of the
corporate respondent.

Paz. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale and distribution of a
correspondence course of instruction in aumharv nursing. As used
hereinafter the terms “auxiliary nurse” and "du\lhdl’} nursing” shall
mean or refer to all of those persons working in the nursing field
below the level of a Registered Nurse and includes the job tltles of
practical nurse, nursing aide, hospital attendant, doctor’s office nurse,
baby nurse, nurse companion and other sum]ar titles.

Par. 3. In the course and conduct of their business, 1 respondents now
canse, and for some time Jast past have caused, their said cor respond-
ence course, when sold, to be shipped from their plare of business in
the State of Illinois to purchasers thereof located in various other
States of the United States and in the District of Columbia and main-
tain, and at all times mentioned herein have maintained, a substantial
course of trade in said correspondence course in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business, at all times men-
tioned herein, the respondents have been in substantial competltlon, in
commerce, with corporations, firms and individuals engaged in the

sale of 1‘0111\95 of instruection in auxiliary nursing.

Par. 5. In the course and conduct of thelr business, respondents
have dlssemnmted and caused the dissemination of advertizements and
other promotional material describing and extolling their said course
of instruction, by the United States m‘ul and by various other means
In commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, including but not limited to advertisements inserted in na-
tionally circu ated magazines, brochures, circulars and form letters,
for the purpose of inducing and which were likely to induce, chrectly
or mdlrectly the purchase of their said course of instruction in com-
merce, as “commerce” is defined in the Federal Trade Commission Act.
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Par. 6. By means of statements contained in said advertisements and
promotional material, disseminated as aforesaid, the respondentb have
represented, directly or by implication :

1. That persons completing 1'esp0ndenrts said correspondence course
of instruction in auxiliary nursing will thereby have become and will
thereby be proficient and competent in the performance of the duties
and functions of an auxiliary nurse.

2. That persons completing respondents’ said correspondence course
of instruction in auxiliary nursing will ther eby have become and will
thereby be an auxiliary nurse.

3. That persons completing respondents said correspondence course
of instruction in auxiliary nursing will thereby have become and will
thereby be qualified and enabled to secure employment as an auxiliary
nurse on general or private duty with hospitals, sanatoriums, institu-
tions, individuals or similar or related places of employment.

Par.7. Intruth and in fact:

1. Persons completing respondents’ said correspondence course of
instruction in auxiliary nursing will not thereby have become and will
not thereby be proficient or competent in the performance of the duties
and functions of an auxiliary nurse.

2. Persons completing respondents’ said correspondence course of
instruction in auxiliary nursing will not thereby have become and will
not thereby be an auxiliary nurse.

3. Persons completing respondents’ said correspondence course of
instruction in auxiliary nursing will not thereby have become and will
not thereby be qualified and enabled to secure employment as an aux-
iliary nurse on general or private duty with hospitals, sanatoriums,
institutions, individuals or similar or related places of employment.

Said statements and representations were, therefore, false, misiead-
ing and deceptive.

Par. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase of

‘said correspondence course from the respondents by reason of said

erroneous and mistaken belief.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, unfair
methods of competition in commerce and unfair and deceptive acts and
practices in commerce, in violation of Section 5 of the Federal Trade
Commission Act.
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On April 25, 1963, the Commission issued a complaint charging that
respondents had violated Section 5 of the Federal Trade Commission
Act {15 U.S.C. 41) by representing, falsely, that persons completing
respondents’ correspondence course would thereby (a) become and be
proficient and competent in the performance of the duties of an auxil-
lary nurse, (b) become and be auxiliary nurses, and (c¢) become and be
qualified to secure employment as auxiliary nurses. After hearings,
the examiner filed an initial decision on February 18, 1964, in which
he found the allegations of the complaint had been proved, and ordered
respondents to cease and desist from engaging in the misrepresenta-
tions charged in the complaint. The matter is before the Commission
on respondents’ appeal.

The Commission, having considered the briefs filed and having
heard oral argument, has concluded that the testimony upon which the
examiner relied was too general and not sufficiently specific to serve as
the basis for an order against respondents. In order to support a spe-
cific finding of violation that respondents’ correspondence course was
valueless and deceptively advertised, evidence should have been ad-
duced with respect to the content and worth of that course. Our con-
clusion does not imply that the testimony of the witnesses adduced by
complaint counsel is in any respect inaccurate or not to be credited ; it
is, rather, that such testimony was not sufficiently closely tied to
respondents’ course to furnish an adequate predicate for an order to
cease and desist. By dismissing this complaint for failure of proof, we
do not, of course, resolve any of the issues raised in this proceeding.
Should any future action by the Commission against these respondents
appear to be warranted, the disposition being made of this appeal will
not stand in the way.

£t is ordered, That the complaint be, and it hereby is, dismissed.

Ix THE MATTER OF
ADAMS DAIRY COMPANY ET AL. AND THE KROGER CO.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 7596. Complaint, Sept. 84, 1959—Decision, May 25, 1964

Consent order requiring two associated distributors of fluid milk, ice cream,
cottage cheese and other dairy products in the States of Missouri, Kansas,
Illinois, and Kentucky and a supermarket chain of retail grocery stores
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in those States, to end their conspiracy to fix or maintain retail prices for
their products and differentials between their selling price and that of
competitors; to cease coercing competitors to maintain agreed upon differ-
entials, guaranteeing retailers a fixed margin of profit, charging a lower
price in one area than in another to destroy competition.

COAIPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
(38 Stat. 717, 15 U.S.C.A. Sec. 41 et seq., 52 Stat. 111), and by virtue
of the authority vested in it by said Act, the Federal Trade Commis-
sion, having reason to believe that Adams Dairy Company, a corpora-
tion; Adams Dairy, Inc., a corporation; and The Kroger Company.,*
a corporation, more particularly described and referred to hereinafter
as respondents, have violated the provisions of Section 5 of said Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby names the previously
mentioned corporations, each and all as respondents herein, and issues
its complaint against each of the named parties, stating its charges in
that respect as follows

Paracrarm 1. Respondent Adams Dairy Company is a corporation
organized and existing under the laws of the State of Missouri, with
its principal office and place of business located at R.D. Mize noad
Blue Springs, Missouri.

Respondent Adams Dairy, Inc ,1s a corporation organized and exist-
ing under the laws of the State of Missouri with its principal office and
place of business located at 5425 Easton Avenue, St. Louis, Missouri.

Respondent The Kroger Company is a corporation organized and
existing under the laws of the State of Ohio, with its principal office
and place of business located at 35 East Seventh Street, Cincinnati,
Ohio. _

Par. 2. Respondents Adams Dairy Company and Adams Dairy,
Inc., hereinbefore named and described, arve engaged in the distribu-
tion and sale of fluid milk, ice cream; cottage cheese, and other miscel-
laneous dairy products (hereinafter referred to as dairy products) at
wholesale to customers located in the States of Missouri, Kansas, I11i-
nois, and Kentucky. Adams Dairy Company had sales of approxi-
mately six million dollars in 1956 and Adams Dairy, Inec., had sales
of approximately three million dollars in 1957. There has been and is
now a pattern and course of interstate commerce in the processing, dis-
tribution and sale by respondents, Adams Dairy Company and Adams
Dairy, Inc., of said dairy products within the intent fmd meaning of
the Federal Trade Commlssmn Act.

“The correct corporate name is The Kroger Co.






