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respondenfs com petit-ors. It cannot reasona.bly be inferred from the
evidence of record that these instances of off-list pricing haTe the
adverse competitive eHect proscrilwll hy the statute. In additioll : the
evidence does not sustain an inference of predatory intent on the

part of respondent in its snJes at less than list price , as urged by
counsel supporting the complaint. :'lo1'oOl' , with respect to evidence
or general price concessions by respondent" lye agree with the ex-

aminer s holding that "the mere fact 01' price concessions obviously
is meaningless nnle,ss such concess10ns are related to specific trans-
actions ': a,ncl that such evidence is lacking in this record.

In 0111' revie,y of this record , we hflve noted that the evidellce l':l:ltes
to sales made by respondent between the years 1953 and 1958 , prin-
cipally in 1965 and 1956. Under these circnrnstances, the Comilis.sion
is of the opinion that remand of t.his proceeding for reception of
adclitiona1 evidence is not warranted.

It -i8, thereto"!e , oi'dei'ecl That the nppe,d of coumel supporting

the comphtint be, and it hereby is , denied.
It is fWi'theJ' onleTed That the initial decision of the hearing ex-

aminer oe , anll it llercby is , vacated and set aside.
It is fWi'thc') O1yle?'ed Thflt the cOlnplaint be , and it hereby is

dismissed.
Commissioner i\Iaclntyre not conCl.lrring and COlTllnissioner HeiJly

not pal'tic.ipating for the reason that he did not hear oral argument.

Ix THE ?lI.\ TTER OF

PONCA WHOLESALE lERC \XTILE CO IPXKY

OHDER. 01'n" 107' , ETC. , J:: REG \HD ' 0 THE ALLEGED VIOLATIOX
OF SEC. 2 (a) OF THE CLA YTOX ACT

Docket 7864. Complaint , Apr. 18, 19GO-Decision, Feb. 1, 19G-

Order dismissing-for the reason that respondent wholesaler s challenged cig-
arette sales in the Roswell and Albuquerque , K. l\ex. , markets ,yere within
the "meeting competiton" sanction of Sec. 2(.0) of the Clayton Act-COll-
1Jlaint charging discrimination ill price among cumlwting remilet" pn!'-
("uasers , in violation of Sec. 2(a) of the Act.

CO)IPL\lXT

The Federal Trade Commission , ha,ving reason to believe that the
party respondent named in the caption hereof, and hereinaiter
more particulaTly designated a.ncl described, has vi01ated the pro-
visions of subsection (a.) of Section 2 of the Clayton Act (FS.
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Title 15 , Sec. 13), as amended by the Robinson-Patman Act, ap-
proved June 19 , 1936 , hereby issues its complaint, stating its charges
with respect thereto as follows:

P ARAGRAPII 1. Respondent Ponca 'Vl101esale Mercantile Company,
sometimes hereinafter referred to as Ponea, is a corporation organ-
ized, existing and doing business under and by virtue of the laws
of the State of Texas, with its offce and principal pla.ce of business
located at 400 South Lincoln Street, Amarillo , Texas.

PAR. 2. Panca is a, wholesale house "hich sells a-ncl distributes a
line of cigarettes , cigars , tobacco , candy, school supplies and sundry
items to various types of retail business concerns. In 1958 its total
sales amounted to approximately $30 000 000.
PAR. 3. During the period from .January 1, 1958, to the present

respondent, from its main offlCe located in Amarillo , Texas, directed
and controlled the operations of its approximately 30 wholesale

branches located in various cities in the western part of the State

of Texas and in the States of New Mexico , Colorado and Arizona.
In the course of its business : as a.foresaid , Ponea purchased products
from sellers located throughout the l;nited States and resold such
products to its customers. After purchasing products from vnrions
sellers, respondent caused such products to be transported from the
places of business of said sel1ers to respondent's own various phwes

of busine, , or to the places of business of respondent's custOmers

which were located in States other than the States in which the
shipments of such products odginated. In ll1any instances where de-
liveries of such products were made to re,spondent' s own places of
business, respondent, from its main office in Amarillo, Texas, sold
or caused such products to be sold , to customers located in the States
of Texas ew ::Iexico, Colorado : and Arizona. In many additional
instances where deliveries of such shipments were made to respond-
ent' s own places of business , respondent sold and transported such
products , or caused such products , when sold , to be transported from
its places of business located in various States to the places of bus
iness of its customers located in various other States of the United
States. In the aforesaid manner and method , respondent is now , and
has been at all times referred to he.rein , engaged in a constant stream
of trade and commerce, as "commerce" is defined in the amended
Clayton Act, in said pror1ncts bet'iyeen and among the various States
of the Fnitcd State,.

Such products are : and haye becn : soJd by POllea. to its customers
including chain groc' tores , lEdl'penc1ent grocery stores and drug
stores, for use or resale in the varion:: Stntps of the Cnited States,
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PAR. 4. Ponca, in the course and conduct of its business, is now
and has been at all times referred to herein, in substantial competi-

tion with other wholesalers engaged in the sale and distribution of
products of like grade and quality.

PAR. 5. In the course and conduct of its business , since January
, J 958, and continuing to the present , Ponca has discriminated in

price between different purchasers of its products of like grade and
quality by selJing such products to some of its customers at higher
prlces than to other of its customers.

A typical example of such discriminations occurred during the
month of March 1958. During that month, Ponca sold cigarettes to

ubstantial number of non-preferred purchasers at the fo1Jowing
invoice prices , plus tax:

Invoice price
Cir.(!rette type (per carton)
Reg111ar size-non-nlter_--______

--___--------------------

----- $2.

La:tge size-non-filter_ _____n______n___--__

-----

----------- 2.

LH.:ge size-fiter ___

---

_______n_

----

--- 2. 

::ring the same period , respondent sold cigarettes of like grade and
quality to a preferred customer, Safewa.y St.ores, Inc. , on the basis of
the fol1owing in\' oice prices, pIns tax:

hl1;oireTJrivcCi.(il1";tte type (;nl" (;(ll"tUII)

Begular size-non-fiteL_

_-- ----------- ----- ------ -----

Lr, rge size-non-fiter__ _____n___--__

-,----------- ------

-------- 2.

Lfl:T'ge size-filter_----___

----_____

n_____----

---

----- 2.

PAR. 6. The effect of snch discrimi.nations in price , as alleged in para-
gnph Five herein , may be substantially to lessen competition or tend
to create a monopoly 111 the l1ne of commerce in which Ponca and its
\Yl-20Iesale competitors are enga.ged , or in the line of commerce in which
thf: retail customers of Ponca are engaged, or to injure , destroy or
prevent competition with Ponca or with the customers of Ponca 1'8-

ce,ivingthe preferred prjces.
PAR. 7. The foregoing alleged diseriminations in pric. by respondent

Pc,nca Wholesale ::1ercantile Company are in violation of subsection
(a1 of Section '2 of the Clayton Act , as amended.

!l11. Ross D. Young and Mr. ET1Wst D. Oakland supporting the
complaint.

1111. W. M. Sntton and NT. H. A. Berry of Unde1' 1cood, Wilson, Snt-
ton , Heare d'. Berry, Amarilo , Tex. , for respondent.
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INITIAL DECISTOX BY JOHN B. POIXDEXTEH , IIE.\.HIXG ExX nNER

::L\RCII 28 , 10G3

Introductory Statement

Ponca 'Vholesale I\lereantile Company, fl eorpol'ation , heTE'in,1.ftel'

called POllea or respondent , as the case may be , is charged \\ ith \- LO-

lating the provisions of snbsection (ll) of Section :2 of the CbytOll
Act, (F::. A. Title 15 , Sec. (3) as amended by ihe Hobin5on-Pat-
man Act, by discriminating in price bet.ween different pnrCh 13el'S of

products sold by it.
Respondent filed a.n fUlswcr, including a, plea to the jurisdic.tion 01

the Commissioll, denying that the acts and practices C'0l1lpLl1neJ of
were " in comllerce , as required by the Act , a,nd denied g2Ilel':11ly

the m,ltcrial alJegn.tions of the complaint. In Ole altern:lIi n' , 1'6-
sponcl(mt pleaded that., should it be found that respondent HnLny-
Jul1y cliscrirninnt.ecl in price. , as a.lleged , that the lower prices !Ju.lgec1
by respondent to any of its customcrs ,yerc mil.de in good faith to
meet an equal1y 10\\ price of a competitor as providcd by subsection
( b) of Section of sccicl Act.

t the close of the Commission s case-in-chief , respondent l'p1l8,ycc1

its motion to dismiss on the grounds of lack of jurisdiction of the
Commission. The motion was denied. Hespondent then olIel''d 8,
dence in its own behalf and following the close of an of the e",i-

denee, renewed its motion to dismiss on the. grounds that tIll? proof
afirmatiycly showed lad;; of jurisdiction of the Federal Trcllli.' Com-
mission. pec.itical1y, respondent says that , since the proof offered
by Commission counsel to SllppOl't the allegations of the COiJpbint
,yas limited to sales and clelin'ry of merchandise by Ponca to custOll-
ers solely wirhin the. State of XCI\ :\Iesico , no jurisdiction of the
Commission has been shown; that, under the Act, one 01' nlOre 5ales
at the alleged cliscrirninator)' prices must be made in interstate eOl1-

merce before there can be a. violation of the Clayton Ad, as illlplHlec1

by the Robinson-Patman _ , rega.rdless of whether n spondent.
might othpl'yise be engaged in interstate commerce.

Counsel 11;1\ e fied proposed findings of facr , conclusions (If l:ny
order , briefs, ,1ud oral argument had thereon. Subsequcntly. rhe rec-
ord was reopened to recpiyc into the record Cl'Ll. ill material c\- illence
which occulTed since the originnl closing of the record herein. By
stipulation , this new cvidence wa.s in affdnvit form and the record
again closed. The matter is now before the hearing Examiner for In
dial Decision. All proposed findings of fact. antI conc1nsions of law
not found or conc1nlled herein are rejected. Upon the basis of the



PO:\CA \VHOLESAIJE MERCANTILE CO. 941

837 Initial Decision

entire record , the hell ring exmniner makes the following findings of
bct flld conclusions of Jaw and issues the orde-r hereinafter set
fortlJ:

FINDINGS OF F \CT

1. Ponca, ,Yholesale J\Jercantile Company,1 l'esponc1cnt herein, is
a corporation, incorporated under the laws of the State of Texas
with its offce and principal place of business located at 400 South
Lincoln Stl'eet , Amarillo, Texas. Poncn, is llmy and for several yeftl's
previous to the issuance of the cornphint herein has been engaged in
the s,de ancl distribution, at the ,yholesale level , of cigarettes , cigars
tobacco, candy, school supplies and sundry items to reta,il business
concerns, inclllding individual1:.v owned and ope-ratecl retail stores
such i1S the corner grocery or drug store, as \\'ell as large chain retail
grocery and drug stores. In addition to its main offce and ,va-rehouse
in Amarillo , POl1ca also mainta.ins separate branch ,va-rehouses in
Y,1llOliS cities in west Texas and ew :Mexico from whie-h it sells
and cI) tribntes merchan(1ise at wholesale, including cigarettes and
candy" to retail stores ill the cities and tmnlS ,yhere such branch
warehouses of Ponca are located and Lo other retail stores and estah-
jj::ill1Jellt \\"lthi11 an approximate 50-1niJe radius of the particubl'
branch "arehollse. In ew i\iexico, Ponca maintains b1'aneh Wfl.re-
hou'ies in the following ten cities a, ncl to\Yl1S: AJamogordo , Albuquer-
qlW , Ca.rlsbad , C IO\'is , Farmington , Gallup, Hobbs , Las Cruces , Hos-
,yell and Tucurncari.

2. TIle principal books and records of l-\)JC(l are, nmintained in its
11 a in oIIice in Amarillo , Texas. I llyentOl')' records of the \"a1'iolls
b!'aneh "' flrebouses 01' Pouca are sent. from such bl'flnclw-s to the main
offce in Amarillo at regular internl1s. The branch \yal'ehouses mail to
the )JrincipaJ offce, in ;narillo daily rcports showing the sales receipts
and the amount of money that is deposited by the branch ,,"arehouse
in t.he local bank. A Ji t of ace-aunts recei\"able are l1ailedl't'guJarJy by
t118 branch ,yarehOlises to the main offce in Amarillo.

3, Ponca s m"or- aU inCal sales for lDGO exc,eeded $41 000 000. Sales in

19:3D 'yen approxinmfcly $37 OOO OOO, and in 1938, npPl'oxilnately

$;J OOO OOO. Thus , Ponca, s total sales are substantial.
.,. The complaint. alleges , among oi,her things, that , a typical exam-

ph of POllca " price discriminations OCCllTec1 during the mont.h 

i\l;11'ch , 1D38. During that. Inanth , the c011p11il1l, al1eg:es , Ponea sol(1

: PUn( fl \\' llOle Hle :\Icl'cnntiJe COIlIJan ' of . -\r;ZOllfl nncl I' ol1ca ,Ylwles:lJe ;\!CJ'cantile Com-
vnIJ:; of Colorndo ,11"1' sep!l.!'nte cO!"lOl'atiilJls . 100 pc!' (' Pllr. OWIl' (11Jy Ponc_n. ench maint.lining
its own Sepfll"nte \\nl'eho\l es :lllrl brnnches il; .\riwlla nllll ColOl'flrlo, l'CSlwdin'ly. Eac!J sells
cigarettes, cigars , tobacco , IlTrl other merchanrlise to rela:l stul'es ,dthin tbe tr:Hle area
of their I'especti,e warehouses , but neither is illvol'iul in this procec(1ing.
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eigare.ttes to fl substantial number of non-preferred purchasers at (-
follOlving invoice prices , plus tax:

Int:oice 'jnCigarette type (per err'rton)

Regula r size- Ilon -fi Iter -- -- - - u_n -- -- - - -- - --- 

- - - - - - -- - - - --- -

- - n- --- G :2l\
La rge size-nun- tilt er - - - -- n - - -

- -- -- - - 

nn _ u -- - -- - - - -- - - -- - -- -- -- - -- -- 

Large size-fiter - -- - - --- --- --

- - - - - - - --- - -- - - --- -- -- - - -- -- - - - - - 

- - -- -- -- 2.

During the same period, respondent sold cigarettes of like grade ,L!lcl

quality to a preferred customer, Safeway Stores , Inc. , on the basis of
the folJowing invoice price, plus tax:

Int'oice p iceCigarette type (pel' carton)
Regu In r "ize-non -filter -- __n - - -- - - - - - n -- 

-- - - - -- - --

- -- -- -- -- u_

- --,-

, HI
Large slze--nOIl-filter ------ _u - --

- ---- - ------- -- -- - ---

- 2.

La rge size-fi 1 tel' - - -

- - - - -- - -- - - - - - - - - -- - - - - - --- - -- - - - - --- - -- - - - - 

---- n - .3)

The complaint further a.lleged that: " the effect of such discriminations
in price * * * may be substantial1y to lessen competition or tend to
creat.e a mOllopoly in t,l1e line, of commerce in which the rebil CI1

tome.rs of Ponen are engaged , or to injure, destroy or prevent C01'.'lpC-
titian with Poncl or with t.he customers of Poncn rece.iving '- 1:'8,

preJerred prices.
;'). The testimony offered by counsel supporting the complaint \", jth

l'Slwct to the pric.es charged by Poncil for any product sold by it to
cliH' prent Cl1stomers was linliled solely to cigarettes and five-cent citndy
bars. These ""cre sales by PODea withiD the State of J\ e" fexico. The
evidence 'with respect to difIere,ntials in prjce on candy bars \",
further limited to sales to customers located in the City of Albuquerque
and immediately adjacent thereto. Thus , all of the evidence, offrre,d to
substantiate alleged discriminatory prices related to sales of cign,rettes
and candy to Pone a customers within the State of 1\ e\Y 1fexico.

o. The record contains many statements and references by various
witnesses to "direct" buyers of cigarettes and candy. A " c11r( cf'
buyer of cigarettes or candy is one who purchases cigarettes or crJ,ndy
direct from the manufacturer as opposed to one who purchases from
a souree othcr than the manufacturer, such as from a wholesale, dis-
tributor or jobber. According to the evidence, the principa1 custom-

ers of cigarette manufacturers are wholesale tobacco distributors
wholesale grocers, cooperatives, retail grocery chains, retail drng
cha.ins and Government accounts. The cigarette manufacturers do
not sell to the individually owned and operated corner drugstore or
grocery store. These stores generally obtain their stock of ciga.re:ttes
from a wholesale tobacco distributor, such as Pan ca. Each cigar'2tte
manufacturer seUs its particular brand or brands of cigarettes a' a
uniforlH price to both the wholesale tobacco distributor and t,he re-
tail cllflln pnrr,hftSBr. This means that the wh()le ale toblte'co dlF trib-




