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Complaint

THE :rfA TIER OF

LEOXARD MARGOLIS ET AL. TRADIKG AS
SILVO HARDWARE COMPANY

ORDER, ETC., IX REGAHD TO THE ALLEGED VIOLATIOX OF THE FEDERAL

TRADE COMMISSION ACT

Docket 856'1. Complaint , Mar, 14., 1963-Deci8ion, Jan. 1964

Order requiring Philadelphia mail-order distributors of hardware housewares,
t;ypewriters, toys, and other general merchandise, to cease representing
falsely in catalugs distributed to prospective purchasers that higher prices
Quoted in juxtaposition ,,'ith lower stated code prices were the usual rctail
:,ricos in all the trade areas in which the catalogs were distributed; and
by such statements in catalogs as "wholesalers and distributors

" "

BUY
I' WHOLESALE PRICI' " that they sold all their merchandise at

wholesale prices.
COl\IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Leonard :Margolis
and Norton Berger, individua.11y and as copartners trading as Silvo
Hardware Company, hereinafter referred to as the respondents
have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it. in respect thereof TIould be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

P ARAGRJ\PH 1. Respondents Leonard :\largolis and X orton Berger
are individuals and copartners trading as Silvo I-lard ware Company,
with their principal offce and place of business ioeated at 107-100
Walnut Street in the city of Philadelphia , State of Pennsylvania.
PAR. 2. Respondents are now, and for some time last past have

been , engaged in the advertising, offering for saIe , sale and distribu-
tion of hard ware , housewares, typewriters , toys and other items of
general merchandise to the public.
PAR. 3. In the course and conduct of their business , respondents

now cause, and for some time last past have cansed, their said mer-
chandise , when sold, to be shipped from their place of business 
the State of Pennsylvania to purchasers thereof located in various
other States of the United States and in the District of Columbia
and maintain and at all times mentioned herein have maintained
a substantial course of trade in said merchandise in commerce, as

commerce ,j is defined in the Federal Trade Commission Act.
224-0(;0- .0-
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PAR. 4. In the course and conduct of their bnsiness the respond-
ents have distributed catalogs through the Fnitecl States mail to
prospective purchasers located outside the State of Penusylvania.

The following statements from the cataJogs arc typical but not all
inclusive:

o. 18900 Perm- Grit Hand Sander-20001-S37 PS3_-

Skil Pernl1-Grit Hand Sander Sheets- lS973-S37 P1J6- --

--- --- ----

51. 25

$. 99

---- ---

O. 503 Skil ?:j" Dril-503-S37 P1263-51bs --u--

---- ----

$18. 05

No. 549 Skil Dril-549-S37 P1997-5Ibs_

--- ---- --- ----

No. H264 St.anley; P. Rout.er-H264-S2fJ P4S97--

--- ----

D. HS5 Stanley 8" HCflVY Dut.y Builders ' Saw- HS,j- S20 1I66J5-
Ibs_

____---- - -------

J. 95

$69. 95

S94. 50
='o. 6m- Stanley Block Plallf'- SlO P42()

------ -------

86. 25
O. X 226 Stanley " 100 PIns

" "

Zig Zag" Ext.en jon Rllle-X226-S19
P1SG--

Ko. 6800 11ilcl's FalIs 1'O'i' (,1' ROl1ter-6800-1\IlO P3006_

----

82, SO

$42, 05

l\Ioclel K700- 11 Shopm:1te Logger Chain Saw-Power Saw-K700- 11-
P4 lIfi332_- -

- - --- --- ----

1)- 05 Dii'ston I-ghtweight Strajghtbuck Hnncl S:1\\ D9iJ-D6 P730

. - -

S Disston ?\IediulI Weight Skew Ba.ck Hane! Saw-DS-DG 1'585--
No. (102 Stanley Magnetie LJpholste1'er s Hamme1'- 602-S19 P2S7 - - - -

No. 20 Stanley Try Squllres-20- S19 P197-

------_- 

u----

$79. 08

SID. 95

ss. 75

$4 10

82. S2
tladel 6T Smith-Corona " laxie" Portable Typewl'iter-6T-S12

1110498_

- - - ------ ------ ---- -------- ------

$141. 50

Model SA Smith- Corona "Sterling
H7795- - - - - - - --- -

-- - ---- - - -- - - ---

Portable Typewriter- 5A" S12

-------- ----

5104. 50
!'\lode! 4Y Smith- Corona i' Skyriter" rortable Typewrit.r-4Y-S12

116099- - - - ---

-- ---- - - - -- - - - - - - - - - - - - - - -- - -- - -- - - - - - - -

$74. ,')0

Page 2 of the responclents catalog contains the statement that all
prices s110wn in the catalog are retail and your cost is shown incode.

The code used throughout the catalog is eXp1ained on page 2 of
the catalog with the foJ1owing example for a Stanley pJane adapter
kit:
H170-S20 1'3098 5 lbs-- --u__----

------ ---- --- ------ ---

$44. 25

H170-S20 ' is described as the catalog number; " P\ or some other
letter , is the shipping key; " 3098': is the purchascr s cost , the decimal
point to be added by counting off two places from the right: " 5 Ibs.
is the approximate weight of the item; and "S44, is the retail
price established by manufacturer or recommended by us. 

PAR 5. Through the use of the aforesaid statements the respond-
ents have represented, directly or indirectly, that the l1igher stated
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prices quoted in Paragraph 4 in juxtaposition with the lower stated
code prices are the prices at which the merchandise described in
Paragraph ,1 is usual1y ancl customarily sold in al1 trade areas to
which the catalogs are distributed and that a saving win be made of
the difference bebvecn the two prices.

\R. 6. In truth and in fact the higher amounts set out for the
items listed in Paragraph 4 are not the prices at which said merchan-
dise is usually and customarily sold in all tntde areas to 'iyhich the
c.atalogs are distributed\ but are in excess of the price or prices at

which said merchandise is generally sold in some of said trade areas,
and purchasers of respondents' merchandise in such trade areas

would not realize a saving of the difference between the said higher
and lower price amounts.

Therefore, the statements and representations as set forth in Para-
graphs 4 and 5 hereof were and are false , misleading and deceptive.

PAR. 7. Through the use of such statements as

, "

wholesalers and
distributors

, "

you ,, il1 be able to BUY AT "WHOLESALE
PRICES"

, "

you ,yrite the orders , mail them to us with proper remit-
tance (according to your wholesale cost) * * *,: and "your confiden-
tial ,dlOlesale prices are printed in CODE" ' * * appearing in their
catalogs the respondents haye represe,ntec1 directly or indirectly that
they sell all of their merchandise at wholesale prices.
PAR. 8. In truth and in fact the respondents do not se11 , nOr do

they ofIel' to sell , all of their merchandise at "holesa.le prices but
to the contrary, the prices of some of their merchandise are in excess
of vd101esale prices. Therefore, the statements and representations

referred to in Paragraph 7 are false , misleading and deceptive.
\.H. D. In the conduct of their business , at al1 times mentioned

herein , respondents have been in substantia.l competition, in com-

merce, with corporations , firms and individuals in the sale. of artides
of merchandjse of the same gencral kind and nature as that soJd by
respondents.
PAR. 10. The use. by respondents of the aforesaid -false , lnisleading:

and deceptive statements , representations and practices has had , and
now has , the caJxwity and tendency to mislead members of the pur-
chasing public into the elTonC0l1S (111(1 mistaken belief that saicl state-
ments and representations were a11(l are true and into the pUl'c.hnse
of substantial quandties of respondents ' merchandise by reason of
said erroneous andmistnkell belief.

\R. 11. The aforesfl1d nets nnc1 practices 01 respondents , as herein
alleged , ,vere and are all to the prejudice and injury of the public
and oT respondents ' competitors and c.onstituted , and now constitut.e
unfrlir mcthods of competition in commerce and unfair and deceptive
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acts and practices in commerce, in violation of Section 5 of the

Federal Trade Commission Act.

3fT. Robert A. ilattina, ill1.. iloTton Nesmith, supporting the com-

plaint.
NT. Leonard il argolis, in personam and by acquiescence and

partnership authorization for Silva Hardware Oompany and ilr.
LVorton BeTger as an individual.

IxrfI.\L DECISIOX BY 1-IER:\LL'\ TOCKER , 1-IE.:Rl:'G EXAl\IIXER

AUGDS'r 15 , IfJG3

In a complaint issned IHrch 1.1, 19G3, the respondents Leonard

)yfargolis and Norton Berger , inc1ivic1ually and as copartners trading
as Silvo IIarchvare Company, \yere charged "ith having engaged in
unfair met1lOds of competitbn in commel'ce and unfair and deceptive
ncts a,ncl practices ill commerce , all in violation of Section 5 of the
Federal Tl'nde Commission I\.Ct. The practices with which this
compbintis conccrnerl h:lvC to do "ith alleged representations to
prospective custOlnel'S that the gc.ods or merchandise offered for sale
by respondents ",ycre being sold fit wholesale prices , 10\\e1' than the
retail prices usuallY and cllstomarily paid for sneh goods or merchan-
dise in the trade areas in which the c.ustomers solicited were located.

These allegations resulted in t,yO issues, (1) whether rcspondents

selling prices ac.tually ",vere chol(,8ale prices find (2) whether t-
prices called " retail" by respondents fLctually ",yere retail prices in the
relevant areas of solicitation.

The respondents (hereafter described as Silvo) operate " h,,t has
come to be kno\\-n as a cat.alog house. Their place of business is 109
"\Valnut. Street in Philadelphia , Pennsylvania. They di tribl1t.e from

000 to 30 000 catalogs annual1y throughout the United States. In

196 , they did a gross business of approxirnately 8342 000. During

the current year, their business is rnnning about 10% below that
(Tr. 32 35-36). Although , as the printed reproduction of portions
of the (jataJog will show , respondents purport to sell to dealers , actu-
any this is not so. There is nothing in this material which suggest.s
t.hat there is any condition attached to buying other than a minimum
order of $10 and payment with the order. Respondents admit they
seJJ to anybody who submits an order and pavs for the goods (Tr.

193) .
The -folJowing are extracts reproduced from Pages 2 and 3 

respondents ' catalog (CX- 4).
Significant portions of t11e foregoing extracts point up both the

manner in wl1ich the respondents conduct their business and the

Pictorial extracts are omitted in printing.
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practices with whic.h this proceeding is conc.erned. The recipient of
the catnlog is referred to as a " c1ealer ' and is welcomed to Silvo

FAMILY OF DEALERS !". But, as mentioned before, one does
not have to be a dealer to buy from SiJvo or to buy at the prices at
which it seDs. This literature imposes no such condition and 1\1ar-
golis admitted as much in his testimony (1'1'. p. 193). Respondents
in the material pictured , emphasize it by making clear that catalogs
are frce and that. if the recipient or any of his "friends desire an
extra copy of t.his catalog , all thnt is necessary to send a postcard
to Silvo "and a copy "ill be sent free of charge . In this material
respondents te11 their prospective customers that they are "able to
BUY AT WHOLESALE PRICES" and that all that they havc to
do to buy and receiye the merchandise is to "write the orc1e.rs , mail
them to (Silvo) with proper rcmittance (according to your 1.l)hole-
sule cost)" and Siho "iJ "in turn * * * ship (the) order promptly

These blurbs at the left of the first of the reproduced extracts are
implemented by the material at its rjght. This again emphasizes
Confidential \Vholesale Prices . Although the "dealer ': pretense is
repeated by the remark that the catalog can be shO\yn freely to
Cust011ers , this whole dealer angle , in view of the manner in which

respondents conduct their business , is primarily an appeal to the
guile of prospective customers. Everybody likes to get a bargain
and , if one can be led to believe that he is getting something cheaper
from Silvo than he would have to pay else"here, he is more likely
to purchase from it. In this manner , whether or not there is a
deception , trade is diverted from competitors. If thcre is a decep-
tion , there is a violation of the Act.

To lend enchantment to this catalog method of doing business, a

ric1ieulonsly :;imple code is portrayed in the right-hand side portion
of the first reproduced extract. Thus, in addition to thc text material
describing the commodity offered for sale, there are the h'\o blac.k-

face (in the body of the catalog) groups of arabic numbers here

30D8" and "844. . The 84-'1.25 is described by respondents as
Hetail Price Estab. by Ifr. or Hecommended By Us , and the
30D8" code figure clisc10ses the price which the solicited c.ustomer

is expected to pay. He is told

, "

Your Cost Point Off Tv,o Decimal
Plnr es From the R1ght, . In other ,yords , the sum and substance of
the \\hole business is that respondents represent to prospectil'e cus-
tomer:; that they can buy, in this instancc , it p1nne adapter kit for
830.D8 from them , \yherens , if the kit 'Yere bought at r('tail they
,ymdc1 lWl'e to PflY 844. 2;'. If this \,ere so , customers would be
saving Slg.27 by buying from Si1vo. To repeat , it is charged that
the represented retail price was fictitious in that this was not the
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price at which thc particular item involved usuaJly was sold in the

areas solicited and that the purported ::wholes Lle" price in fact wa.s

not a wholesale price.
It is now established law .: that the use of the term 'manufacturer

jist price' represents to the publie that that (is) the priec at "hieh
t.he product (is) usually and customarily sold by other stores in the
area. Giant Food: Inc. v. Federal Trade Com1ni88ion 322 F. 2d 977

CA- , June 13 , 1963 Ci S. &D. no), and cases there cited.
Subject to the right of the respondents to disproye any fact of

which oficial notice 1\"as taken , the hearing examiner issued , filed and
there was served on respondents , a notice of intention to take offciaJ
notice as follows:

1. "WHOLESALE" is a word generally used find understood to be used as
an adjective to describe the business of a per:;Ol1 or firm who, or 'which , nor-
mally sells to othcr persons or firms who are engag-el1 in the business of buying
such goods as are sold for purposes of resale , with the exceptiun , howe,er , that
it is sometimes nsed to describe sales in qUfllltity lots to industrial. commercial.
institutional or professional users, although such users do not purchase for
resale.

2. "WHOLESALER" is a noun gcnerally used and understood to be used
to describe the person or firll which engages in a wholesale business.

3. "RETAIL" is a word generally used and understood to be used as an
adjective to describe the business of acquiring goods either by purchase, pro

duction or manufacture for the purpose of sellng the same , generally. but not
necessarily, in small quantities to the ultimate consumer or nser thereof.

4. "RETAILBR" is a noun generally used and understood to be nsed by a
person or firm engaged in retail business.
5. The foregoing words, when used in any other grammatical form, such

as verbs , participles, etc.. retain the meaning-s abo,e ascribed to them.
6. When any of the foregoing ,,'ords are used in close context with words

like "price

, "

cost" , etc. , they are understood to mean that the word "price
or "cost" , or any such similar word, is the amount which governs or determines
the money paid or to be paid in order to pllrdwse 01' receive the article involved
in tbe transaction or the amount llsually demanded flS a consideration for sell-
ing or delivering such article.

7. An offer for sale of a product to the consuming pUblic ,vhich utilzes,
in connection with the tcrms of the offer, an expression or word like or similar
to the ,yard "wholesale" is generally understood to mean that the price at
which it is so represented is the same as the price regularly paid by retailers
for such article; and. consequent1y, that if the purchaser buys the article 

that price, he wil save the difference between that price and the amount at
which the article offered usually is suld at retail in the trade area, or areas,
where the offer is made.

8. .An offer for sale of a product to thc consuming- public which utilzes,

in connection with the terms of the offer, an expression or word like or simi-
lar to the word "retail" is generally understood to mean that tbe price at
which it is so represented is the same as the price regularly paid by purch-

asers of such articles at retail; and, consequently, that the difference between

that price and any lower price at which the article is offered for sale is the
amount that the purchaser ,,- il sa-fe if he makes the purchase from the




