
PEDERAL TRADE CO:MMTSSJOX DECISJOXS

FIXDINGS , OPIXIOXS

, "

\XD OHDEHS , JAXUARY I , J!)64 , TO MARCH 31 , 1964

Ix THE 1:ATTER OF

FOSTER PUBLISHIKG COMPAKY , IKC., xow KXOWX AS
NOETH AMEEICAK PUBLISHING CO. ET AL.

OHDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL

TR.mE CO::IlIISSTON ACT

Docket 7698. Complaint, Dec. 1959-Decision, .Jan. , 1964

Order dismissing complaint charging a Philadelphia pUblisher of two monthl
ncwspalJel's for the graphic fIrb industry and its associate company engng"ccl
in the IHllcha:,l' and sale of printing equip1lent und supplies , with YiOlating

the Federal 'll' IH1e COil1l1ission Act, by kno,,- ingly induring find rel'eiving
llLscriminatory ad\-ertising allowances from snpplicrs of geaphic tll'ts
eqnilJUlcnt.

CO::IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Foster Publishing
Company, Inc. , a corporation , and Foster Type and Equipment Com-
pany, Inc" a corporation , and Irwin .r. Borowsky, individllaJly and
as an ofIcer of said corporations , hereina.ftcr referred to as respond-
ents have violated the provisions of said Act , and it appearing to the
Commission that a proece,ding by it in respect thereof .would be in
the public interest , hereby issues its compJaint stating its charges in
that respect as follows:

COr-NT I

PAHAGIU.PH 1. Hcspondents Foster Pub1ishing Company, Inc. , and
Foster Type and Equipment Company, Inc. are corporations orga-

nized , existing and doing' business under and b,\ irtllc of the IHw
the State of Pennsylvania, with their principal offce and place 



:FEDERAL TRADB COMl\lISSIO)" pEClSIO

Complaint G4 FTC'.

business looated at 13th and Cherry Streets in the city of Philadel-
phin , State of Pennsylyania.

Respondent 1n'lin J. BorO\ysky is president of each of the cor-
porate respondents. He formulates , directs and controls the acts and
practices of the corporate l'espol1(lents , including the acts and prac-
tiel's hereinafter set forth. Ilis address is the same as that of the.
corporate respondclits.

PAR. 2. Hesponc1enL Foster Publishing Company, Inc. : is now'

and since 1058 has lwen , engaged in the publishing of two monthly
t.rade nc"\vspape.rs for the grflphic arts industry. These newspapers
are known as "Printing Impressions X ational Ec1ition : and "Dela-
ware Valley Printing Impressions . The publishing company mails

and has mailed copies of its "Delaware Valley ' edition to prospective
customers in the States of Pennsylvania , Ke'\Y Jersey and Delaware
and also mails and has mailed ('op s of its "Xational Edition " to
prospective cllstomers throughout the nation. The respondent. pub-
lishing company also solicits and sells achrrtising in both of it.s
nEwspapers from customers throughout the United States , doing an
annual bnsine Js of approximat.ely S100 OOO.

Hesponc1ent Foster Type and Equipment Company, Inc. , is now
and lor many years has been, engaged in the purchase, and sale of

printing equipment and supplies to nc'\Yspapers , printers and other
embel's of the graphic arts inrlustry. It so1icits and sells customers

in maJlY parts of the conn try, but particnlarly in the States of Penn-
sylvania , Ke'\Y .Jersey aud Delaware , '\yith approximate annual sales
of 8750 000. Respondent Foster Type and Equipment COlnpany,
Inc. , advertises the products which it sens , to crea,t.e customer demand
and acceptance therefor throughout the 1;nited States.
PAR. 3. Hespondents , in the course and candnd of their business

haye engag,ecl , and ilre now engaging, in ('om11c1'ce \ as " ('omrner('e
defined in the Federal Trade Commission Act. Hesponc1ent Foster
Pnblishing Company, lnc. since 19, , has been selling advertising
space in both its publications to Hch-ertisers located in the sen' ral
States of the rnited States and has mailed copies of its publications
to prospecti\-e CUSlOlners throughout. the nation. Respondent Foster
Type anc1 Equipment Company, Tnc. , for 11lan)' y('a.rs has been pur-
cha:-ing prodncls for 1'Cs,110 from a number of suppliers locfl,led
t;n0l1g11Ont the rnitecl Stfltes and jt canses these prorhwts to be trans-
ported from the place of manufac.ture 01' purchase \Yithout the State
of Pennsylvania to its place of business within said State and to its
customers located in vari011s States throughout. the United States.
The respondents 1lnintain , and at all times ment.ioned herein have

maintained, a substantial course of trade in said products in COlT-
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meree , as " commerce ' is defined in the Federal Trade Commission
Act.

\R. 4. In the course and conduct of their business as herein

described , respondents have been for mfllY years in competition in tlw
sale and dis1lilmtion of printing equipment and supplies in com-

merce betwr. n and among the varions States of the Unite.d States
and in the District of Columhia , 'lith other corporations , persons
firms and partnerships.

\R. 5. In the COUl' e nnd C'olltlllC't of their business in commerce
rcspondents haye knmyingly induced and reel:ived payment , or con-
tracted for the payment of , somethir,g of value to respondents or for
responclents henefit as compensation or in consideration for services
and facilitie5 furnished by or through respondents in connection with
respondents ' ofl'ering for sale or sale of products soJd to respondents
by lllfny of their suppliers , flncl vd1ich pr,yments were not. I1flde avail-
able by such suppliers 011 proportionally equal terms to all other cns-
tomeI'S of such npp1iel's competing ,yith respondents ill the saJe and
distribntion of sneh snppliers products.

PAR. (-j. For example , the respondents addressed Jetters to a nnm-
bel' of their suppliers during 1958 stating in part as follows:

PHIX'l'IXG DIPRESSIOXS \YflS started for the pl1pose of di\t'rsif illg our
present operation a1H1 as a cooperative means of furthering 0111' pril1 ing
equipmcnt busincss And t11e m:mufacturers \ye represent.

Ad,ertising ","m not be accepted from anyone competitiye to our equipment
company, or from manufacturers \ye do not represent and fire in competition to
the lines we sell ill our Foster TnX' flllcl Equipment Co.

Your ad in onr rmblication ,'\ll reach eyery printiug plant. ne\Yspapcr me-
chanical supcrintendent. I1' \YSpflpt'l" lmsines.s mflHlger. printing school teacher
and mailY l!riyate plants Ht 62Cjc' cOllparflble costs.

Example:
Full page fld in Graphic Arts ::lrmthly 1 time- rflte i" rn). oo- SV:,d' 4 2X(P,

A slightly Ifll'gel' :H1 in l'RL' \TI G DfPHESSIOXS \youlcl CMt 8283. (10 at
special rate hnsed on ;:" xT"

Circulnti(1l of both I)11Ili(' fltinJ ": the S:lme.

Another Example:

Full page Ad in IJllnlH1 Printer or Printiu;J Equipment Enginepl' is H70.
R\-erage. Cil'C111ntion of nbow lllhlicfltion j- fllllJl'oximnt('! " 13.700.

Above ,.izp R(1 -1 C'olmnm \\"i,l(' IS" ) h\" 10" deell is $4S0.00" Circulation of
PRIXTIXG DIPHESSIOXS is -+ times gTe:lter th:l1 aboyc IJlblic(1!ion,

This is go()tI fo)' both of us flnel we \Y 1lt to )'' jlrE'"pllt :-llcc'essflll m:ullfac-
turpl'. . Botl1 of 11:, will henpflt from the lm"ilw:," \\ P can gPt for you in nul'
loc fll area.

Furthermore. p'" ry (lo1hn Oll spend in our Imhlicfltion. "" P will 11:1\"e OUt'

Fo:,ter Typc .$ E(jllilJllPllt Co.. Im " bllc!; in yom' pr(1duch .

. .. "'

",Ye are tle\:ilJlr You ('ill) bill u:, ;1111 \H' tnn bil yon nnd e:i:c-wuge ('hecks.
OJ'. \Y€ ('an cllter into fl writien ugJ'cement. g.l1flrflllTeeing adyertising- sjJflcr for
12 a,Is. amI yon efln .shill f1j.pluy. \\"hir:llf'Ye-r l1jts YOllr O\Yll flCeOl1nting- will

b0 oko

" ",-

ith u.
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During the period bet,ween .Tuly 1 , 1958 , and .Tune 30 , 1959 , at least
14 of respollclents suppliers entered into contracts with respondents

and as a result agreed to and did pay respondents a total amount
exceeding $30 000 for such advertising.

PAR. 7. Typical of the suppliers , the products which they sup-
plied, and the amounts 'iyhich they paid the respondents , are the
following:

Xame of supplier

---

Location Prorluet I Amount
paid

Lanst.on Industries 111C- Philadel phi a

Pa,
Brooklyn

!\,

Brooklyn

y. 

Chicngo , IlL--

Platemaking and photo-
mechanical equipment.

Typographical number-
ing mnchines.

ChCllic 1 specialties- -

, 500

ViTetter Kumbering la-
chine Company, Inc.

Anchor Chemical Com-
pany, Inc.

KuArc Compan

--_

500

800

Vacuum frames , layout
tables and clark room
ligbts.

1. 300

PAR. 8. I\Iany of respondents' suppliers, including those Jisted
above, did not offer or otherwise make available similar compensa.
tion , or things of value , or al1o'\ance for advertising or other service
or facility to an of their other customers who were competing with
respondents in the sale and distribution of the same suppliers ' prod-
ucts. R.espondents knew or should have known that they were induc-
ing a.nd receiving a pa.yment or aJ10wance for advertising or other

services or facilities from their suppliers which their suppliers were
not offering or otherwise making available on proportionally equal
terms to other of such suppliers : customers who ",vere competing ",vith
respondents in the sale and distribution of such suppliers ' products.

PAR. 9. The acts and practices of respondents, as hereinbefore
alleged, of inducing and receiving special payments or allmvances
from their suppliers which were not made available by such sup-
pliers on proportionally equal terms to respondents : competitors , are
all to t.he prejudice and irijnry of competitors of respondents and of
the public; have the tendency and effect of obstructing, injuring and
preventing competition in the sale and distribution of printing sup-
plies and equipment and have the tendency to obstruct and restrain
and have obstructed and restrained commerce in such merchandise;

and constitute. unfair methods of competition in commerce and unfair
acts and practices in commerce within the intent and meaning and in
violation of Section 5 of the Federal Trade Commission Act.
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COUNT n

Paragraphs 1 through 4 , inclusiye , and Paragraph 6 of Count I of
this complaint are hereby incorporated into this Count II of tlus

omplaint to the same extent and "with the same effect as though
fully set out herein.

PAR. 10. In the course and c.onduct of their business , and for the
purpose of inducing the sale of Hdvertising space in their pub1ic.a-
tion

, "

Printing Impressions Xationrt1 Edition , respondents have

made certain statements Ivith respect to the circulation of said publi-
cation in letters , advertisements and in said " Printing Impressions

:\ational Edition ' of national circulation , of Ivhich the following are
typical:

Circulation 60 000 and Circulation of botb fJuhlications (Graphic Arts
:Monthly and Printing Impressiollsl the same.

PAR. 11. Through the use of the aforesaid statements, respond-
ents re,presented that their circulation of the publication "Printing
Impressions ational Edition :: was 60 000 for each month from Sep-
tember 1958 to SeptE:mber 1959 and that such circulation was the
same a.s Graphic. c\.rts :Monthly.
PAR. 12. Said statements and representations ',"ere false , 11is-

learI:ng fwd deceptive. In truth and in fact:
(a) The circulation of said ;;Printing Impressions Kational Edi-

tion ': was substantially le s (han 30 000 1'01' many mont.hs during this
period.

(b) At fill times mentioned herein the circubtion of '; Printing
lrnpressi(Jn \,ltionnl Eclitiou " IYHS not the ;arne as '; Ol'aphic Arts

onthly , the circulation of thc Jat1-er being subject to audit by Busi-
ness PubllC'alion Audit of Cil'culation , Inc. , providing for publica-
tion circulation statements of average, total qualified circulation and
of territorial distribution.

PAR. 13. In the conduct of their business since 19;')8 respondents
have bet'n n sllhstantial cornpetition , in comnWl'ce

, y,

jth corporaTions

firm.s and incliyiduals in (he sale of advertising spacc in national pub-
lications of the saIne g:eneral kin(l and nature as that sold by re-
spondents.

\R. 14. The use by respondents of the aforesilicl Jftlse rnislead-
ing and dE:ceptin' stnternents , represenl ltion,; and practices hllS had
Hnc1 nmy has , the (' pacity and tendency to mio:leacl melnbers of the
purchasing public into the erroneOl1S and mistaken belief that tJwse
slntelnents Hnd representation:: 'yen: and are tr1! and into the pur-
chase of substantial amonnrs of advertising spocP in responc1ent
publication ;; Prinlillg Impressions Salionnl EcLtioll ' rerlson 01
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said erroneOl1S and mistaken belief. As a con::equcncp rhereof , sub-
stantial trade in commerce has b('en and is being, UIlf;lil'ly diverted
to respondents from their competitors and sl1bswntial injury has
thereby been , a.ncl is being, done to competition in commerce.
PAR. 15. The aforesaid acts and pr lCtices of l'c:;ponc1ents, as

herein alleged , were and are all to the prejudice ;1lc1 injury of the
public and of respondents' competitors and constiruted , and nm\'
constitute , unfair and deceptive ac12 and practices ,llld unfair methods
of competition , in commerce , ,vithin the intent und meaning of the
Federal Trade Commission Act.

J11' Eugene f( aplan for (he Commission.

Fox, Hothschi1d. O Bi'i(n Fnllkc1 PhilfHlelphi,l
respondents.

Pa. , for the

INITIAl, DECISION BY EDG.-H -\. BrTTLE , HEARlXG EX.\:HXER

-\xIT.\Rr 2cl , 19G3

The Federal Trade Commission issued its c.omplaint against the

above-named respondents on December 21 , 1959 , charging that said
respondents ha.ve engaged in unfair competition in violation of Sec-
tion 5 of the Federal Trade Commission Act as alleged in Counts I
and II thereof.

Paragraph 5 , Count I , alleges that in the course and conduct of
their business in commerce : respondents lU1Te knO\yingly induced and
received payment , or contracted for the payment of something of
value to respondents 01' for respondents ' benefit as compensation or in
consideration for services and facilities furnished by or through
respondents ill connection with respondents ' offering for sale or sale
of products sold to respondents by many of their suppEers , and "hieh
payments ""ere not made available by sueh suppliers on proportion-
ally eq,ual terms to alJ other customers of sU0h suppliers competing ,,1th
respondents in the sale and distribution of such suppliers: products.
Th;s allegation is premLsed upon the contention that. such allowances
are violative of Section 2(d) of the Clayton Act, as amended ' and

1 Couno;e! in support of the cODJpJnint also points 01Jt that on the l1nr tion of Section

2(d) ,ioJntions of the nppliers. there nI'e striking IJar.l11els in the rccoI'(l fnns herein
and the facts in State 1Vliolcsale Groccrs. et Y. Tile Greal it/all tic I'acific Tca Co"

et : L 258 F. (l Sea (TtJ1 Cir. PI.iS! pert. (jenirt1, 3,'15 e. s. 1-,; (1D" I). III tJJat t:b:,'

Thc Great Atlantic ,\( Pacifc Tea Co a JJr/i'.'lrlld corponltiOiI whDlly (lWJIl'(1 and contlolle(1
the detcJl(lnnt The Great Atl;Jntir ,I; l'acific Tea CO.. (I :\'CIC h:r'ci/ ("JrjiOi' O!lOil , nnd IJIYJ!'
as well '111 of tbe (';Jpital stock of llefclJriallt Womall IJ",' . Inc . Tll\l , under thi ('omplaint
it W.l held that gl'ocery i"l1pp1iel's ",110 111acer1 a(lYl'l"i illg ill f1 ll lg,l"ine InnJeil 111' corvo!'.lcP
"llb illia.ry of the llational grocery C0llJ1.1ny anti llhtribntptJ cxc)usjn:l " tJJ!'Ollg)1 such ('O!J-
pan l" "to res thf!!"e1J" yioJnted Sertiou 2(ll) of tile CJ"yton "\('t 11\'snilJing" P" I1('nt for
seryiees OJ' fncilities for J1!'oel' sjng or snle unll' S tlJey made i"iwil:Jr pn l"J!pnh ;J\- ,liliIJle
on J1r()PortiollateJ ' equ"i terlls to othe1' grocery COllp;Jl'i(' eye!! though such comjl:mi
did !lot publish llag J7.i!Jes . and tbat tbc evidence fnHcd to sbow tl:at lbt'y so mnlle p mcnts
., Yf il:1 11e,




