
978 FEDERAL 'THADB CO:\L\IISSIOX DECISIONS

Complaint 63 F.

(b) The debtor s wages attached;
(c) The debtor s wages garnisheed.

4. Using forms or any other items of printed or written
matter which simulate legal process.

It is fUTther ordeTed That the respondents herein shall , within
sixty (60) days after service upon them of this order , fi1e with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
By the Commission , Commissioner Anderson not participating.

IN THE iATTER OF

STANDARD MILLS , IXC., ET AL.

ORDER , orINIOK , ETC. , IN REGARD TO THE ALLEGED VIOLA'1IO); OF THE

FEDERAL TR.:\nE cmnnssmx ACT

Docket 81,84. Complaint, May 1962-Declsion, Sept. 30 , 1963

Order requiring XC" York City cOJ1\ertcl' jobbers of upholstery ffibric-bll ing
from mils the raw , 1ll1bleacherl grey goods which the;l then contracted with
finishing mils to color and pniJern fln(! finally solel to fUl'itnre ma1Hlfar-

tUl'el's , c1epartment stores. decorators nnd upholsterers-to cease the un-
qun1ifjed u:'e in their trade Jlflnw of tIle word " :\lils , and to accompany

the name on letterheads , in,oices 3nd labels ,,,ith 1-be words " Con,el'p1'8,

Joblwn;:, and DistTihutol's of Fabrics-not Textile :.1anufacturers or :\Ii1
Owners" in type % the size of that used in the tmde name amI immecliatel

ulller the IlAme; and ,vith a choice of using the same qualification as u foot.
note, preceucd by an sterisk on all other IJlinted matter.

IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authOlity vested jn it by said Act, the Federal
Trade Commission , having reason to believe that Standard JHil1s

Inc. , " corporation , and Arthur .J. Smith and Lloyd Smith , individ-
ually and as offcers of said corporation , hereinafter re.ferred to as
respondents, have violated the provisions of said Act, and it appe.ar-
ing to the Commission that a proceeding b

r it in respect thereof

""ould be in the public interest , hereby issues its complaint stating
its charges in that respect as fol1ows:

PAHAGRAPH 1. Respondent Standnrd 
Iil1s , Inc. , is a corporation

organized , existing a,nc1 doing business under t.he Jaws of the State
of New York , with its principal offc.e and place of bnsine s located

fit 461 Park A venue South , )i e,,- York, )i ew York,
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Respondents Arthur J. Smith and Lloyd Smith are offcers of the
cOflJorate respondeut. They formulate, direet aud contl'l the acts
and practices of the corporate respondent, including the acts and

practices hereinafter set forth. Their address is t11e same as that
of the corporate respondent.
PAIL 2. Respondents aTe now, and for some time last past have

been , engaged in the advertising, offering for sale , sale and distribu-
tion of textile fabrics to the upholstery trade including decorators
and retail stores.

PAR. 3. In the conrse and conduct of tlwir business : respondents
now cause, and for some time last past have caused , their said prod-
ucts, when sold, to be sbipped from their place of business in the

State of Kew York to purchasers theTeof in various other States of
the United States , and maintain , and at all times mentioned herein
have maintained , a substantial course of trade in said products in
commerce , as "commerce" i defined in the Federal Trade Commis-
sion Act.

PAR. 4. In t.he course and conduct of t.heir business in soliciting
the sale of , and selling textile fabrics , respondents do business under
the name of Standard fills Inc. , and use that nRlne on letterhe.ads.
invoices , labels and tags and in various aclvertisements of their
products.

PAR. 5. Through the use of the word "Jlli11s" as part of the

respondents ' corporate name , respondents represent that they own
or operate mills or factories in which the textile fabrics sold by
them are manufactured.

PAR. 6. Said representation is false, misleading l1d deceptive.

In truth and in fact respondents do not own or operate. or control
the mi1s or factories in which the textile fabrics sold by them are
manufactured but they buy said texti1e fabrics from others.

PAR. 7. There is a preference on the part. of the purchasers to buy
products, including textile fabrics direct from factories or mills
believing that by so doing Jower prices and other a.dvantages thereby

accrue to them.
PAR. 8. In the conduct of their business, at all times mentioned

herein , respondents have been in substantial comlwtitian , in com-

merce, ,,,ith corporations , firms , flnd individuals in the sole of textile
fabrics of the same general kind and nature as thnt sold by
respondents.

PAR. 9. The use by respondents of the afoTesa:ic1 faJse : misleading
and deceptive statEments, representations anc1 practices, has had

and now has , the capacity and tendency to mislead purchasers into
the erroneous and mistaken uelicf that srdd st11tcme, and re.pre-
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sentations were, and are, true and into the purchase or substantial
quantities of l'espondents products by reason or said erroneous and

mistake" belief.
PAR. 10. The aforesaid acts and practices of respondents , ns herein

a11eged, were, and are , a11 to the prcjudice and injury of the public
and or respondents ' competitors and constituted , and now constitute
unfair methods or competition in commerce and unfair and decep-
tive acts and practices in commerce in violation or Section 5 (a) (1)
of the Federal Trade Commission Act.

if1r. Charles W. O' Oonnell for the Commission;

JJfr. LatfYl'enC6 G. NV--oa'//T , Jr. or New York, N. , for respondents.

I:SITIAL DECISIO BY LEON R. GROSS , HEARING EXA)fINF.R

OCTOBER 11 , 1962

PRELIMIX ARY ST A TE3fENT

The Federal Trade Commission seeks, in this proceeding llcler 

of the Federal Trade Commission Act 1 to compel respondents to

abandon the name under which their business has been conducted
since the year 1008 by deleting the word " 'fills " from the eorporate

:tame "Standard J\iil1s, Inc," The complaint ntu' alia alleges:
PARAGRAPH FIVE: Through 111e use of Ow word " ::lills" as part of the

respondents ' CMporute DAnH', re,sponnenb rrpre ent that the.\ ()\' \l ur opel'ate
lnils or factories in ""hicb the textile fnbrics sold hy tllPm ;11'(' nml111factlll' etl.

PARAGRAPH SIX: Rnjrl representntion is false, mIsleading find tleC'eptiye.
III truth and jn 1'fl('t respondents do 110t own or operBte f)l' ("f)nll' nl tIll mills (1J'

factories in \\"hich t1le textile fabrics sold b,\' thew are lIHl!\Ufnctnl'ed Imt Ihe
buy said textile fabries from other!'.

PAR \.GH \I'H SEYE : There i;; a pl'pference ou the 1):11'1: of the rHl..chn ers
to bllY prodllcts , illcltH1ing Lex-tUe fabrics, direct from faclnries 01' milI , helie"\-

ing OW! by so rIoing- luwer prices amI other f!tlynnt;1 :;PS thel'pby accrue to
them ,

* "'

PARAGRAPH 1;\E: The use b ' respondent.. of the nfol' aid fnl e, mis-

leading and clecepth' tHtC))P\lt!', j' lwp.:;entntioll:- amI pr:\dke:; , has hatl. awl
now has , the c;1l1acit . ;111(1 tem1lnl. \" lu mi"learllTu1'o:hai:pl"': "

On June 26 , H)(:2 complaint counsel

be takcn:
requested that oilc1a1 notice '"

1, That the use of the word " l1i " in .9 r'01'j)'wnte (w tl';J(l? nnme C'n\1;;tltntp:;

a reprp l'\ltfHiO!l tbat the 1."l'r' o\yn:; nnd lIl1Pl'fltes mills or f:wtories iu which

pj'

odncts old b;\' it ai' e Il.mHufacture-e1.

1 15 U . C, 45.
See Federal 'l'l'l1de C01llli..sion s Rules of Practjc" for Adjndkntiye Proceedings Rule

8(5) ; nule 4. 12(c): tJcial NoHce of Fact. When all ' decision of a hearing" eXlIllJiner
or of the Conmllssion rests, in whole or ill 1111t, upon the taking- of offcial notice of a
!Iaterlal fact not !lppearing in evidence of rceoJ'L opportunitr to disprove such Iwticed

1'nct 811a11 be granted any party waking timp! 1" mnti"!J therefol'.
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, TJwt a preference exists on the part of many purchasers to buy directly
frow mils or factories believing that by so doing lower prices and other advan-
tages thereby accrue to them.

Complaint counsel relied upon a series of legal precedents com-
mencing with FTO v. Royal Milling 00. 288 U. S. 212 (1933);
FTC v. Mid West Mi!. , Inc. 90 F. 2d 723 (1937); Bear Mill Mfg.
CO. Y. FTO 98 F. 2d 67 (1938); Herzfeld v. FTO 140 F. 2d 207

(1944); Rudin Roth, et al. v. FTO 53 F. C. 207 (1956); Dewter
Thread Mils , Inc., et al. 53 F. C. 59 (1956); Amity Mills, Inc.

53 F. C. 74 (1956); Wool Novelty Co. , Inc., et al. 54 F. C. 1723

(1958). These decisions are discussed later herein.
On July 5, 1962, the hearing examiner signed and issued his

Xotiee of Intention to Take Offcial Notice in substantia11y the form
requested by complaint counsel but provided that upon making 
timely motion as required by the Rules of the Commission respond-
ents would be afforded an opportunity to disprove the noticed facts
at the hearing. Respondents timely notified complaint COlilsel and

the hearing examiner of their intention at the hearing to rebut or
disprove the facts of whieh offcial notiee had been taken. Respond-
ents ' answer denied the lega11y operative a11egations in the complaint
and the facts which had been offcia11y noticed. The issue here is
whether complaint counsel has in th_is record sustained the burc1eJl
of proof imposed npon him when his soJe evidence to prove the
a11egations in the complaint is the offcial notice taken of facts by
the examiner, and respondents have neverthe1css introduced uncon-

tradicted reliable, probative and substantial evidence contrary to the
noticed facts. The hearing examJner s act in taking offcial notice

served only to shift the "burden of going forlrarcl" frOlll compla.int
counsel to respondents. The "burden of proof," as distinguished
from the burden of going forward , is always upon the proponent
of any fa.ctual proposition:) I-Iowcver, the facts which the examiner
had offcially noticed were not, by such offcial noticing, conclusively
presumed to be true, but were subject to heing contradicted by re-
liable, probative and substantial evidence. If respondents have con-
tradicted the offcial1y noticed facts by such evidence, and complaint

:J Section 7(c) of the Administrative Procedure Act provides: ,, " * except ns stntutes

nth' 1'j A prol'ide. tnI' propoIJcDtof u rule or order shall h:ll'e the bu!'1eu of lHoof "' '" ..
But'" .. .. no .. .. " o ller sl1all be issl1ed except.. .. '" in accordance with reliable, probative
and substantial evidence.

Sectioll 4. (n) of the Rnles of Pl'.'ctice for Adjndicatil'e Proceedings of the Federal
Tmcle Commission. effective June 1962, provid!;s: " (11) Burden oj proof. COlllJsel sup-
porting tbe complaint shan 1!aye the lmnleIJ of proof, but the lJroponent of !lny factual
p1.oposition sh;111 be reqnirf'(l to sm;t iu the bt1n:Jn of IJl'oof witl1 rcfcrnece thereto.

Section 4. HJ (b) pro,ides: ""- * , Initial decisions s:hall be ba2ed upon D. cOlls!ctel'lItion

of tbe whole record and SUP1JOl'ted by reliable, probative aDd snbst::mtial evidence.

780-018--68--
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counsel has a.dduced no evidence other than the technica.l noticing
by the hea.ring examiner , complaint cowlsel has not sust.ained the
burden of proof imposed upon hi111 by the Administrat.ive Procedure
Act and the Rules of Practice for Adjudicative Proceedings of the

Federal Trade Commission. (See footnote 8.
The record consists of the testimony of Arthur J. Smith , president

of the corporate respondent, and its majority stockholder , who was
the sole witness oiI'ered by complaint counsel , and COlnmission
Exhibits I-A through 19. Respondents offered the testimony of
A.rthur Smith; Joseph Sanders , retired , who had been in the t.extile
business for 60 years , and attested to Standard Mil1s ' reputation for
honesty and integrity; JHol'ris lusteT, a lnanufacturel' of furniture
who had been purcha,sing 111erchanclisB from the respondents for
several years past and had been ill the upholstery industry for 4:2
years; Sidney leisner, for 13 years a buyer of upholstery goods for
the upholstery department of Gimbels Department. Store , 33rd and
Broadway, New York City, and Lawrence G. XUBbaum

, .

Jr. , counsel
for respondents.

This complaint issued 11ay 2, H)62. A prehearing conference ,,,at;
held in New York City on JuJy 0, 1962 , and hearings ",ere held in

ew York City also on July 11 , 18G2, and concluded on July 12
1962. On the last. day of the hearing, the hearing examiner sus-
pended the proceedings for quite some time in order to alIaI'd com-
plaint counsel an opportunity to offer evidence to rebut the pt"oof
offered by respondents. Complaint counsel did not oti'er any rebuttat
evidence. The fol1O\ying eoJ1oquy appoaTS in tbe record at page 213:

Hp!lring Exmninel' GIWSS. It is now 12 :1;' p, m, The lnst wilnf'i:s Wcl8- exeu:,ecl
at. 11 :33 a, . fi which liTlle the J'e::pondf:llt indicated tJwt they wen HlJout LTUdr
to close their case- in-chief

Cuullsel sUVVo1' tilJg' the cOJJvIaiilt jnfclrms me that he wunts to Jwve the lIeill'
ing Examiner amI n11 of the pm'tie , incJu(ling the ('Ol1J' ! HpporteL stHml 

e'\ell thong;h he l1uesn t lwye an

. \\'

itJH'.' 'i available.
l\r, O'CON:cELL. Let me eXlJlain tllat, llw'Ie lwen llilking a determil1ed effort

to c(jnt, ct witnessb.
Hearing Examiner Gr:oss, Bm you CHJ110t. get anyonc:
.:lr Co::c"El,L, 1 JUl\'e not gotten any 1'0 far, but I :1m stil workiDg 011 it.
Heflring Examiner GROSS, ?\lust \Ye lJOt assume tJw1. you simvly cannot get

them?
311', O' CONXELL. It might turn out tbat way.
Hl' c,ring Examiner GROSS. We wil come back ben' at 2 o clock. \Ve are

recessed at llJis rime until :2 p.

Proposed findings : conclusions and briefs have been filed. Based
upon t.he entire record , including the exhibits , the examiner makes
the fjnclings and c.onclusions hel' iJlafter set fonh. Any finding
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proposed by the parties which is not hereinafter made in the form
proposed, or in substantiaJ1y that form , hereby is rejected. The fact
that no finding summarizes the evidence in the exact manner 'which

the parties have requested does not mean that such cyidence has not
been considercd. It means merely that tIle examiner deems the
evidence as summarized in his findings to be suffeient1y relevant
probative, substantial and material to dispose of the issues presented.
All motions "hieh have not previously been ruled upon , and ,,,hich

are not herein specifically ruled upon, are hereby overruled and

denied.
Based upon the entire record, the hearing examiner makes the

following:
FIXDINGS OF FACT AXD CONCLUSIONS

1. Respondent Standard j\iJ1s, Inc. (a New York corporation),
at 461 Park A venue South , New York , K ew York , was incorporated
under the laws of the State of New York on August 6 , 1934. It
sells textile fabrics to furniture manufacturers , upholsterers , depart-
ment stores and interior decorators located throughout the United
States. The business since its founding in 1908 by Ion'is Simon and
Joseph Hener has been carried on under the name "Standard "lins
The ad of incorpora6ng the company in August 1934 , insofar as it
:is relevant to the issue in this proceeding, served only to add "Inc.
to "Standard j)1jlls , the business name which had been in use for
26 years prior thereto. Standard ))Iills , Inc. , hn8 been continuously
and uninterruptedly inbusine s as n converter jobber or distributor
of textiles for a. period in excess of 54 :years , and during that time
has earned and enjoyed a reputation for honesty and fair deahngs
with the people with whom it has dOlle business.

2. A 11 of the issued and outstanding shares of stock of Standard
)11ns are. owned by respondent Art.hur .T. Smith , its president, and
Lloyrl Smith, his son , is viee president , in a ratio of 75% to 25%
respectively.

3. Arthur .J. Smith and L10yd Smith formulate , direct and con-

trol the ncts and practices of the corporate respondent. Arthur.
Smit.h , Lloyd Smith and Arthur s wife, Irene Smith constitute the

corporation s Board of Directors. Irene Smith is secretary- trcasnre.r

of the corporation (Tr. 14). The address of Lloyd Smith is the same
as that of the corporate responde11t. Arthur J. Smith resides at

1500 Ray Road Iiami Beach , Florida.
4. In the COllrse Hnd conduct of their business , respondents now

cause, and for some time last past have caused , their said products
when sold to be shipped from thejr place of business in ei' York
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State to purchasers thereof in various other States of the United

States. They also cause eome fabrics to be drop-shipped from
Neisler :Mills, Inc. , ICings ::Iountain, North Carolina, in interstate

commerce with their return address as Kings ::Iountain , N ortll

CaroJina, noted on the shipping labels.
5. Respondents maintain, and at all times mentioned hereill have

mainta.ined, a substantial course of trade in their proc1nets in com

merce as "commerce" is defined in the Federal Trade Commission
Act.

6. In the conduct of their business at an times ment.ioned herein

respondents have been in substantial competition in commerce 'Iyith
corporations, firms and individuals in the sale of textile fabric.s of
the same general kind and nature as that sold by the corporate
respondent.

7. The Federal Trade Commission has jurisdiction over the parties
and the subject matter of this proceeding.

S. Arthur Smith, its president and majority stockho1der , joined
Standard l\1ills , Inc. , in 1038 as a salesman at a starting salary of
$35 per week, and has been with the corporation continuously since

then. By dint of hard work, industry and appJication Ir. SmiTh

was able to becomc the sale stockholder. Ilis SOll j LJoyd Smith, \Vas

discharged from the armed services in ID h8 and bc:C'ame associated
in the business.

9. As a result of the grmyth and progress of its business , Standard
moved from its originaJ location in a 1200 square foot dihpidated
loft on Broome Street, Kew York City, to 18 "\Vest 30th Street, in
the same city where it occupied 4, 000 squnre fee.t. Commencing in
May 1D61 , and since that time , Stand"rcl has rented for 81" 000 per

year, a two-story location in New York Cit,y at 461 Park j\.venue
South, with a decorated store front costing $5 OOO , display Ifindows
professionally trimmed at a cost of $1 600 per year, a walnut pan-
eled , vinyl-floored sales room , a ShO\1TOOm for private exhibits, execu-
tive offces, administrative space , and bins on both floors to hold
the inventory of textiles purveyecl by it. Standard employs a total
of sixteen persons including the Smith fml1ily. Its annual sales
volume has increased from 850 000 per ycar in 1905 to almost 8:,00 000

in 1D61. Arthur J. Smith testified that he and his son had incurred
a personal1iability of 880 000 to raise suflcient capital to move the
business to its present location.

10. The company keeps an average inventory of 5100 000 on its
premises. As converters and distr butors , Strmclard IUills Eells up-
holstery IJbric to furniture manufacturers , department stores : deeo.
rators and upholsterers and does not sell to persons seeking to buy
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upholstery fabric for other than business purposes.

fied (p. 91):
Mr. Smith testi-

'" " , * -

I. CC11Yerter is one that would contract for special wOven goods, confined

flnttern!', according to !lis o,, n speciikations style- ,vi.se and color- ,Yise, and would
be eompe1Jcc1 to place .1 contract fur a substantial quantity, That is on the 80-

calJed fini,,:hec1 F1rn (lye good,
On tIle piece dlT goocls , \yhicb "-e aJ f) sell, we have to place contnlcts for

qUaJl:ity ."oolls rllJll1iug to seyeraJ tllOusancls of yan!:, and then we send them
to our (l yers and ban them L!xec1 rUld jJJ'occ, ,;scd and finished Rcconling to onl'
(1W11 pecifklltions,

I 1\011111 f!Y we fire a middleman . 'Ye fll'C not a mamlfnctul'er , not a WeaY"l'
of gooll , but placing substantial contracts ,Tith mnnufacturers who only wen,e
on :special contract to con,e1'te1's.

In reply to questions from complaint cOlilseJ , Arthur Smith testified
further (Tl'. 93) that the foUowing statement from the WaU Street
Journal of :March 31 , 10Gl , js "a fair statement of what a con-

verter does

" :

1'J18 l'C :pollsilJilit . for this kaJejr1oscopic ,YOl'lt1 of coh1rs from year to y ;1r am1
:sen::O!l to sea OIl )' ('sts largcl . Jlut \vith apparel des;gners or texti18 mi1s but

ith L111sincs:: men IlH1'11 ' 1;110\V11 at all to the public, They are cal1ed textile
coc,elTel'::.

La:-ic lll.\, mirhlJemf'n !J91ween tbe textile produce,' s flnd the garment makers
c()rn- tH' s u,' c llJeJ'chants :11Ll style .--pecialisLs who do no mflnafactudng thell-
sely!' Ilw

'. 

l)l, . froll mils tIle raw , unbleached cloth called grey goods. Wllich
has no ('(1J\ nilej' clppeal. The mm:- 110\\(:,' 01' preparE' the f-;-l'ey goods to the COil-

rte,' ' specifications , pt'rlwps wenving a c1esigll into the cloth.
TJle con,crters then COlltl'ct to ha\'e othcr fnctories cnlled fir:ishin;; mils,

color and pattern the cloth in styles they thinJ;: ,yiJ he popular month,: ilbeac1,

11. Ea.ch year prior to bringing out the cOlnpanis ne'1; ample
books, Arthur J. Smith creates new designs and patterns for their
fabrics. lIe causes Ne.isler 1\1:i118, Inc. : of Kings J\fOlmtain , Korth
Ca.ro1ina (and to a much lesser extent Virginia ::1i11s in S\Tepson
vi1e , Georgia, and Sunbury Mins), to produce test patterns of the
new designs on their looms. These test patterns may be 1'8\"- f,l1 as

mnny as six times in order to comply with :Mr. Smith's specifications.
Neisler !\nl1s and other Southern Jooms annually ,yeavc, under SPB-
ci:fic contract , approximately 200 000 yards of fabrics of varyiEg D-nd

exclusive styles , colors and patterns for Strmc1arc1 J\IilJs. These

fabrics arc cut into 50-yard lengths and wrnpped around cardboard
cylinders which are known in tbe trade as a "bolt. ': The bolts are
shipped to respondents ' pla.ce of bnsine::s ill Ne'y York City, Re-
spondents sometimes buy only grey goods from a miJl and thereafter
the grey goods aTe dyed to specified colors. The fnb1'1CS :: sub-

jected to processes, Scotch gnard or sylmerizing, under respondents
direc6on, which malm t11em \\flter proof and sfflil1 resistant. There-
after the boJts are placed in Stamlard ::liJs ' bins.
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12. Each year respondents prepare and distribute to their cus-
tome.rs and prospective Cl1stomers at great cost approximately 25 000
professiona11y laid-out , sample books (of which CX-Ii and RX-
are specimens). The sample books show the pnt.crnE , colors and
designs of the iabrics which respondents are offering to their CllS
tamers. Exclusive of postage , shipping costs and labor, the cost of
such sample books in 1061 ,,-as testified to have been $89. 000. This
method of advertising and promoting the sale of its merchandise
has been utilized bv Standard 1ILilJs at lCflst since 1930. They also
advertise and pror ;ote their name, sencices and fabrics by ;lWflllS
other than sampJe books. The. sample hooks arc fonnlrcler1 to
furniture manufacturers, interior decorators, upholsterers and de-
partment stores \"ho e.xhibit them to t.heir customers. The customer
makes his selection from the book and the order is then sent by the
furniture manufac:t.ul'cr, interior decorator, upholsterer or depnrt-

ment st.or6 to the corporate respondent. Standard lIIilJ tocks suf-
ficient inventory so that it is llsually nble to ship the fabric ordered
in the exact ya.rdagc required in a matter of h011rs.

13. The cOl'Porate respondenfs gross sales for the years inc1icated
were stated to be: 1955, $2(i 000: 1950 , S'J71.01J0: 1!)5r, S'J 000;
1958 , $206 000; 1950, $428 000; 19GO, S48 01J0; 196J , 8427 000. It
has approximately 2 500 acti,-e accounts on itE books to yd1011 it sells
its merchandise.

14, In the course and conduct of t.heir business in mliciting the
sale of , and selling, textile fabrics, respondents do business under
the name of " Strmr1arc1 :\lil1s , Inc. " andllse that name on Ie,HeTheads,
in,' oices labels and tags and ,'arious advertisements of their prod-
ucts. In immediaJe proximity and in jllxiapo itioll to the words
Standard J\Iills, Inc. ' respondents ha\ e the fo11mving legends in

clear type so as to be, as e,asily readalJle as the name: On ex- , R,

letterhead: Converters a-lid distributors of 1lpltolstcJ'Y fabric
CX- , a wholesale price list: Con' VCi'teF8 a)ul clistTibutol'S of 'llp-
hoZste?'Y jao?'ics on eX- , Arthur Smith: s business card: Co'

ve' t'ters of 'lpholstcJ'Y fabrics

.. 

on CX- , 1111 order form: Con-
verters and di,st?'/Olltors of 1l1J7wlstcl'.1 fabrics on eX- , a display
card: Conrue'rters and distrz ui01' s of deC01'ati'G' c upholste1'Y fab-

rics on eX- 19: OO1l'Uertci' 8 of DecoJ'uHv6 Uphol!)-tery Faorl.
on eX- , a reel-backed sample books: Oonvel'tc1' of Decorati'

TV oven Fab?'ics

:, 

on R.X- , another sample book: "Conve'Jte?'
RX-

, ,,-

hich is a report of the National Credit Offce issned Sep-

tember 1:3 , 1961 , and is usual1y distributed national1y to the trad

refers to Standard Ii11s, Inc. , as "Conv. & Job. 1ipho1. Fabrics
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meaning "Converter and Jobber of Upholstery Fabrics. ' n.X- , a

Jay 2, 1958 , report from the National Crel1it Offce, hus the. Sfnne

notation as HX-5. R.X- , a billing form , has: onI'eders and
Distributors of Upholstu'y Fabl'ics nX- , an order form: Con-
rcrte1'8 and D/stn uutoi' S of C7J7107stfi'y b\dn.ic8. By using these
\"ords juxtaposed to , and in close proximity with , the name " Stand-
ard )1i11s " respondents have prevent-ed and no\'.- prevent any decep-
tion concerning the. true nature of their business opcrations to any

person buying 01' interested in buying their nwrchanc1isc.
15. All the \"itnesses

, (

Joseph Sanders, ::1orri3 ):Inster, Sidney Kis-
ner. and Arthur .T. Smith, testified , and are l1ncontraclictecl ill this
record, that respondents have not at any time and do not 110lY, as
alleged in the complaint

, "

represent. that they mn1 or olJernJe mil1s
OJ' fa.ctories in \"hich the textile fabrics sold by them are manu-
factured." The reJ-Rblc probatiye nud snhstantinJ C'vic1enre in this
rec.ord docs not prove that respondents represrnt thaL they own or
operate mills or factories in which the textilf'.o fabrics sold by them
are manufactured.

16. The, \' iclely cirC'llated trade and credit Pllb1irations for the
industry in which Standard Uills is engaged Lyons .11 CI' ca-ntile
Ayency, and D1ln cG )'adstTeet have at all times unequivocably

negated the representation or any inference that Stancbrc1 :JJills , Inc.
owns or operates mills 01' factories in \"hich the textile fabrics sold
by it are manufacturecl. .Joseph Sanders , Iyhose testimony appears
at page H7 et sefj. l\:Iorris tel' , I'\hose testimony flppeal'S at
page 102 et sefj. and Sidney Kisner, Iyhose testinlOny f1ppears at
page 188 et .scq. all testified uncquivocably thf1t during all the time
they did business \\ith Standard IiJ1s they kne\' ; it ,YflS only D con
verter and distributor of decorative upholstery fabrics ; and not a
manufacturer. Respondents arc generally kno\"l1 throughout the
trade only as converters and distributors.

The p;xaminer finds that complaint counsel has not sustained the
burden imposed upon him to prove the allegt1tiol1s in Paragraph 
of the complaint.

17. 1,Vitnesses r uster and Kisner testified (contrary to the allega-
tions in Parngraph 7 of the comp1aint) that in purchasing textile
fabrics for their business, they do not prefer to buy direct from mi11s

but prefe . to buy from a busine::s house such as Standard ::\1i118.

They further testified that 10\,,81' prires flHl other ndnmt.agrs do not
accrue to them \"hen they bu:v directly from mills for the follO''i ing
reasons, among others: (1) '\Vl1en they buy from mills which weave
the fabrics they have to buy at 1east a who1e bo1t of one pattern
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and color (40-50 yards), whereas when they buy from Standard
Mi1s they can buy the exact yardage required; (2) When they buy
from mi1s which weave the fabrics it may require from four to six
weeks to obtain delivery of an order, but when they buy from
Standard Mil1s, Inc. , their orders are usual1y fil1ed within on8 or
two days; (3) They save considerable nloney purchasing from Stand-

ard Mil1s , Inc. , instead of from mills which weave the fabrics because
of (a) the prompt delivery; (b) being able to buy the exact yardage
needed; (c) being able to avoid stocking a large number of bolts of
yarc1goods , warehousing them , and taking a loss on the unsold yard-
age at the end of the season; (d) being able to offer their customers
the wide selection of differing patterns, fabrics and designs in
respondents' sample books without stocking a single yard of the
samples , and (e) being able to put to other uses in their business
the large amount of money they would otherwise have to tie up in
warehousing large inventories , if t.1ey did not have access to Stand-
ard 1ins ' merchandise and seTvice. \Vitness i\Iustel' , ",vho had been
buying fabrics from StiLndard MiUs for six years , testified intu alia
(Tr. 103) :

A. SCl',ice , the t:;pe of cooperation they gh-e yon.
Q, Wbat is the business thftt Stanc1ard l\JEls is i;l?
A, They supply us with fabrics.
Q, Do tl1eY manufacture any fabrics?
A. Xo,

Q. How do you know tha t?
, 'VelJ , I knew it all the time. The:" J.e,e;. rep1'esentec1 themsel\es a. being

a mil actual1 ' constl'ncting the fabric. They were converters.

Q. Have you al'lays known them to be a converter?
A. Yes.

Q. I-Lne they eve1' represented to ()ll that they are anything: bllt ;-\ convener?
A, Xo, sir.
Q Are they also a distributor:
.A. That's right.
Q. Hn.ve they represented themseI,es to you as a distJ'ibut01'?
A, That's right,
Q. Do you have any preference ,,;ith regard tu ,-.hether 3'011 bny from ,: mil

or a c1istributor.converter?

A. Very strong preferences,
Q. "\Von1d yon sta1e to the Court exactly what (lHl' pn,ferenc:es are flJLl \,
''. \Vhen YOU buv from a mil, sil', ;you have to 1m;," piece goods. No lEnter

"\'

: aCllt buyCl on think yon are , either in fah1'lc selection 01' colm .,election

von are nlwa:;' s pretty well stuck at the end of the senSO;1 amI on TIml YOul'

!'ofits haye Jx,en cnt to the bone by having to sell off merchandise which 1:" out

of style and get it off yOllt' shelf because it dies on styles , ew things C(llL:: UIJ

all the time.
I have had vel'Y, ,ery bad experiences where I ha,e hod to di"PM8 or fandes

that co t me fiye , six and seven (loHars a yard , for fifty cents a fll'd, fJ'nm off
shelyes when the scason was o,er and the goods stopped l'unning,
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Tlj(" difference in deaJing .with an outfjt like Stanu ll' d Mils is manyfold , sir.
The hooks that I have 'iyatched be:ng put un displuy--pl'iul' to that, \yhell I
bung!!t my l.erchamIiBe from the JUm , I would hay€' to huy fabrics and haye
thell cut into swatches.

I 11'01.ld have the job of p1.ttillg them together propedy, tagging them. pntting
chai11S find hooks on them in orc1eJ' to preseut to my sj-o)'pkeepel' s a pl'p,o:cntation
of iJJY line , 0ut"We of my ac:tnal rumitm'c style, my fabric lilJe. It was costJy,
time-consll;ning and prett)- hani on fl manufRcturel"s time element.

1\(lthel" fl1ctol' is , when 1 need fourteen f!l11-a-half 'al'ds of goods to fulfill an
O1der for a three-piece group, I get fOll teen fll1I- ft-11:1lf yn1'ls of ;:oods and 
mo:.'€', I havc no waste. I Im,e nothi.ng on the 'iJleJf to eat illt,) my pront. That
to me, is of the utmost importance, all top of \yhich the variation t1mt I Cl1n haTe.

1';le limitation of al ' mal'.ufactul' er-if I go to t\yO or three mils , how umch
of rl:eir inventory can I lm ? How mClny colon CCHI I hoW' ! TIO\"\ llany styles
can 1 have? It is very limitc,l. "\\'hcl'eas with an opcl' atioll u('h as StaJJflard

2\1 11.3, I hnye the benefit of a book, a wonderf,ll pl'ei3entation.

l-E';ll'ing Exnminel' GROSS. By "book," do you mean a sarnp1e book?
TLe 'iVrTSESS. Yes , a 'inmple book.
He8.!'ing Examincr GROSS. Such as has been elisplayed in the hearing room

l1el' p idday?
'iVrnn:ss. Yes , sir.

Ile"'' j" ;1111e to !lave be1'orl..
Hearing Examiner GROSS. What do you mean by that statemcnt?
Tbe WITNESS. 'VeIl , if I go to see a buyer of a store and if I don t have a

complete line of fabrics to his way of thinking, a l' ange either in rolor 01' style,
no matter how \vell stylecl my prollnet migllt be llC might not buy from me
bec:a::sc I don t bat myself up fal' enough; ,vhcl' eas, when I give him a pl'esenta-
tion sneh as that 1Jool and lithe1's , I hl1\-e a fabric stol'.f--as it is told in the t.l:1de

H fabric story.

By lr. .KUSBAUH:

Q. Do I umlel'stanc1 your testimony to be , then , that .you p1'efer to deal ,vith
a converter as opposed to a 11fl!lufncturer

\. Definitely.

Q. Do I understand al o tlwt you caD buy from a converter \vhat you want
.a111 '\ylJen YOll want , but yeu cannot do that with the mil?

That OlJellS a great many doors to me which I was

-\. I get. at the utmost , twenty-four-honr sen.jce from a converter, ,,;hcreas

sometimes I wait six or eight weeks if I have to O1(ler fl'm a mil. Occasionally,

1(10. becanse I have to.

18. Several witnesses testified and the examiner finds that the name
"Standard l\Iil1s" and the eon6nuing right to nse it is a valuable

property right of respondents. To deprive respondents of this prop-

erty would cause great a.nd irreparable injury to them. At page.s
162 and 163 , Arthur Smith tetstifiec1:

I feel the 10 s of the name wou1,1 be a tremendous l1andlcal1,

will that \\8 buil up anc1 the sacrifices that we ilacle all tl18se

thaT name is bound to affect ou!' credit status as well flS Ollr sales

with tlJe ;;ood
years. Losing

No evidence to the contrary is inthe record.
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19. The' southern looms turn ant n minimum of 200 000 yards of

iabric per year for respondents. The goods are all ,yoven by the
mills owning the looms under specific contract ,Ylth respondents.
About 40 yards pel' day is the maximnm production per 100m. (1'1'.

164 et seq. This means that respondents' orders for fabrics pre-

empt 5 000 100m days per yea.l. To the extenL that responc1E'nts

orders do- preempt the 5 000 loom (18ys per year , it is reasonable to
find, and the examiner does find , that respondents do in fact ': con-
troP' the looms which produce the fabrics for them.

20. Arthur J. Smith , 1\Jo1'1'1s rnster , and Sidney Kisner te tifiE'd

(Tr. 177) that furniture mannfactnrel's are tending more rmr1 more
to buy their upholstery fabrics from con, erters (sneh as Standard
Iills) rather than from manufncturers. This stfltement is uncon

trovcrted in the record : and the eXflminer therefore finc1s that
Standard :Mills cllstomers do not hflye a preference to buy directly
from mills as alleged in Paragraph 7 of the complaint.

21. At page 178 , JUl'. Smith testified: " Thc;.' (' i t rmy Cl\."rO)1rr

ho purchases frOin llS , that buys from m: tllill1::ing in nny lilnJ ller
that we aTe a manufacturers LS2CJ, beC:ll1Se "\Te have never repre-
sented onl'se1ves as such. This statement is likp\Tise nncontradicted
in the record.

22. Bct een eight 1nc1 ten years ngo. the Fedcral Tl'ule Ccmmis-
sion inquired abont respondents : use of the name " Stanrl:l1c1 ;\1i113,

The lettel' from the Comrnission ,yas at that t.ime turned OH' l' by
Arthur Smith to responc1ents ;l.'(olllltant, Fred S:11c1ers and re,
sponc1ents had heard nothing further from the COllnl1i2Sion since
that time nntil the investigation ,yhlcb led np to these proceedings

was started in the spring of 1D61 (Tr. 1S0 ct 8((1.

The eases relied upon by complaint connsel ,yel'r. cited. Wr'i'a

(page DSl). In the, lalHlmark case Royal JIillhig Co.. a IP8:j dl'cl-
sian , respondents ere engaged hl preparing for the markEt se1f-

rising flonr flTHl plain ftonl' Hnd selling tlw SfLllC n 1nterstf1tr com-
merce. :t one of thelll gronnd from the "\\"lwnt the 110111' ,,,hie h they
prepared and soJd : but only 111Xec1 and blendecl cliH'erent kinds of
flour pnrchased from others eng 'p'cc1 in grillrling, After heiJ:g

mixed and sifted , the flour , either phin or made self- rising. \\" :1'3

pacJ:ed into bf1g's for the market. ?lfosL of the concerns gTinc1ing
wheat into 11ou1' and scl1ing it in the Sf\lne market also made srlf-
rising flour and blen(lerl phiD flour ground from c1iff'pl'' lYt po;'ts of

wheat. In its opinion the Snpl'eme Court found that the respondent
had circulated written and printed circnh1ls flmong tlU' trf1c1c which
either directly asserted , or were ca1cntated to eonn y the impl'r::sion
nwt t.he product ,"as compo ec1 of flam' m lnllJactul' ed i: Jl'rl1ll
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the ,, heat. The Supreme Court found (hat these statements and the
use of the trade names under which the 1'8::pondent did business
induced mHny consumers find dealers to belieyc that respondent was
engaged in grinding Trom the wheat the product which it put out.
At page 217 the Court held:

Although WE- ;,u Ulin the Commis.':i()11 in it... finding,.. flncl conclusions !l1 the
effect tJwt tlw l1 P of the tl';)(\e JJ1!lP in (llle"hoJ! arH1 tIle llli .sfltellents j'P:!?lTf'd

to (,oLsti111tecl unf:1ir lJf'1ho(h: of COJlIJetitinn within the ilcl111ing pf the l1('t, an(l
t11l1t H pl' (!ce( din ' WflS in the interest of t11e l1ublic, \\ e think nnder the ciJ.cnJ)-
!'t:JllC'l'S the ('(lJ1!nissiOll went: too ful' in (ll'lering whnt fll1W11Its: to a "1,PPl'C"-
sinr:. of tile 11'11(112 mimes. Tllese nam('s 1w\'(' been long in use, in one ilJstulJce
1Jeg.:nning liS earl \" as JOIl2. Tl1ey constitute ,111un\)1c bnsiness :lssets ill tl1e
1Wtw' P of goo(1 

\\"

i11 the (li'.o;tl'uction of wJ1id:. pr()bflb1 - would be high1y in inI"ous
'lnrl "h()11d \lot he 1.1l'dercf1 if less r1l':l ti(' llltflnS \Yill .'ccomplish the SiJme l'E-Sl1Jt.

TJw oJ'lel's o;))0u1(1 !YO no fl1rthet' than is l'ciJ.'oJlnbl '- n('cess:l1' ' to coned the e,il
:111(1 TI' en' (' t)1( rip, hiS of cO;Jf1Ptitol's and pl1hlic: and this can he done, in thE'
l'f'Slwrt 1.111(111' crmsillf'1'ution, b ' l'eql1iJ' Pl' OJlrJ' ql1nlif in,l: \\01'1.0 to tw l1"Ptl
in imnw(liate connection \yitll t11p names (citing c2sf'.-:l This is a matte"'

which the comlli sion hns 1lot c0l1si(len"cl1mt \Y11icb, ;:.s the hO(ly IHl\- 1:; p:' iman'
jurisdiction , it slwul(, in the first: 1nqflllcc , ('lHls (lpr flnd rldel"l1inc. -.\1Jd in

c10ing :'0 it 'wil Jw Plloug11 it ('neh rf'SpOmlcl1t Jw re(F1i1'e(1 by modified m'del' to
f!CCOmlmny f':1ch USE: of the mllll!: or r;amrs \Yith :Ill pxpJicit repre:;c!JtHtinu that
espondent i:c 001' a grinc1pr of tlw grnin fl'om W11iclJ tho fi(Jll p1'ellill'ecl and put
t i 1Jflc1c. such repre,-cnt:lth".n to be fixell as tl. fprm and nwnncr uy tbe

eommissioll, upon con i(1eration of 1he l))('Sf'lJt 1'eco1'l amJ nny fm' ther e,idl' :lCP

which it ma;,' conclude to take 

. .

In 3iicl TVest llii1l8 tllere v.-ftS jnvolvec1 , as in thjs case , fi jobber
and wholesaler of upholstery fnbl'jc . ReSpOl1(lenj' in that. casE' al::o

sold wooden frame. , pfLc1cling, felL spring:: etC'.. nn(l nll m2\ reri:'

used in constnlC.tion of furniture. The Court stated (pflge 725) :

\Ve are cOI1'dncec1 tllOt respondent mil.' :l\'oirl nny J:iIse impressionc3 ar:d impJi-
i11iOlJf' al'j ill from tl1e l ' (Of rlw wurr! " :\JilL,, " if it l1.S1':: ()I1 Hll of its , 1riOi_J(:'ry,

,CaJ'DPl1t ia1' ,E'J.-; , tkket,,,, in\"I'ict'.s, ilJir1 0111C1" J)1jnted ruattel' t11l'S(' will'Ls " 1bbeL""

;11d ('onY(01'll' i'S, :\ot :_1,i:l (h,' nL' )':' m' 'JliJl (!vcl':1or. " Tbne \n)ulcl 01Pl lie no
pnssibJ1iy of r1pcep1"nJl, (It (' ll.Sl' 1J1e!'t: I1re not tile (Jnl ' \yords ,,- l1ich might
)1( fHlcjlt('(1 " ,

In B em'

6D) :
Jiil! Jlfg. the Court , among other things , ::aic1 (pages

'i\'hile a readiug of !"IP 1'econ1 fails to conyincc ,I!' that the I)re ldice, so fat'
as jt nlay J1f\!; existed OJ' ll:1,Y cO;ltinUf' to e:sLst, i, s or ,..pricn!:- ilJportance. Yt ;. we

Hl'not say tlJat Ow f:nrling', fire 1)ut :nVJl(l'tl,cI b:: l1l:stilntirtl e,idenrc, ():' t11lt
1he order to ('ea c and (lc 'i:"t from the l1SC of Ow wo:' cJ: " lJ;IJ" and "mamJfaC'-

t'),' ing" which the Commission i"."tH-d in conseqiJelicP of t11e findings WflS witlwut
fo,nH1atiIJJJ. Fellel'al Tr8.de C(1Wl1 \ . Furl' Si1i HoSiE'l ' ::\lills, I Cil'

. .

"= r' d JO:J.

131 Tb(' in i\l ' to 01e petitlOlJel' b tJ1C rpquirempnt of the ordpr ot till COlU-
mission t112.t it ."'hou1l1 aballdon a ,yell knU\YY1 corporate ,wd tnllle-n811e of ilarJ
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enrs standing and of evidently excellent repute, seems to us a far too drastic

meth0Q of remedying a slight and , we believe, unconscious infmction of proper
trsde practice when the inaccuracy can be cmed by requiring the petitioner to
append to and use in connection \yith its corporate name, stationery. folders

labels. cartons and an;\' achel'tising the warns " Converters ot ::Iannfactul'ers

of Texties

" :; * *

. We accordingly hold that these words descriptive of the
nature of the petitioner s business should be addec1 to the corporate title on all
st.'tionel':-, folders , labels, cartor " and advertising without the l1l'cC'ssit,\' of
amending the certificate of incol'poration,

In Herzfeld a stipulation formed the bRsis for the finding.
the Court said (page 208) :

Oh,iolls1;; the stipn1otion .iustified the Cnmmisf-ion in tinrl:np: that a snt1stan-
ti:11 Dl1mt1el' of retailers 'YCl'e misled lJ 7 the title , ('yen with the legend anned:
and the Commission was also l'ight in :fnding that the title aye an oPPo1tunit,v

to retailers to repre:3ent to buyers that the petitioners llWIlllfactnl'ecl rngs , and
so h' make the buyers believc that they were not pa ing a miL1cllernail s protit * w .

And

The evidence in the instant case does not support a finding that a
substantial number of purchasers from Stnndard Mills arc mis1ed
by its title or that the title gives "an opporhmity to retailers to
represent to buyers that the petitioners manufactured * , * (the fab-

rics which they sellJ, and so to make the buyers believe that they
were not paying a middleman s profit.

In Rudin Roth et al. there were two charges in the complaint
(1) a false representation as to the regular and usual retail prices
Tor hosiery (which is not in any way involved in this case), and
(2) the deceptiveness of the name "Superbi1t I-osieTY MilJs, Inc.

whether the use of the word "mills" constituted a misrepresenta-
tion. In Rudin Roth the price deception constituted a substan.

tial portion of the case as tried before the 11earing examiner and

therefore, the examiner was , of course , justified in finding as he did
: * where perSons engaged in unfair and deceptive rcpresentations of their

products in commerce , the Commission peopel'y mily infee that such representa-
tions mislead the public into the pllchase of such products , thereby unfairly
diverting trade from competitors and callsin Sl1hst8.ntlal injury to comp€'
titian * * *

!\loreover, the examiner in Rudin Roth stated:
'" * * The Commission and the conrts nmn:y times have found that a prefer-

ence exists on the part of pllrchasP'l' s to buy directl .. from mils or factories
thereby eliminating the middleman and prcsumably effecting saYings * " *

In the instant record the evidence does not support such a finding

and the evidence is to the contrary.
Dexter Thread Mills , Amity Mills am1 TV 001 LV ovelty Go. were aJJ

disposed under old 99 3.21 and 3. and the agreement c01ltaining a
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consent order to cease and desist provided that it was "for settle-
ment purposes only and does not constitute an admission by respond-
ents that they have violated the law as alleged in the complaint.

GeorgiCL Mils , Inc. and United StCLes Mills, et CLl. also cited by
complaint counsel, are the same sort of consent dispositions in the

year 1962 under the Commission s current rules and do not rest upon
adjudication after the introduction of evidence.

Siegel v. FTC 327 U. S. 608 (1946), although loosely alluded to
in connection with the specific issue involved, in this case is not

relevant. It is true that the Supreme Court in the Siegel case cites
RolCLY Milling, supra but the issue before the Supreme Court was
whether the Commission s finding that the use of the word " .11-
paeuna" as a trade name was misleading and deceptive in represent-
ing or implying to prospective purchasers that respondents' coats
cont.ained a material which they did not in fact contain, \Vas sup-
ported by the evidence. All that Siegel held was: since the Com-
mission had not abused its discretion in concluding that any c11cmgc
s11ort of the excision" of the trade name would not give adequate

protection, the Commission was not legally obligated to consider
whether a less drastic remedy than complete excision would accom-
plish the desired results. Excising a labe1 such as Alpacuna 
totally different from compelling abandonment of a business name
which has been used from the time a business was started , over half
a century ago, and which has acquired irreplaceable busineBs value
as good wil1.

In Elliot Knitwear, Inc. Docket No. 6637, the decision of the
hearing exalniner, upon remand by the Court of Appeals, refers also
to ROYCLl Milling, Jacob Siegel and AlgomCL Lwnber Co. (291 U. S.
67). ElJot involved an alJeged violation of the 1'1001 Products
Labe1ing Act through the use of the word "Cashmore. Neither
Elliot nor Jacob Siegel involved complete abandonment of the name
under which a business had been conducted since its foundjng, as in
this case. K either the form nor the substance of the deceptions in
the "mill" cases are the same as in the brand name caSBS.

See also the initial decision of June 19 , 1962 , in Top Form JJil?s
Inc. , et al. Docket No. 8454, in which the hearing examiner refused
to excise the word "mins" in the corporate name.

COXCL "GSIONS

1. The Federal Trade Commission has jurisdiction over the parties
and the subject matter of this proceeding. Corporate respondent
Standard lills, Inc. , is engaged in commerce as "commerce" is de-
fined in the Federal Trade Commission Act.
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2. The corporate respondcnt Standard 1\li11s , Inc. , is and has been
in substantial competition in commerce 'with corporations , firms and
individuals 'which sell text.ile fabrics of the same general kind and
nature as that sold by the corporate responelent.
3. Arthur J. Smith and Lloyd Smith formulate, direct and con-

trol the acts and practices of the corporate respondent.

4. Counsel supporiing the complaint has not proyen by reliable
probative and substantial evidence in this record the material allega-
tions of the complaint "which would support the issuance of a cease
and desist order.

5. The continued use by respondents of the name "Standard ::Iills
IIle." in the manner and form in which it is currently being used
does not nm, have nor will it have the capa.city a.nd tendenc.y to
mislead purchasers or textile fabrics from respondents in the man-
ner alleged in the complaint.

G. The mere taking of official notice of :facts by a. hearing examiner
docs not constJtl1te the proof required when such facts are contra-
dictcd by reliable, probative and substanLial evidence in the record
which is not rebutted.

7. On the basis of the evidence in this record , the hearing examiner
hereby finds and concludes thnt this complnint and the proceedings

thereunder ought to be- dismissed. Therefore
It is o'iderecl That this complaint and the proceedings thereunder

be and hereby are dismissed.

OrIXIOX OF TUE COJDIlSSIOS

By IIIGGIXBOTl-A OmnmiS8ionet:
This is an appea,l from an initial decision oi the hearing examiner

that respondent SLandarcrs use of t,he word ;;11i1l8'\ in its name
Standard J\1i118 , Inc. :' and on its lett.erheads , invoices , !-Igs , nnd in

advertisements as not misleading and deceptive. 5 (a) of the Act
15 V. C. 45(a.). ,Ve have reversed the initial decision , entered
our o n findings ancl conclusions that a, viola.rion has been com-
mitted , and entered an order regarding the use of the ",'-onl "1\lills
in accorda,nce ith certain representations or stipulations counsel

macle during oral a,rgmnent before us.
Since about 100'1 , respondent Sta,nclanl and iJS predecessor ha,

continuously been doing business as textiJe, jobbers and converters
uncleI' the name " Sta.ndard Iills l It has built up, it asserts , sub-
stantia.l good will in the name , in part the n su 1t of "many mi1lions
of clollars in advertising its corporate identity . Respondent now

J In HJ:1-- tue rOlllJ:lIY was incoqloratec\ nnrle:' tlle laws of :\ew York State aucl " Iuc.
,"as addecl to the firll name.
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has 11 half million dollar annual business volume , which it is said
wouJd be irreparably injured if respondent lost the right to use its
trade na11e.

On the other hand , we have little doubt that tt false representation
by respondent that it opemtes a mi1 yio1ales S 5, to the prejudice
both of purchasers who believe that they 1\"111 receive lower prices by
buying directly fl'OIn the mill , and of competitors whose business may
thus be diverted. Fulehd Trade COJr;;r!Jssiun v. Royal1.1Iilling 00.
2bb U.S. 212 (103B); Bem' illill il1iil' Co. v. Fedend Tmde Oomm;"-

8ion 98 F. 2cl 67 (2cl Cir. 1938); Federal Trade C01nmi.ssion v. 1.11id

West ilIi1l8, Inc. 00 F. 2d 723 (7th Cir. 1037). The examiner COIl-

cluded from the testimony of certGin witnesses for respondents, who
stat d that they had not been deceived tWc1 ,yere a,yal'e that Standard
\',as a jobber and converter rnthc-:r than a mill , that no deception had
occurred. 'Ve reveJ'se this finding as unsupported by the evidence.
Respondents: isolated evidence was insuffcient to rebut the prim,

fac'ie case made out by t.he showing of a false claim of source or
origin of the goods in the corporat.e nam . Although t11c sophisti-

cated may be fnyare 01 the true nature of respondents ' operations
that is no protection for the less wary. At tl1e same time, the prac-
tice inevitably places an unfair burden upon respondel1ts more scru
pulous competitors who n111st o.hoose between adopting this practice
and the risk of loss of business. Federal Trade C01n1nission v. R. F.

Keppel cD Bro. 201 "C.S. 304 , 312- 313 (1031); Fedeml Tmde Oom-
rnisslo' v. ilZgO?rw Lwnbe1' 00. 201 U.S. 67 , 78-79 (1934); soo

Federal Trade Commission v. lVinsted IJosiei'Y 00. 258 CS. 483

(1022) .
The hearing examiner also found thaL respondents ' preemption of

5000 loom days per yeaT f01'11t c1 the basis. for a conclusion that
respondents did " in fact 'COnifOr the looms which produce the fabrics
for them." If this was intended to signify t118.t respondents ' repre-
sentations that they operated a mill .were in fact trne , then we must
categorically reject the proposjtion. Even .if respondents pre-emptecl
100% of any milh3 output (which they did not) by requirements
contract 01' any other integration arrangement than out-and -out
O\vnership: or its substantial equivalent, they would stiD cODlmit a

deceptive practice by styling themselYes a " mill. " 8

Th\J . l'\Csl10111c'nt Arthl1r J, Smith , il.n oIBcer of Standn.nl. testified Olat " "itlJOut toe
ll:JJJC Stn!l1nJ'l :'lilh, Inc., I practicnlly hnye to stllrt fl hl1sine s going nll oyer nguin.

Tl1i (1oe's liot mean Lt to caJI itself a "mil" a firm must own toe mill , from which
its goolls come, in fce imple. For c:xarnplc, if a firm leases :l mill aorl operates , manngco
and cOllt.l'ol it exclu iH'lT, tlH'I1 there is nothing lleeepU,e and misleading iu the f;,
styling it elf a "mil1." \Ve hoW only tunt "'flut of OWnCl'11i)J or exclnsi,e control o\.er tIle
mill ljisqllaliJes ODC wlJo rE' el; the total or partial output of the mill from (1oin,; lJu jness
lil(;lluliiiellly uuder tile mill name.
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We fid, then , that respondents ' lmqualified use of the term "Mil"
in their name and other activities is false and misleading and deceives
their purchasers, in violation of 5. At the same time , we find a
substantial probabi1ity of harm to respondents ' business if they are
forced to abandon their trade name. Respondents represent that
since 1959 , when they received inquiries from the Commission staff
as to their practices , they have qualified their use of their trade name
with phrases such as " converters of * * * fabrics." During oral argu-
ment of this appeal, respondents' counsel declared that an order

requiring the use of certain langllage of qualification of "Mils," as
compared with a requirement that respondents abandon it , would be
acceptable. Tr. 21- , 27-29. We find that the public interest wi1
be adequately protected in this case if we accept counsel's proposal.
We therefore enter an order requiring respondents not to llse " :NEIls
in their trade name unless they also use the foJlm,ing language of

qua1ification:
1. As to lcttcrheads, invoices and labels: "ConYcl'tel's, Jobbers. and Di"trib-

utors of Fabrics-Not Textile illannfactUlers or ':Uil 0\\'n01' " in type no smallel'

than 3), the size of the type used in the trac1e name, and jnnnccliHtely under the
trade name.

2. In all other printed matter , either the foregoing or in l:en tlwl'€of preceded
by all asterisk (* ) or equiva1ent , the same Cjua1ification, at tllC f(1ot of each sbeet
of printecl matter upon which the tl'e1e nanle appears , sRiel trade Dame being
followed by an asterisk (* ) or equivalent eHch time it appears in said pt'illted
matter , and said qualification being printell in type no s!lwllcr tJlIll 7. the ize
of the t;ype used in the trade name:.!

The appeal of counsel supporting the complaint is a110wed to the

foregoing extent , a,nd the initinl decision ,,dn be modified to con-
form with this opinion.

FIX AL ORDER

This matter having been heard by the Commission on exceptions
to the hearing examiner s initird decision filed by counsel supponing
the complaint and on briefs and oral argument in support thereof
and in opposition thereto; and

The Commission having rendered its decision ruling on said excep-
tions, a.nd having determined that the initial decision should be. modi-
fied in accordance with the vimvs expressed in the accompanying

4 See Fedenll Trade Com,mission v. Mid West Mills, Inc., BU1n-a 00 F. 2d at 725; Sea,
Mill.Mfg. Co. v. Federa Tmde Commission, 8uprn 98 . 2d at 68. In permitting the use

in this cuse of an fisteriskeu dIsclaimer in lieu of 11 disclaimer in immediate conjunction
'With the IHlme, we fire not to be understood as indicating the general acceptability of such
disclaimcrs in all contexts. In tJJe prntjc\llur circumstf!ICeS of this case, :Including the
fat:t that the rcsjlonl1ent deals only with the trude , rather than the general public, we
believe that this form of disclaimer is adequate to preycnt deception.
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opinion, and as so modified, adopted as the decision of the Com-
mISSIOn:

It i8 ordered That paragraphs 14 through 22 he stricken and that
the foUowing paragraphs, numhered 14 through 16 , he inserted after
paragraph 13 :

14. RecentJy respondents have qualified their name with
Jegends such as "Converters and distributors of upholstery
fabrics" or "Converters of Decorative Upholstery Fabrics

15. Respondents do not manufacture the goods they sel1 and
distribute. Nor do they own or operate any mil1.

16. Respondents ' use of the word " 1ii1s" in their trade name
has thc capacity to and does deceive others into the belief that
respondents do own, operate, or control mills or factories in

which their fabrics are made. That Standard ::Iins and other
jobbers or converters have provided certain witnesses better
service than manufacturers in terms or faster delivery, eliminat-
ing the need for stocking or a large inventory or yard goods , or
even in terms of price , does not mean that other purchasers do
not prefer to buy direct from factories or mills, believing that.
lower prices or other advantages may accrue.

It i8 f'17,ther o'rdered That the conc1usions of law numbere.d 4
through 7 contained in the initial decision be stricken and rep1ace.with the following paragraphs: 

4. The facts which were offcia1)y noticed by the examiner-
that many purchasers prefer to buy directly from mins rather
than jobbers and converters, because they beJieve they wi1 ob-
tain a lower price or other benefits--wel'e not contradict.ed by
respondents. The use by respondents or the name "Standard
Mills , Inc." alone or qualified ,,,ith the legend "Converters and
Distributors of Upholstery Fabrics :' or other legends of simi1ar
import has had , and may have, tlm capacity and tendency to
mislead and cause some purchasers 8rroneolls1y to believe that

respondents own and operate the mills or factories in y':hich their
products are manufactured and thus mifairJy and deceptively
induce said persons into the purchase of respondents) products
by reason of said erroneous and mistaken belier.

5. The acts and practices of respondents, as found 11e1'8in
were , and are, an to the prejudice and injury of tbe public and
of respondents ' competitors and constituted , and now constitute
unfair and deceptive acts and practices and unfair methods of
competition, in commerce , within the intent and meaning of

5(a) of the Federal Trade Commission Act. The proceeding
is in the pl1b1ic interest.

780-01S 69---
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It is fw,ther oTdereri That the initial decision be modified by strik-

ing therefrOln the order dismissing the complaint and substituting
therefor the fo11owing:

It is a'tdered That Standard l\lills , Inc. , a corporntion , and its
offcers, and Arthur .T. Smith lmd Lloyd Smith , individua11y and
as officers of said corporation, and their representatives, agents
and employees, directly or through any corporate or other device
in conned ion -with the offering for sale, sale or distribution of
textile fabrics in commerce as "commerce" is defined in the
Federal Trade Commission Act, do forth-with cease and desist
from the use of the name "Standard :Mil1s, Ine. unless and
until there be used , the following language of qualification in
the manner set out belm\' :

1. As to letterlleac1s, invoices , and labels: "Converters Tob-

bel's , and Distributors of Fabrics-Not Textile l\lal1ufRcturers or
1i11 Owners " in type. 110 sma11er than % the size of the typ"

used in the trade name, and immediately under the trade name.
2. In all other printed matter, either the foregoing or in lieu

thereof , preceded by all asterisk (* ) or e'luin1ent, the same

qua1iiication, at the foot of each sheet of printed matter upon
which the. trade name appears , saiel trade. lwme being' followed
by all asterisk C') or e(ll1ivalent each time ii appears 1n said
printed matter , and said ql1a1ificabon being pl'int c1 in type no
smaller than i4 the ize of the type used in the trnde name.

It is f1.wthe'l onlm' That respondents herein shal1 , within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing set6ng forth ill detail the manner and
fornl in which they have cOlnp1iecl with oreler to cease aud desist.

Rule 3.26(a), 16 C. R. S 3.26(a).

Ix THE JVb TTEH OF

DRl:G RESEARCH CORPORATIOX ET AI"

nnDER , l TC., IN Rl:GARD TO TIlE ALLEGED V1QL\TION OF THE FEDYK\L

TRADE CO::DIISSION ACT

Doc/, ct. '/,9. COJnpluinl .III II 0 lD5S- DccilJion , Oct. lDC3

Order Ciism:ssing cornpluint 11pOll eoc,sic1cl' ation (le novo of llnttel'S eOllrem€ll

n.fct' nlcCiting the initial decision cliSTni""in '2" the c011plai:lt on st:lfl' (' 0111Sel'"

motion as not "ithin tlle hearing: f''\alUiner ll1thorit;: :oince there ,,"el'e in-

yolYf c1 :H1ministl'ati\-e il tteL'S wlllch cOllie! be clecicled only h . the Commis-

"ion itself.
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Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Aet , the Federal
Trade Commission , having reason to believe that Drug Hesearch
Corporation, a corporat.ion , John Andre and Timoleon T. Andre
individually and as offcers of said corporation , I:Inrriet Anc1re in-
dividuaJly, l\:astor, Farrell , Chesley &. Clifford , Inc. , a corporation
n hereinafter referred to as respondents , have violated the provi-

sions of said Act, and it appearing to the Commis.sion that a pro-
ceecljJlg by it in respect thereof would be in t.he public interest., here,

issues its complaint, st.ating its charges in that. respect as follmvs:
PARAGRAPH 1. Respondent Drug Hcsearch Corporation is a COl'PO-

ration duly organized , existing, and doing business under and by
virtue of the laws of the State of New York, with its offce and prin-
cipal plnce of busineEs Ioeated at. 369 Le.xingLon Avenue, New York
New York. Respondents John Andre , also knmnl as John An
dreac1is, and Timoleon T. Andre, also known as Timoleon T. Andrea-
elis, are the offcers of this corporate respondent. II::U'riet Andre
ftlE:o k110wn as I--a.Tiet Anc1readis, is the 'wife of .J ohn Andre and a
stoc.kholder of the said corporate respondent.. These individuals
dominate, cont.rol and direct t118 policies , acts and practices of this
corpm' atc respondent, including the acts and practices hereinafter
set on1: The address of these individual respondents is the same as
that of the said corporate responde-nt..

PAIL 2. The respondents ,' efelTed to in PUTagraph 1 , above, are
now , and ha.ve been for some time , engaged in the sale and distribu-
tion of a preparation which is a drug as the term "drl1g is defined
in the Federa.l Trade Commission Act.

The clesig11ation used by these respondent.s :for their said prcpara,-
tioD the formula thereof and directions for use , according t.o its 1abe.1
are as fo11ows :

!JC' Sifjll(ltioi/ Regjrnen-TalJlet

Fnrmu!(r: Ench enteric-contecl Pink tablet contains O.GJ8 gm. of ..uUllJQllinil

Ch10ridc to aid lo s of excess Huids.

T!11f'l' Green wblets conUlin:

Benzucaine - - 22.3 mg.

log-eibel' with
Yil,lll n n (lnadiated YeQ. t) --

---

- 400 U. P. "Gnit:s

wmil1 B (Thirlmin Chlol'ide) -

---

-- 1.0 mg,

nmin D (Hibo11a,in) -

--- ---

O \l

iwwil1 C U,- c(\:' bic Aden -

- - - -

-- 30,0 mg.

Vitnmin BG (l--n;closi11c HTdroch;oridc) -

---

- 0, 1 n,g.

CulcinlJ1 PantptJwnDte -

- ,- -- -

- 1.0 mg,

l\jncinamirlc --

-- - -- - --

- 10.0 mg.

Di:\."t;r. :e of :'L11: --

- - - - -

- - 100.0 mg.



1000 FE DE HAL 'TRADE COMMISSION DECISIONS

Oomplaint 63 F.

Three Yellow tablets contain:
Caffeine Alkaloid Anhydrous ----

----

------ 90.0 mg.
and

Phcnyl-Fropanolamine Hydrochloride --

--.-- ----

- 76.0 mg"
together with

Iron (as Ferrous Sulfate) --------

---- ---

Copper (88 Cupric Sulfate) --

-----

Iodine (as Potassium Iodide) --

-----

.:!anganese (as Manganese Sulfate) ----

---..--..--

--- 7.5 mg'

DIrections: (Unless directed other\yise by ph sjcian)
1. For the first three days swallo,y two Pink, one Yellow tablets and a:10\\"

one Green tablet to dissolYe (do not clle\y) in 'yonr mouth , olle-half hOUl' before

meals, three times daily.
2. After the fin;t three days, and for a peeiod of one ,yeek , swallow one Yellow

tablet and allow one Green tablet to dissolve (do not chew) in your mOUth. one-
half hour lwfore meals , three times dfli1

3. "' hen hungr;), one additional Green tabJet ma - he taken between JJH,,;,b

Tl1ereaf1el' , to cuntiuue reducing pJ'ograil , repeat ni)oye dosage.
IlIPOnT \XT: Individuals who EuiIer from heart llisease , high blood pre::. u:'

diabetes 01' thyroid disease should omit Yellow tablet or take only upc. ", hke
of a physicifll. Do not exceed l' ecommenc1ed dosage. Pink and Greell ta: ,jt-,ts

may be continued as directed. A.oid excessive use of sa1t.

10.0 mg.
1 mg.
1 mg.

PAR. 3. The respondents referred to in Paragraph 1 , aboye , canoe

the said preparation when sold , to be transported frOlTl within the
State of New York to purchasers thereof located in various Stiite
of the United State. These respondents maintain , and at an time€
mentioned herein have maintained , a substantial course of trad8 in
sfLid prepa.ration in commerce, as "commerce" is defied in the
Federal Trade Commission Act.

PAR. 4. Respondent Kastor, Farren , Chesley & Clifford , hc. , is a
corpration organized and existing illder the laws of the State of
New York, with its offce and principal p1ace of business located at
400 Madison Avenue, New York, New York. This corporate respond-
ent is the advertising agency of the respondents referred to in Para-
graph 1 , above, and prepares and places for pub1ication advertising
material as hereinafter set forth , to promote the sale of the aforesaid
drug preparation.

PAR. 5. In the course and conduct of their said busines ) re-

spondents have disseminat.ed , and caused the dissemination of , c.er-
tain advertisements eoucerning the said preparation by the United

States mails and by various means in commerce , as "commerce ): is

defined in the Federal Trade Commission Act , including, but not
limited to, advertisements inserted in newspapers , magazines and
other advertisiJ1g media , and by means of television and radio broad-
casts transmitted by television and radio stations located in various



DRUG RESEARCH CORP. ET AL. 1001

998 Complaint

Stat.es of the United States and in the District of Columbia , having
suffcient power to carry such broadeasts across state lines , for the
purpose of inducing and which were like1y to induce, directly or
indirectly, the purchase of said preparation; and have disseminat.ed

and caused the dissemination of, advertisements concerning said
prepa.ration by various means , including, but not limited to, the

aforesaid media for the purpose of inducing and which were likely
to induce, directly or indirectly, the purchase of said preparation in
commerce, as I'commerce ': is defined in the Federal Trade Commis-
sion Act.

PAR. 6. Among t.he t.ypical of the statements contained in said
advertisements disseminated as hereinabove set forth are the fol

lowing:
'O- Dn::T REDUCING

witll :;7ew "Wandel" Drug fol' Fat People

='(J c1iet, no special eating, no giving up the kinds (1f food yon like to eat-yet
J1eyr ,,;on(1e1' drng acts directly on the canse of your O'.el'weight-It' s safe * * '"
al1tomi: ic:.

Y(I , lllist reduce up to G pounds in 3 days '" * * IIp to 10 pounds the first
wcC'k "'"' *

yor EAT WHAT THE FA IILY
EATS * " * 'iVHEX TI-IEY EAT l

(:n- \\'ith corl1plete confidence in the l" safety and effecth-cncss you can take
HE(;I1.E:: TABLETS-a combination of wonder drngs nel'er before aVDilnble

eXcC'r1 f-ed1aps in a doctor s prescription. But now this formula has been made
so :,dc, "0 sure that no pre ct'iption is llcedcd.

1'1")1", was Lester 1lol'is * * '" tipping the scale at 270. And here I am today

'" 

'r just four weeks later. Look (pulls out collar). o'\v look at my weight.
(lnly 12 pounds. A loss of 28 pOlmas. Verified by my doctor. I did it without
(l\eting, f(locll'estl'ictions 01' SlllJCl" wil po\ver!

I-EGDIE TABLETS * '" " ,\york on an amazingJy new pl'nciple guaranteed
hi Uti jlJ these :i most important ways necessary to obtain * .. *' effective weight
lot's:

2, TIley force your body to lose weight automatically by removing "Fluid
\Yeig:ht', tbe excess bloat- like fluicl tl1at accounts for up to 70% of YOUI fatty
ti."i"lJe. You ll benefi the ,-ery fIrst day, and start to lose weight so fast that by
tIlE: third day you wil have lost po,-.nel after poullel !

PAR. 7. Through the use of said advertisements , a.nd others similar

thereto not specifical1y set out herein , respondents have represented
and are reT)resenting, directly a.nd hy implication , that:

1, The preparation is safe to l1SC by an obese persons;
. Obese persons can lose weight by use of the preparation without

dieting, that is , \\h11e consnming tl1e same kinds and amonllts of food

they ordinariJy consume;
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3. Obese persons can expect the preparation to cause a weight loss
of six (6) pounds in three (3) days , ten (10) pounds in one week and
twenty-eight (28) pounds in four (4) weeks:

4. The preparation , by the remoraJ 01' escess body flllic1s CaUSE'B
significant ,,eight loss of more ihan temporary d11ration.

PAR. 8. The said advertisements are misJeading in maLeriGJ re-
spects and constitute " false flc1vert. isellents as that ierm is defined
in the Federal Trade Commission Act. III truth and in fact:

1. The preparation is llot safe to use by all persons hflving heGrt
disease, high blood pressure , diabetes , 01' thyroid disease;

2. Obese persons wjJl not lose. ".-eight through llse of the prepara-
tion without dieting, that is , if they continne to consume the SfLme
kinds a.nd amounts of food they ordinarily consume;

3. A weight loss of six (6) pounds in three (3) daye, ten (10)

pounds in one week, or twenty- eight, (:28) pounds in four (L1) \leeks
t.hrough use of the preparation is substantinJJy in excess of flny loss
that may result in a. majority of instflnces anc1 no specific pl'ec1eter-
mined weight reduction can be achieved by using respondents . prepa-
ration for fl, prescribed period of time;

4. Any loss of weight resulting from inrrE'Gsec1 excretion of body
fluids will , in most cases , be of short duration,

PAR. 9. The dissemination by the- responc1enis, as aforesaicL of
said false advertisements constitutes flU unfair and deceptive, net nnc1
practice within the intent and meaning of the Federal Trade Com-
mission Act.

3I1'. lJerr,1li)(u!1 J)(lj.J, fm' tlw Commission.

DUI'ie8. J-?ichoe' . Tyd;'lig8 La.nda and D11/1' 

lVelch for respolldf'Jlt

.11". ,lmi!r',

' '

IXITL\L _DECISIOX BY ::L\UmCE S. Brs1- , I-IL\RIXG EXA1-J1XrR

This nwttel' 12 before the 11l1clprsio'nccl all motion of C'omnbint
COUlh rl filer! ?\oyember 8 18()2. fOT 8. c1i2nliss:11 01 the comll l:"int
herein. TliE' mo!jon is vigorollsly oPl)()se!1 11:- connse1 for r(' )1(lnc1-
ents in it 38 p:!gc ftDsIyer duly filecl on :\ oYem1)p1' ::0 : lD62. COllI,:;el

supporting the complaint has not sought- lellY\: to reply to the objer:-
tions in rcspollclents ftnSTi' Cl' to the motion. The motion and tJle
answer thereto a!1eqnatel ' :oet forth the gl'olll1ch 101' find ag:,lillst
the motion. The reqllest of counsel for the respontlents :for lrftye
to present oral argument i (lenicd. Since ll,y cUlldusion re tchec1 by
the examiner on the motion to cLsmiss the comp1rint i:: c1ispo iti\e
of the matteT, all initial dcejsioJl is being f'Jltel'ed in the case.




