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(b) The debtor s wages attached;
(c) The debtor s wages garnisheed.

4. Using forms or any other items of printed or written
matter which simulate legal process.

It is fUTther ordeTed That the respondents herein shall , within
sixty (60) days after service upon them of this order , fi1e with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
By the Commission , Commissioner Anderson not participating.

IN THE iATTER OF

STANDARD MILLS , IXC., ET AL.

ORDER , orINIOK , ETC. , IN REGARD TO THE ALLEGED VIOLA'1IO); OF THE

FEDERAL TR.:\nE cmnnssmx ACT

Docket 81,84. Complaint, May 1962-Declsion, Sept. 30 , 1963

Order requiring XC" York City cOJ1\ertcl' jobbers of upholstery ffibric-bll ing
from mils the raw , 1ll1bleacherl grey goods which the;l then contracted with
finishing mils to color and pniJern fln(! finally solel to fUl'itnre ma1Hlfar-

tUl'el's , c1epartment stores. decorators nnd upholsterers-to cease the un-
qun1ifjed u:'e in their trade Jlflnw of tIle word " :\lils , and to accompany

the name on letterheads , in,oices 3nd labels ,,,ith 1-be words " Con,el'p1'8,

Joblwn;:, and DistTihutol's of Fabrics-not Textile :.1anufacturers or :\Ii1
Owners" in type % the size of that used in the tmde name amI immecliatel

ulller the IlAme; and ,vith a choice of using the same qualification as u foot.
note, preceucd by an sterisk on all other IJlinted matter.

IPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authOlity vested jn it by said Act, the Federal
Trade Commission , having reason to believe that Standard JHil1s

Inc. , " corporation , and Arthur .J. Smith and Lloyd Smith , individ-
ually and as offcers of said corporation , hereinafter re.ferred to as
respondents, have violated the provisions of said Act, and it appe.ar-
ing to the Commission that a proceeding b

r it in respect thereof

""ould be in the public interest , hereby issues its complaint stating
its charges in that respect as fol1ows:

PAHAGRAPH 1. Respondent Standnrd 
Iil1s , Inc. , is a corporation

organized , existing a,nc1 doing business under t.he Jaws of the State
of New York , with its principal offc.e and place of bnsine s located

fit 461 Park A venue South , )i e,,- York, )i ew York,
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Respondents Arthur J. Smith and Lloyd Smith are offcers of the
cOflJorate respondeut. They formulate, direet aud contl'l the acts
and practices of the corporate respondent, including the acts and

practices hereinafter set forth. Their address is t11e same as that
of the corporate respondent.
PAIL 2. Respondents aTe now, and for some time last past have

been , engaged in the advertising, offering for sale , sale and distribu-
tion of textile fabrics to the upholstery trade including decorators
and retail stores.

PAR. 3. In the conrse and conduct of tlwir business : respondents
now cause, and for some time last past have caused , their said prod-
ucts, when sold, to be sbipped from their place of business in the

State of Kew York to purchasers theTeof in various other States of
the United States , and maintain , and at all times mentioned herein
have maintained , a substantial course of trade in said products in
commerce , as "commerce" i defined in the Federal Trade Commis-
sion Act.

PAR. 4. In t.he course and conduct of t.heir business in soliciting
the sale of , and selling textile fabrics , respondents do business under
the name of Standard fills Inc. , and use that nRlne on letterhe.ads.
invoices , labels and tags and in various aclvertisements of their
products.

PAR. 5. Through the use of the word "Jlli11s" as part of the

respondents ' corporate name , respondents represent that they own
or operate mills or factories in which the textile fabrics sold by
them are manufactured.

PAR. 6. Said representation is false, misleading l1d deceptive.

In truth and in fact respondents do not own or operate. or control
the mi1s or factories in which the textile fabrics sold by them are
manufactured but they buy said texti1e fabrics from others.

PAR. 7. There is a preference on the part. of the purchasers to buy
products, including textile fabrics direct from factories or mills
believing that by so doing Jower prices and other a.dvantages thereby

accrue to them.
PAR. 8. In the conduct of their business, at all times mentioned

herein , respondents have been in substantial comlwtitian , in com-

merce, ,,,ith corporations , firms , flnd individuals in the sole of textile
fabrics of the same general kind and nature as thnt sold by
respondents.

PAR. 9. The use by respondents of the afoTesa:ic1 faJse : misleading
and deceptive statEments, representations anc1 practices, has had

and now has , the capacity and tendency to mislead purchasers into
the erroneous and mistaken uelicf that srdd st11tcme, and re.pre-
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sentations were, and are, true and into the purchase or substantial
quantities of l'espondents products by reason or said erroneous and

mistake" belief.
PAR. 10. The aforesaid acts and practices of respondents , ns herein

a11eged, were, and are , a11 to the prcjudice and injury of the public
and or respondents ' competitors and constituted , and now constitute
unfair methods or competition in commerce and unfair and decep-
tive acts and practices in commerce in violation or Section 5 (a) (1)
of the Federal Trade Commission Act.

if1r. Charles W. O' Oonnell for the Commission;

JJfr. LatfYl'enC6 G. NV--oa'//T , Jr. or New York, N. , for respondents.

I:SITIAL DECISIO BY LEON R. GROSS , HEARING EXA)fINF.R

OCTOBER 11 , 1962

PRELIMIX ARY ST A TE3fENT

The Federal Trade Commission seeks, in this proceeding llcler 

of the Federal Trade Commission Act 1 to compel respondents to

abandon the name under which their business has been conducted
since the year 1008 by deleting the word " 'fills " from the eorporate

:tame "Standard J\iil1s, Inc," The complaint ntu' alia alleges:
PARAGRAPH FIVE: Through 111e use of Ow word " ::lills" as part of the

respondents ' CMporute DAnH', re,sponnenb rrpre ent that the.\ ()\' \l ur opel'ate
lnils or factories in ""hicb the textile fnbrics sold hy tllPm ;11'(' nml111factlll' etl.

PARAGRAPH SIX: Rnjrl representntion is false, mIsleading find tleC'eptiye.
III truth and jn 1'fl('t respondents do 110t own or operBte f)l' ("f)nll' nl tIll mills (1J'

factories in \\"hich t1le textile fabrics sold b,\' thew are lIHl!\Ufnctnl'ed Imt Ihe
buy said textile fabries from other!'.

PAR \.GH \I'H SEYE : There i;; a pl'pference ou the 1):11'1: of the rHl..chn ers
to bllY prodllcts , illcltH1ing Lex-tUe fabrics, direct from faclnries 01' milI , helie"\-

ing OW! by so rIoing- luwer prices amI other f!tlynnt;1 :;PS thel'pby accrue to
them ,

* "'

PARAGRAPH 1;\E: The use b ' respondent.. of the nfol' aid fnl e, mis-

leading and clecepth' tHtC))P\lt!', j' lwp.:;entntioll:- amI pr:\dke:; , has hatl. awl
now has , the c;1l1acit . ;111(1 tem1lnl. \" lu mi"learllTu1'o:hai:pl"': "

On June 26 , H)(:2 complaint counsel

be takcn:
requested that oilc1a1 notice '"

1, That the use of the word " l1i " in .9 r'01'j)'wnte (w tl';J(l? nnme C'n\1;;tltntp:;

a reprp l'\ltfHiO!l tbat the 1."l'r' o\yn:; nnd lIl1Pl'fltes mills or f:wtories iu which

pj'

odncts old b;\' it ai' e Il.mHufacture-e1.

1 15 U . C, 45.
See Federal 'l'l'l1de C01llli..sion s Rules of Practjc" for Adjndkntiye Proceedings Rule

8(5) ; nule 4. 12(c): tJcial NoHce of Fact. When all ' decision of a hearing" eXlIllJiner
or of the Conmllssion rests, in whole or ill 1111t, upon the taking- of offcial notice of a
!Iaterlal fact not !lppearing in evidence of rceoJ'L opportunitr to disprove such Iwticed

1'nct 811a11 be granted any party waking timp! 1" mnti"!J therefol'.
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, TJwt a preference exists on the part of many purchasers to buy directly
frow mils or factories believing that by so doing lower prices and other advan-
tages thereby accrue to them.

Complaint counsel relied upon a series of legal precedents com-
mencing with FTO v. Royal Milling 00. 288 U. S. 212 (1933);
FTC v. Mid West Mi!. , Inc. 90 F. 2d 723 (1937); Bear Mill Mfg.
CO. Y. FTO 98 F. 2d 67 (1938); Herzfeld v. FTO 140 F. 2d 207

(1944); Rudin Roth, et al. v. FTO 53 F. C. 207 (1956); Dewter
Thread Mils , Inc., et al. 53 F. C. 59 (1956); Amity Mills, Inc.

53 F. C. 74 (1956); Wool Novelty Co. , Inc., et al. 54 F. C. 1723

(1958). These decisions are discussed later herein.
On July 5, 1962, the hearing examiner signed and issued his

Xotiee of Intention to Take Offcial Notice in substantia11y the form
requested by complaint counsel but provided that upon making 
timely motion as required by the Rules of the Commission respond-
ents would be afforded an opportunity to disprove the noticed facts
at the hearing. Respondents timely notified complaint COlilsel and

the hearing examiner of their intention at the hearing to rebut or
disprove the facts of whieh offcial notiee had been taken. Respond-
ents ' answer denied the lega11y operative a11egations in the complaint
and the facts which had been offcia11y noticed. The issue here is
whether complaint counsel has in th_is record sustained the burc1eJl
of proof imposed npon him when his soJe evidence to prove the
a11egations in the complaint is the offcial notice taken of facts by
the examiner, and respondents have neverthe1css introduced uncon-

tradicted reliable, probative and substantial evidence contrary to the
noticed facts. The hearing examJner s act in taking offcial notice

served only to shift the "burden of going forlrarcl" frOlll compla.int
counsel to respondents. The "burden of proof," as distinguished
from the burden of going forward , is always upon the proponent
of any fa.ctual proposition:) I-Iowcver, the facts which the examiner
had offcially noticed were not, by such offcial noticing, conclusively
presumed to be true, but were subject to heing contradicted by re-
liable, probative and substantial evidence. If respondents have con-
tradicted the offcial1y noticed facts by such evidence, and complaint

:J Section 7(c) of the Administrative Procedure Act provides: ,, " * except ns stntutes

nth' 1'j A prol'ide. tnI' propoIJcDtof u rule or order shall h:ll'e the bu!'1eu of lHoof "' '" ..
But'" .. .. no .. .. " o ller sl1all be issl1ed except.. .. '" in accordance with reliable, probative
and substantial evidence.

Sectioll 4. (n) of the Rnles of Pl'.'ctice for Adjndicatil'e Proceedings of the Federal
Tmcle Commission. effective June 1962, provid!;s: " (11) Burden oj proof. COlllJsel sup-
porting tbe complaint shan 1!aye the lmnleIJ of proof, but the lJroponent of !lny factual
p1.oposition sh;111 be reqnirf'(l to sm;t iu the bt1n:Jn of IJl'oof witl1 rcfcrnece thereto.

Section 4. HJ (b) pro,ides: ""- * , Initial decisions s:hall be ba2ed upon D. cOlls!ctel'lItion

of tbe whole record and SUP1JOl'ted by reliable, probative aDd snbst::mtial evidence.

780-018--68--
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counsel has a.dduced no evidence other than the technica.l noticing
by the hea.ring examiner , complaint cowlsel has not sust.ained the
burden of proof imposed upon hi111 by the Administrat.ive Procedure
Act and the Rules of Practice for Adjudicative Proceedings of the

Federal Trade Commission. (See footnote 8.
The record consists of the testimony of Arthur J. Smith , president

of the corporate respondent, and its majority stockholder , who was
the sole witness oiI'ered by complaint counsel , and COlnmission
Exhibits I-A through 19. Respondents offered the testimony of
A.rthur Smith; Joseph Sanders , retired , who had been in the t.extile
business for 60 years , and attested to Standard Mil1s ' reputation for
honesty and integrity; JHol'ris lusteT, a lnanufacturel' of furniture
who had been purcha,sing 111erchanclisB from the respondents for
several years past and had been ill the upholstery industry for 4:2
years; Sidney leisner, for 13 years a buyer of upholstery goods for
the upholstery department of Gimbels Department. Store , 33rd and
Broadway, New York City, and Lawrence G. XUBbaum

, .

Jr. , counsel
for respondents.

This complaint issued 11ay 2, H)62. A prehearing conference ,,,at;
held in New York City on JuJy 0, 1962 , and hearings ",ere held in

ew York City also on July 11 , 18G2, and concluded on July 12
1962. On the last. day of the hearing, the hearing examiner sus-
pended the proceedings for quite some time in order to alIaI'd com-
plaint counsel an opportunity to offer evidence to rebut the pt"oof
offered by respondents. Complaint counsel did not oti'er any rebuttat
evidence. The fol1O\ying eoJ1oquy appoaTS in tbe record at page 213:

Hp!lring Exmninel' GIWSS. It is now 12 :1;' p, m, The lnst wilnf'i:s Wcl8- exeu:,ecl
at. 11 :33 a, . fi which liTlle the J'e::pondf:llt indicated tJwt they wen HlJout LTUdr
to close their case- in-chief

Cuullsel sUVVo1' tilJg' the cOJJvIaiilt jnfclrms me that he wunts to Jwve the lIeill'
ing Examiner amI n11 of the pm'tie , incJu(ling the ('Ol1J' ! HpporteL stHml 

e'\ell thong;h he l1uesn t lwye an

. \\'

itJH'.' 'i available.
l\r, O'CON:cELL. Let me eXlJlain tllat, llw'Ie lwen llilking a determil1ed effort

to c(jnt, ct witnessb.
Hearing Examiner Gr:oss, Bm you CHJ110t. get anyonc:
.:lr Co::c"El,L, 1 JUl\'e not gotten any 1'0 far, but I :1m stil workiDg 011 it.
Heflring Examiner GROSS, ?\lust \Ye lJOt assume tJw1. you simvly cannot get

them?
311', O' CONXELL. It might turn out tbat way.
Hl' c,ring Examiner GROSS. We wil come back ben' at 2 o clock. \Ve are

recessed at llJis rime until :2 p.

Proposed findings : conclusions and briefs have been filed. Based
upon t.he entire record , including the exhibits , the examiner makes
the fjnclings and c.onclusions hel' iJlafter set fonh. Any finding
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proposed by the parties which is not hereinafter made in the form
proposed, or in substantiaJ1y that form , hereby is rejected. The fact
that no finding summarizes the evidence in the exact manner 'which

the parties have requested does not mean that such cyidence has not
been considercd. It means merely that tIle examiner deems the
evidence as summarized in his findings to be suffeient1y relevant
probative, substantial and material to dispose of the issues presented.
All motions "hieh have not previously been ruled upon , and ,,,hich

are not herein specifically ruled upon, are hereby overruled and

denied.
Based upon the entire record, the hearing examiner makes the

following:
FIXDINGS OF FACT AXD CONCLUSIONS

1. Respondent Standard j\iJ1s, Inc. (a New York corporation),
at 461 Park A venue South , New York , K ew York , was incorporated
under the laws of the State of New York on August 6 , 1934. It
sells textile fabrics to furniture manufacturers , upholsterers , depart-
ment stores and interior decorators located throughout the United
States. The business since its founding in 1908 by Ion'is Simon and
Joseph Hener has been carried on under the name "Standard "lins
The ad of incorpora6ng the company in August 1934 , insofar as it
:is relevant to the issue in this proceeding, served only to add "Inc.
to "Standard j)1jlls , the business name which had been in use for
26 years prior thereto. Standard ))Iills , Inc. , hn8 been continuously
and uninterruptedly inbusine s as n converter jobber or distributor
of textiles for a. period in excess of 54 :years , and during that time
has earned and enjoyed a reputation for honesty and fair deahngs
with the people with whom it has dOlle business.

2. A 11 of the issued and outstanding shares of stock of Standard
)11ns are. owned by respondent Art.hur .T. Smith , its president, and
Lloyrl Smith, his son , is viee president , in a ratio of 75% to 25%
respectively.

3. Arthur .J. Smith and L10yd Smith formulate , direct and con-

trol the ncts and practices of the corporate respondent. Arthur.
Smit.h , Lloyd Smith and Arthur s wife, Irene Smith constitute the

corporation s Board of Directors. Irene Smith is secretary- trcasnre.r

of the corporation (Tr. 14). The address of Lloyd Smith is the same
as that of the corporate responde11t. Arthur J. Smith resides at

1500 Ray Road Iiami Beach , Florida.
4. In the COllrse Hnd conduct of their business , respondents now

cause, and for some time last past have caused , their said products
when sold to be shipped from thejr place of business in ei' York




