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similar products in commerce, as "commerce" is defined in the Cla.y-
ton Act, do forthwith cease and desist from:

(1) Knowing'ly inducing, or Imowingly receiving or accept-
ing, any discrimination in the price of such products by dircctly
or indirectly inducing, receiving or accepting fr0111 \ny seller a
net price respondents know or should knD\V is below the net price
at which said products of Eke grade and quaEty are being sold
by such seneI' to other customers who in fact compete with re-
spondents in the resale and distribution of such products.

(2) IHaintaining, operating, or utilizing respondent National
Parts \Varehouse or any other organizat1on as a Ineal1S or in
stru111entality to induce or receive discounts or rebates which
rcsu1t in a, net price respondents know or should knmv is below
the net price at which snid products of like grade and quality
are being sold by such seller to other customers who in fact com-
pete with respondents in the resaTe and distribution of such prod
ucts. The provisions of this paragraph (2) are not appEcabJe
to respondent National Parts ,y fLrehouse or respondent Bryant 1\1.

Smith , Sr.
For the purpose of determining the " net priee:: l1lder the ter11S of

this order, there shnJl be taken into account all discounts, rebates

allowances , deductions or other terms and conditions of sale by which
net. price,s are effected.

It islu.rther ordered That the aforesaid respondents shall , within
sixty (GO) days after service upon them of this order , fie with the
Commission a report, in writing, setting forth in detail the manner
and Jorm in which they hn,ve comp1iecl with the order to cease and
desist.

By the Commission , Commissioner Elman not concurring and Com-
missioner I-ligginbotham concurring.
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hid(ling; in the nle (If th,lt pI'Odll('- ' (1) deleting from pal'ngTflph 1 the

\',

01'1: " kllO\yjngly tUllllllOli tOll' P of adion ; (2) changing p1Hag:l'al'l1 1 nll(l

:2 ,'0 ct.'; to nj)lll ' to " tl,trilc:,dillC' sold in dOS:1gC forllS for human consump-
tion . (3) il1i:el'ting a proviso ,y!1icb would aHow respondents to lIse fair
tl'l1rle :1g:l'pemcnts pnl'snant to the l('Gnil'e Act; find (4.) adding i1 proviso
to paragrnph 2 to allow respondents opportunity to take advantage of price
cbanges marle before t1w effectiye elate of the onh'l' and not il1 tbe reconl;
fwd

Adding the rerluirernents thnt Pfizer grant a non-exclusive, non-discriminatory
liC('IL'''P to an ' dnme tic flpplicant to make tetracycline under all claims
of its patent ohtainec1 by unfair meanf:, that Anll rit:au C:-an:tmid grf1nt a
:-imilar 1icpm:e to an:- domcstic fiPvlicant to make chlortetracycline for C'on-

noision into tetl'ncyclim' , and that botb furnbh to lieenf:ees all nCC'E',"sary
information, lino\Y-llo\v and cultares for such rnanufn.cture; aDd rcqniring
that any as,,ignee or l1Ul'clmH' l' of the patents concerned obsene the pro-
'Visions of the instant order.

COMPLAIN'!'

Pnrsna.nt to the provisions of the Fedcral Trade Commission Act
(38 StaLin , J3 U. A. See. ""1 , 32 Stat. Jll), and by virtue of the
authority vested in it by s:tid Act , the Federal Trade Commission
having reaS011 to belieyp. that Jnel'ican Cyanamid Company, a C01'-

p(Jr ltion; B1'islol-::lye.rs Cornp,lny, JL cOl'porntiol1j Bristol Labora,

tOl'ies fnr. , fl corporation; Clws. Pfizer & Co. , Inc. , a corporat.ion;
Olin Jbthiesoll Chemical Corporation : a. corporat.ion; and The up-
john Company, a, corporation : mOre particularly described and 1'e-

fen' eel to hel'einaJte.l' as respondents , have violated t.he provisions 

Section 5 of said ..c\ct , and it appearing to the Commission that a p1'o-

cpeeling by it in respect thereof y\'ou1d be in the public inlncsL hereby

H,lmes the pl'eviou ly mentioned corporations , each and all as respond-
l'nts herein , and issues its complaint against each of the named parties
staring its charges in that respect as fol1ows:

Rj. Gr:AJ'II 1. Respondent American Cyananlid Company, here-
ina.ftcl' re.erred to as Cyanamid , is a corporation organized and exist-
ing under the la'lYs of the State of l\faine, with its principal offce and
place of business locfltecl at gO Rockefel1cl' Plaza 8W York 20 , Ken-

t ark.

Hesponc1ent nl'lst(Jl- (ye.r:: Company is fl corporation organized and
existing under the laws of the SLltc of Delaware , 'Iyit.h its prineipal
oIEeo O1n,l place of businpss located at 0::)0 Fifth Avenne" ew I' ork
X e,\- York

:Hespondent Bristol l..abor tories Inc. is a corporation organized
:lucl esisttllg nncle-I' the laws of the St.ate 01 Dela'lyare, with its prin-
cipfll omc€. ;lnd pbre of lminess Joeatecl ut Syracuse , Kew York. Re-
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spondcnts Bristol-Mycrs Company and Bristol Laboratories Inc. are
hereinafter jointly referred to as Bristol unless otherwise indicated.

Respondent Cha-s. Pfizer & Co. , Inc. , hereinafter referred to as
Pfizer, isa corporfLtion o1'ganized and existing under the laws of the
State of Delaware, with its principal offce and place of business lo-
cated at 11 Bartlett Street , Brooklyn 6 , New York.

Respondcnt OJin :\1athieson Chemical Corporation , hereinafter re-
ferred to as Olin Mathieson , is a corporation organized and existing
undel' the laws of the State of Virginia , with its principal offce and
place of business located at 460 Park Avenue, New York 22, New

Yark.
Hesponclent The Upjohn Company, hereinafter referred to as Up-

john , is a corporation orga.nized and existing under the laws of the
Sbte of Michigan, w'ith its principal offce and place of business lo-
cated at 301 Henrietta Street , Kalamazoo, Michigan.

PAR. 2. The respondents herc1nbefor8 named and described , either
directly 01' throngh operating divisions or subsidiaries , are engaged in

the ma,nUfacLUl'C , sale and distribution , or the sale and distribution of
antibioties , a.ntibiotic substances and antibiotic products here,inafter
referred to as a,ntibiotics.

Each of the respondents is engage,d in the business of selling a.nd
distributing antibiotics to customers located in States other than the
State in ,vhiGh each respondent respectively maintains production or
processing facilities and in some instances to customers located out-
side the continental Jimits of the United States. There has becn and
is now a pattern and course of interstate commerce in said antibiotics
by respondents ,vitllin the intent and meaning of the Federal Trade
Commission Act.

m. 3. Eadl 01' the respondent.s is in sn1Jstantial competition '\yith
each rllcl all of the other respondents named herein and vdth other
members of the antihiotics industry in the mftnufaetnre, sale process-
illg' and distl'ibntion 01 ant.ibiot.ics in interst:lte commerce except to

tho extent that cornpetition hflS been hindered, lessened, restricted

and eliminated by the unfair methods of c.ompeJi1jon and unrair acts
rUlc1 practices hereinafter set forth.

PAR, ll-. Antibiotics are snbshllc\'s proc1need by certa, in microor-
ganisms and ha,ve the capacity to inhibit the growth of infed10us and
rlisefls8 prorlllcing mic.l'Oorgrlllisms and de, st.roy them. Among the nn-
tibiotics mfUlllfactnrec1 or distributed by the respondents herein , and
those \yith ' ;hich this complaint is primarily concel'Iled are those

pcpll1arly klW'iYH ru, ;;,yonc1er c1rug:s :: because of t.w,ir rapi(l action

is(\- ;I- 111
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life-saving qualities and abiJities to counteract effectively and cure
a broad variety of ilnesses and diseases.

Antibiotics are among the most recent and most effective weapons
against infection and infectious diseases caused by microorganisms
such as the gram-positive bacteria , gram-negative bacteria , acid-fast
bacteria , the rickettsiae , certain spirochetes, large viruses and certain
protozoa. Among the diseases which respond to antibiotics therapy
are: pneumonia, mastoiditis , syphilis , gonorrhea , typhoid fever, men-

ingitis , peritonitis , typhus, bacterial endocarditis , tuberculosis , plague

streptococcal sore throat , rocky mountain spotted fever, and many
others. Antihiotics are effective in preventing and controJJing secon-
dary infections in measles , influenza , and in other diseases not direct-
ly rcsponsive to antibiotic therapy. Antibiotics are also employed
prophyJacticaJJy to prevent infection or disease as , for example , prior
to surgery, and to prevent recurrences or infection and disease as in
the case of rheumatic fever. Antibiotics are, therefore, of vital and
unique importance to the heaJth and weHare of the general public.

P AH. 5. From its inception with the discovery of peniciJJin in the
cra prior to IV or1d "lVar the modern antibiotics industry has been
characterized by dynamic growth and phenomenal sales. The in-
dustry sales are presentJy in excess of 6330 millon per year with
tetracycline being the largest selling antibiotic by dollar volume.

Antibiotics arc soJc by each of these respondents to wholesalers

retailers , hospitals, sanitariums , government institutions , dispensaries

and sometimes to physicians. The respondents herein accollnt for
100% of the indust.ry's sales of tetracycline and domestic sales of this
one antibiotic "lone exceeded $100 miJion in 1957.

Each of the respondents sells its antibiotics , among other products
under a number of brand names. Among the antibiotics sold and
brand nmnes ntiJized , respectively, by the respondents are the folJow-
ing:

Cyanamid, through its Lederle Laboratories Division, manufac-

HIres and sells chlortetracycHne, marketed under the trade name
among others , of Aureomycin; and tetracycline marketed under the
trade names, among others, of Achromycin , Achromycin V , Archro-

statin , and Achrocidin.
Bristol-Myers Company, through it.s subsidiary Bristol Labora-

tories Inc. , manufactures and sells tetracycline, marketed under the
trade names, among others, of Polycycline and Tetrex.

Pfizer manufactures and sells oxytetracycJine, marketed under the
trade names, among others , of Terramycin, Terrabon, and Terra-cort-
I'll; and tetracycline marketed under the trade names , among others
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of Tetracyn, Tetracyn V, Tetrabon, Tetrabon V, Tetracydin, Sig-
mamycin and Signemycin.

Olin -ylathieson Chemical Corporation , through its E.R. Squibb &
Sons Division , is engaged in the sale and distribution of tetracyc1ine,
marketed under the trade names , among others , of Stec1in, Mysteclin
Mystec1in V, and Sumycin.

Upjohn is engaged in the sale and distribution of tetracyclinc
marketed under the brand names , among others , of Panmycin, Pan-
mycin Phosphate, Comycin and Pan alba.
PAR. 6. The ownership of United States letters patcnt on anti-

biotics is of critical importance within the industry. A va1id patcnt
confers an exclusive right to manufacture and seJJ and the right to
1icense others to manufacture and sen and the right to 1icense others
to manufacture and sen a particular antibiotic or antibiotic product.
Through ownership of n, valid patent the patentee may prevent com-
petition by other compa.nies in the manufact.ure and sale of the

patented product.
On September 13 , 1949 , Cyanamid was granted United States Let-

ters Patcnt No. 482 055 on chlortetracycline (Aureomycin). No
other company was licensed to produce or sell this antibiotic in the
linited States until 1954 when Pfizer received a Jicense to manufac-
ture chlortetracyc1ine for the purpose of extracting tetracyc1ine there-
from. Pfizer agreed to pay a 2V2 % royalty to Cyanamid on the
fonner s sales of tetracycline under said license. Thereafter, in 1955
Bristol was licensed by Cyanamid to produce up to G% chlortetra.
cycline in the production of tetracycline and to seJJ tetracyc1ine prod-
ucts containing not more than 6 % chlortetracycJine. Bristol agreed
to pay a 5 % royalty to Cyanamid on Bristol's sales of tetracyc1ine
under said Jicense. At the same time Bristol granted Cyanamid
rights to manufacture and seJJ tetracycline under any tetracyc1ine
patents which might issue to Bristol as a result of applications then
on file with the United States Patent Offce.
On July 18 , 1950 , Pfier was granted United States Letters Patent

)/0. 2 516 080 on oxytetracyc1ine (Terramycin). No other company
has been Jicensed to manufacture or sen this antihiotic in the United
States.
On January 11 , 1955 , Pfizer was granted United States Letters

Patent No. 699 054 on tetracycline. Under prior arrangements

Pfizer issued a license to Cyanamid to also manufacture and seJJ this
newly patented antibiotic. Cyanamid agreed to pay a 2112 % royalty
to Pfizer on aJJ of Cyanamid' s sa1cs of tetracyc1ine. Later, during
March 1956 , a Jicense to manufacture and seJJ tetracyc1inc was granted
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to Bri.'ol Laboratories Inc. by Pfizer with Bristol agreeing to pny a
3 V2 % royalty to Pfizer on aU of BristoJ's sales of tetracycline , and a
Jicense to se11 tetracycline was granted Olin :Mathieson and Upjolm.
The Pfizer license to Cyanmnid wns agreed upon at the time Cyan
"mid licensed Pfi"er under the chlorletracycline patent. The Pfizer
licenses to Bristol , OJin Mathieson and Upjohn foJJowed settement
of litigation behveen Pfizer and the licensed comprnties.

Chlortetracycline (Aureomycin), oxytetracycline (Terramycin)
Ilnc1 tetracycline. , which are marketed in identical dosage forms by
the nn-ions respondents , are sometimes referred to as the " tetracy-
clines" and arc characterized in th9 industry as "broad spectrum
ant.ibiotics becanse of the1r wide range of effectiveness against both
gram-positiyc and gram-negative microorganisms.

PAR. 7. Respondent Pilzer has in the past and is now engag-ing in
unfair methods of competition a.nd unfair acts and practices in C011-
me1'ce \ in connection with the production and sale of antibiotics in
that Pfizer has done and performed the foJJowing acts and prac-
tjces:

(a) 1JnreasonabJy foreclosed access to substantiaJ markets to com-
petitors and potential competitors;

(h) Deniec1to competitors and potential competitors a reasonahle
opportunity to compete;

(c) Attempted to monopolize the antibiotics industry;
(el) Attempted to monopoJize and has monopolizer) the tetracy-

cline industry;
(e) ::\Iacle false , misleading and incorrect statements to the United

States Patcnt Oflce with the purpose and effect of inducing the.
United States Letters Patent No. 2 60D 034;

(f) Caused rniterl Slates Letters Patent o. 2 600 034 to be issued
as a result 01 misrepresent.ation!: advanced by Pfizer on behaLf of thr.
applicant for the patent;

(g) Cansed United States Letters Patent No. 2 600 034 to issne

where there \Vas no real nO\ elty or invention in the e1aims of said
patent;

(h) Cail.sec1 l;nited States Letters PfltC'nt No. 2 600 0:5+ to issH8

although the. c1aims of said patent disclose. no pntcntnble invention
jn yie'l' 01 the prior state of the art at the Lime t.he application \\' ilS

fied;
(i) Cm12ec1l njtec1 States Letters Patent No. 2 60D 034 to issue ,\-

though the al1e.gec1 inve.ntion was made known or used by ot.hers 111
this eonntry hefore the alleged invention by the npplicfllt. -for said
patent;




