
FEDERAL TRADE COMMISSION DECISIONS

IK THE :MAT'lER OF

FRED ;vIEYER, 1KC. , ET AL.

ORDER , OPINION , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(f)

OF THE CLAYTON ACT

Docket 7492. Complafnt, May 1959-Decision, July 1963

Order requiring Portland, Oreg., distributors of retail merchandise including

food, drug and variety and a limited line of clothing, to cease violating
Sec. 2(f) of the Clayton Act by knmvingly inducing or receiving from
sellers a net price below the net price at which like products were sold

to competitors of such distributors; and to cease violating the Federal
Trade Commission Act by receiving from suppliers any compensation for
services or facilties furnished in connection with the handling of the
suppliers ' proclncts when they knew that such compensatiou was not made
a vailable to their competitors.

CO?lIPLAINT

The Federal Trade Comnlission, having reason to beEeve that

the respondents named above have violated and are now violating
the provisions of Section 2 (f) of the amended Clayton Act (15

C. Sec. 13) and Section 5 of the Federal Trade Commission
Act (15 D. C. Sec. 45), and it appearing to the Commission

that a proceeding by it in respect thereto would he in the public

interest, hereby issues its complaint, stating :its charges as Tollows:

COUNT I

PARAGRAPH 1. Fred leyer, Inc., is a corporation organized
existing and doing business under the laws of the State of Oregon

with its principal offce and place of business located at 721 South-

,,-

est Fourth A venue, Portland, Oregon.

Respondents Fred G. :Meyer and Earl A- Chiles are individuals
and offcers or the corporate respondent. These individual respond-

ents maintain their offces and place or business at the same address
as that of the corporate respondent. As offcers of the corporate

respondent, the individual respondents direct , manage and control
the business activities or the corporate respondent , including the
purchasing po1icies refeTrec1 to in tllis complaint.
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I) AH. 2. Hesponc1ents are principally engaged in the
distribution and sale of retail merchandise, including
and variety and a limited line of clothing.
Fred :Meycr, Inc. , owns and operates 13 retail stores all located

within Portland , Oregon , and the , icinity.
Gross sales of corporate respondent for the year ending December
, 1957 , were in excess of $40 minion.
PAR. 3. The respollclents are no\\" , and :for many years ha,Ve been

purc.hasing in eommcrce from selJers cngilgec1 in C0111ne1'C8, as
commcrce " is defined in the Fe,deral Trade Commission Act and

1he amended Clayton Act , llllmerons products fllld snpplies for use
consmnption and l'csale "jthin the 1Jnited St ales. In connection
with s11ch transactions, respondents are now, and have been, in
flcti, e competition \vith ot.her corporations , partnerships , firms and
indiyj(lnals also engaged in the pnrcJlflse for 11se, consumption flnc1
resale of products and supplies of like gmcle and quality from the
same 01' competiti,- e sellers. These 881Je1'8 are located in the several
Stat.es 01 the rnitccl States, and the respondents and such sellers
cause the products and supplies so purc,hase.c in manner and method
and for pnrposes as statecl \ to be shipped and transported among
mHl uel,\Y8rn the several States of the Unitecl Stat.es from the

pecti\-c Stntc or States of Jocfltion of said 8811e1'8 to the respect.ive
St,atl nf1ncat.lon of respondents.

PAT;. J. In the COllr c and ronc1uct of their business in commerce
TPsponcknts have aclopted , fol1o\\-ed fUEl pursued purchasing policies
and practices \vhieh were knolyillg1y designed and intended to and
r1jcl induee from snch of the aforcsaid commodity seHers as acceded
r1iscriminatory prices, discounts, allowances, rebates rmc1 terms
u1d cOllchtions of sn18, favorable to respondents in the cornmodity

plll'clHlse transaetions described.
For example , for a 4-week period in September and Odober of

ul,c.h year, responde,nts sell to consnmers, at the nominal price of
10 cents eaeh , books containing 72 coupons, eadl of \\hich features
an artic.le of mcrcl1anc1ise o1cl by respondents. By redeeming the
eonpOll in coniunc.:ion \viih Ole pl.lrelmse of a featured article of
IIwrchrmdise, the consumer is able to buy at ft sIJccja11y reduced
price 01' to obtain the merclwnc1ise freC'. As an exampJe of 1.11e

mru!nit.uc1e of snch promotions. there \\81'e appl\)ximntl'.J:v 1:18.700
COu1)On books :'01cl by rC2ponc1e,nts in 1050 and n tot;11 of SDS G73
can pons. more or Jess: rec1lwrnerl b T cnstomers.

E111ipliers of respondents are aggressively soJiritpcl by respond-
ents . lmyeTs to p8,rtic.ipate in this conpon book program selling
io rC'spondents at spcc.ially r( c1ll('ed prices quantities of mercha.ndise

purchasing,
food, drug
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necessary to cover total expecteel redemption or by giving free
merchandise, or otherwise. Further, some participating suppliers
redeem the coupons featuring the respective merchandise at face
or other value, resulting in a lowered net price to respondents.

PAR. 5. The favorable discl'ilninatory prices , discounts, reba.tes

and terms and conditions of sale were not granted by said seUers
tu respondents: competitors nor received by respondents: compet-
itors in connection ,,,ith the like or similar purchase transactions
of commodities of like grade and quality so purchased for COl1-

smnption, use or resa1e.

Each and all of the aforesaid discriminatory purchase transac-
t.ions so negotiated a,nd made tend to and do establish the acceding
suppliers therein as preferred sources of supply oyer competitive

sellers not so acceding, for the purchase for consumption, use or

resa 10 by said respondents of the commodities concerned and give
the respondents price advantages over non-favored buyers as de-
scribed in the purchase for consumption , use or resaJe of the same
or similar commodit.ies of like grade and gua.lity.
PAR. 6. ,Vhen they knmyingly induced or received the discrim-

inntory net prices from tlwir suppliers, as nlIf'g'C'cL respondents
kn€\y or should have known that such discriminatory net prices
were not being granted to competitors of respondents on goods of

like grade and quality; t.hat such net prices ",ere not cost justified
by savings to the suppliers in the cost of mannfacture, distribution
and sale; and that the net prices were not being granted by the
suppliers in good faith to meet. a competitive net price.

PAR. 7. The effect of each and all oJ the described discriminations
in prices induced by respondents in each and all of the purchase

t.ransactions described made in the manner and method and for the
purpose st.ated, and received in each and all of such transactions
by respondents , has been , and may be, to substa.ntially lessen com-

petition in the lines of commerce in which the acceding sellers
said sellers : compet.itors , respondents, and respondents ' competitors
flS described , are engaged , or to injure, c1e troy or pren'nt eompeti-

tion with the acceding sellers and their eompetit.ors and respondents
and t.heir compet.itors.

AR. 8. The ftforegoing alleged ncts and practic.es of respondents
are in ,'iolation of Section 2(f) of enid amende,l C!o)"lon Act.

COUNT If

PAIL 9. Eac.h of the allegations contained in para.graphs) through
3 he,reof , are hereby rea,llegwl and made part of t.hi:: Count as fully
and with the same effect as though herein again set forth in full.
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PAR. 10. In the course and conduct of their business in commerce
and particularly since 1955 , respondents have knowingly induced
and received from many of their suppliers payments, allowances
services and facilities granted to them or for their benefit, inc1uding
money, goods or other things of valne. These paYlnents , alJmyallCeS
services and facilities have been made , or contrad-ed to be made
as compensation or in consideration for promotional activities
furnished by or through respondents in connec6on with the sale
or offering for sale of products sold to them by these suppliers.
Such payments, al1owa,nces, services and facilities were not made
available by these suppliers on proportiona11y equal terms to a11

other customers of such suppliers competing Ivith respondents in
the sale and distribution of such products.

For example, respondents publish annual1y a book of 72 coupons

as hereinbefore described. Eaeh coupon features a product 01 one
of respondents ' suppliers. :.lerchandise buyers of respondents are
instructed to and do solicit suppliers ' participation in such coupon
book promotion. The cost of participation to the buyer is a sum
such as $350 cash for a page or coupon to be included in the book

plus reimbursement to respondents for redemption of sueh coupons

or the allo\Vances to respondents of a specially reduced price to
offset the cost of the promotional activities involved in the use of
such coupons, or free goods , services or facilities to respondents.

Further, respondents at t.imes during the year feature other
special promotions such as "gift days" or "thrift clays" during which
merchandise buyers of respondents sol1cit suppliers for cash pfty-

ments, allowances , services and faci1ities , in return for \vhich re-

spondents agree to render special promotionaJ services to ea,
supplier.

Among and typical of the suppliers who participated in the
promotional activities of respondents and ronde payments and
supplied benefits to respondents during the promotional periods
\vere:

Supplier Address Product

. '

an:n rULS.
- HOSler

Tri-Valley Packig AssociatloD. .--_------- San Francisco, CaHLu.----__-
BurlingtOJ.l Industries, Incn__--___-----.-.. - Greensboro , K. C..--_..

PAR. 11. Many of respondents ' suppliers , including particularly
those listed in the above paragraph , did not offer or otherwise make
avai1able to all their customers competing with respondents in t.he
sale and distribution of their prodncts , flny similar payments as
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compensation
and facilities
spondents.

Vhen such benefits , payments , goods, services and facilities were
induced or received from the suppliers , as alleged , respondents kne\v
or should have knO\vn that such payments, allO\vances , goods, serv-
ices and facilities 'were not offered or otherwise made available on
proportionally equal terms to other customers competing with re-

spondents in the sale and distribution of products of like grade and
quality of such suppliers.

PAR. 12. In knowingly inducing or receiving such special pay-
ments, benefits , goods , services and facilities from suppliers which
were not made available on proportionally equal terms to respond-
ents ' competitors , respondents have engaged in acts and practices
which are to the prejudice and injury of the competitors of the

respondents and the public. Such acts and practices have the tend-
ency and effect of obstructing, hindering, lessening and restraining
competition in the purchasing, distribution and sale of food , drug,
variety and clothing products. Such acts have the tendency to

obstruct and restrain and have obstructed and restrained commerce
in such products and accordingly, constitute unfair methoels of
competition and unfair acts and practices in commerce in violation
of Section 5 of the Federal Trade Commission Act (15 

Sec. 45).

or consideration for advertising

on terms proportionally equal to
or other services
those granted re-

NT. J eTO'ne Garfinkel for the Commission.

Afr. Gem' ge W. JIead Portland , Oreg. , for respondent.

IXITIAL D) CISION BY EDGAH A. BUTTLE
JAXUARY 23 , 1962

HNARI::-m EXAIIfIN.ER

On May 15, 1959 , the Federal Trade Commission issued its com-
plaint' in this proceeding (Docket 1'0. 7492) against the respondents
charging them with violation of Section 2(f) of the amended Clay-
ton Aet (15 Sec. 13), and Section 5 of the Federal Trade
Commission Act (15 1J. , Sec. 45).

THEORY OF COJ\DfISSION S CASE

The crux of the 2(f) charges is that respondents unlawfully
engaged in commerce by kno\\ingly inducing or receiving a djscrim-
ination in price prohibited by Section 2 (a) of the Clayton Act
as amended. The crux of the charges under Section 5 of the Federal
Trade Commission Act is that similarly and otherwise respondents

1 Earle A. Chiles erroneously referred to in the compJaint as Earl A. Chiles.
780-01S--
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ltave knowingly induced and recei,-ed from many of their snppEel's
payments, allow U1ces , services and facilities ,!::ra.lltecl to them for
their benefit , including money, goods , or ot.her things of valne , which
practices of the respondents constitute unfair methods of com-
pet.ition.

In connection with the 2(f) charges , paragraph 4, Count I of

the complaint , states as follows:
In the conl'f3C find concll1ct of their business in commerce , resp-ondents bave

ac10IJted, followed flnel pursued lJUrcllf\sing policies 1nd practices which WCfe

knowingly designed and intellied to and clid inducp. from such -of tlJe aforesaid
commodity sellers as acceded, discriminatory prices , discounts, allowances

rebates and terms and conditions of !"ale , fa,'orable to respondents in ihe

commodity purchase transactions describcd.

and paragraph 10 , Count II tlwreof in chflrging respondents under
Section 5 of the FedcTfL1 Trade COllmission Act n-ith inducing a

vio1ntion of Section 2 (cl) of I. he Clayton Act , states as fo1lows:

In the course and c-aDduct of their business in commerce , and p,"ntic111arly

since 195;3 , respol11ents have knowinglY' inclttcec1 flJ)l rcceiwcl from many of
their suppliers lw;nnents, allowances , seryices alHl facilities granted to them
or for their benefir, including moneY', goods or other things of valne. These

ments, allOlyunces , services and facilities llflve been 1lflcle , or cnntl'fieterl
to be made , as compensation or i!1 cons!deration for promotional activities
furnished by Qt' through respondents in connection with the sale or offering
for sale of products so1c to them by these suppliers. Such payments , alIo\\'-

ances , seni('ps and facilities \vere not mflle nvailablc by these suppliers on
propeJ1tionally equal terms to all other customers of such suppliers (' ompeting
with respondents in the sale and distribution of such products.

The concept enunciated by the Section;) charges of the complaint

appears to be sustained by the United States Supreme Court in
FedeTal Trade Omnm'tssion v. illohon PictuTe A(hwrtisin,q Service

00. , 111c. 3H U. S. 3fJ2 (1953) 1 5 S. & D. 408J. Thc court in a
Section .5 proceeding involving exclusive. dealing arrangements con-
cludes that the :'unfrLir methods of competition :' "hich are con-
demned by Section 5 (a) of the Act, are not c.onfinec1 to those that
'Iyere illegal at common la'l, or that \,ere condemned by the 8hermRn
Act Federa.l Tnule OomrnissiO'n v. l(eppel B?' , Inc. 291 U.

804 C2 S. 8. D. 2i5DJ, and that Congress adyjsec1!:y Jeft the concept
flexible to be defined n-it.h particu1arity l)y the myriad of cases
from the ne1d of business. It has a1so been 11iclicatec1 by the Supreme
Court t hfLt tl1e Federal Trade Commission Act was designed to
supplement and bo1ster the Cl yton Act and similar acts (see
Federal Trade Oo?l/.mlssion Y. lJeech-iV1.d Pad:ing 00. 2;'1 U.
'141, 453) f1 S. ,,, D. 170 , 177J. This "150 incll1des stopping in their

ir;c1piency acts and prnctices 'Iyhich , ,..hen inll blown , 'Inmld violate




