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Complaint 60 ,"

r N THE IATTER OF

CITY STORES CmIPANY

ORDEH ETC. ) IN REGARD TO TIlE ALLEGED VIOL,\TIOX OP TIlE :FEDEIUL TRADE

C01oBIISSIOX ACT

Docket 7871. Complaint , Apr. 19, 1960-Decision , 1lU1" , 1962

Order dismissing complaint charging a corporation with headquarters in ::ew

Yorl.: City with making deceptive use of comparative prices in advertisements
of two divisions it operated as department stores, i.e., Lansburgh' s of 'Vllsh-
il1gton , D. , and Lit Brothers of Philadelphia , Pa.

CO:\IPLAIXT

Pursuant to the provisions of the Federal Tra.de Commission Act
and by virtue of the authority vested in it by said Act, the Fecleral
Trade Commission , having reason to believe that City Storrs Com-
pany, a corporation , hereinafter referred to as respondent, has violated
the provisions of said Act, and it appearing to the Commission that
a proceeding by it in respect thereof -would be in the public interest
hereby issues its complaint, stating its charges in that respect. as
follows:

P AHAGRAPH 1. Respondent City Stores Company is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of Delaware, with its principal offce and place of business
located at 100 .West Tenth Street , in the city of .Wilming-ton , State of
Dela wa.re.

Said corporate respondent operates , as Divisions , a large llUlnber of
department stores located in various states of the -Cnited States and
in the District of Columbia , among the111 being Lansburgh Division
of City Stores Company, located in 1Yashinbrton , D. , anel Lit Broth-
ers , located in Philadelphia, Pa. Said Divisions operate brancJl stores
in states adjacent to their aforesaid main stores.

PAR. 2. Hesponc1ent , through its said Divisions, is now, and for some
time last past has been , engaged in advertising, offering for sale , sale
and distribution of general department store merchandise to the public.
PAH. 3. Lansburgh Division of City Stores Company and Lit

Brothers operate central warehouses in the District of Columbia and
in Philadelphia, respectively. Ierchandise shipped across state lines
is received at said warehouses and is thereafter shipped across state
lines to the bra,uch stores of said Divisions. Said Divisions have

their central business offces at their main stores and carryon an cx-
te,nsive commercial intercoul'se in ommerce bebyeen said main stores
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and theIr branch stores and with their credit customers located in
other states.

Lansbnrgh Division se11s merchandise in its store in the District
of Columbia and it and Lit Brothers ship merchandise to purchasers
located in states other than the state in which the sale is made.

Respondent, through its said Divisions, is engaged in a substantial
conrse of trade in commerce : as "commerce" is defined in the Federal
Trade Commission Act.

PAIL 4. Respondent, through its said Divisions , adve.rtises its mer-
chandise in numerous newspapers 'which have an extensive circuJa-
tion across st.ate lines and has engaged in the practice of using ficti-
tious prices in said advertisements. Among and typical of snch
practices, but not limited thereto, are the foJlO\ving stat.ements:

Advertisements of Lansburgh Division of City Stores Company:
12 :\Iodcrn Heclining Chairs with Yibrators , assorted
Orig. ;)9. 95 to 69.95-Now 29.
Sale
famous Calloway D' x 12' rugs formerly 59.95-$R8.
matching 6' x 9' size , formerly 34.83--24.
120 rpyolYing car washers by Orsow
Orig. 6. 98 now 3.

D5 new Chatham scale by Detecto ,; * * 4.
21 Munsey toastcr oven-Orig. 6.98-now 4.

Advertisements of Lit Brothers:

25 Yisnom sewing machines , orig. : $209
Dranclnew portable \yith carry-case 79.
10 Trilmont electric heaters , orig. 29.95-14.
Imagine, 50 pCS. stainless steel tableware
Sen-ke for 8, orig. 19. 98-

--.

10.
Amana air comlitioner-Orig. 249.95-$118.
Save $4.00 on this Perfection Deluxe automatic heating pad! Formerly 8. 95.

now only 4.
PAR. 5. Respondent, through the use of the amounts in connection

,,,ith the ,yorels " Orig. " and "Formerly , and through prices set forth
v;;thout a descriptive prefix, have. represented that said amounts TIerc
Lhe prices at ,vhich the merchandise advertiscd had been usually and
customarily sold by it at retail in the recent regular course of business
and that the differences in said amounts and the lesser sale prices
represepted savings from respondent's usual and customary retail
prices of said merchandise.

PAR. 6. Sa.id statements and representations were false, misleading
and deceptive. In truth and in fact, the amounts used in connection
with the words "Orig. " and "Formerly , and prices set forth without
a prefix, were fictitious and in excess of amounts at which respond-
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eut had sold the advertised merchandise at retail in the re,cent regular
course of its business and, therefore, the differences between said

amounts and the lesser sale prices, did not represent savings from
respondenfs usua,l and customary price of said merchandise.

PAR. 7. In the conduct of its business, at an times mentioned herein
respondent has been in substantial competition in commerce with
corporations, firms and individuals in the sale of merchandise of the
same general kind and nature as that sold by respondent.

PAR. 8. The use by respondent of the aforesaid false , misleading
and deceptive statements , representations and practices has had , and
llOW has, the capaeity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were , and are , true and into the purchase
of substantial quantities of respondent's merchandise by reason of
said erroneous and mistaken belief. As a eonsequence thereof, sub-
stantial trade in commerce has been , and is being, unfairly diverted
to respondent from its competitors and substantial injury has thereby
been , and is being, done to competition in commerce.

PAR. 9. The aforesaid acts and practices of respondent, as herein
alleged , were and are all to the prejudice and injury of the public
and of respondent's competitors and constituted, and nmy constitute
unfair and deceptive acts and practices and unfair methods of com-
petition , in commerce , within the intent and meaning of the Federal
Trade Commission Act.

Jh. II WOI'! E. Middleton for the Commission.
Jli'. SCl'nu.el D. Gaodis and Jlr. Sta.n/myl S. H' nn for Folz Ba'/d

Kamslel' , Coodis eenBfield of Philadelphia, Pa. , for respondent.

INITIAL DECISIOX BY LEO); R. GROSS : HE \RIKG EXA"?fINER

T. PRELDIINARY STATEMENT

This proceeding is being dismissed because counsel supporting the
complaint has failed to sustain by reliable, probative lmd substantial
evidence the burden of proof imposed upon him by S 7 (c) of the
Administrative Procedure Act ' and s& 3.14 and 3.21 (b) of thc Rules
of Practice for Adjudicative Proceedings of the Federal Trade

Commission.
1 "Except as statutes otherwise pro,ide, the proponent of a rule or order shall haye the

burden of proof. . .. But... no . . . ordcr be issued except. . . in accordance with
the reliable, probative . and snbstantial evidence.

14: ". . . counsel supporting the complaint shall have the burden of proof , but the
pruponent of any factual proposition shall be reqlJJred to sustain the burden of proof with
reference tlwreto.

21(b): ... initial decisions. . . shall be based upon Ii consideration of the whole
record and supported by reliable. probative /lnd substantial evidence.
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The issue presented ror decision in this proceeding is comparatively
simple: Did respondent's department stores , Lit Brothers or Philadel-
phia , Pa. , and Lansburgh' s of W ashington , D. , violate the Federal
Trade Commission Act by the deceptive use or comparative prices ill
advertisements offering their merchandise lor sale?

In this record , counsel supporting the complaint has fa,iIed to prove
sueh deception by a preponderance of reliable, substantial and pro-
bative evidence.

The fact that respondents have stipulated the challenged advertise-
ments into the record does not 111ake out a prima facie case in support
or the complaint. COl1Ullission counsel has the burden , which he has
not met, or proving wherein said adve-rtisements are false , misleading
or deceptive. He must prove considerably more than that the ads
were actually published. lIe must prove that the comparative prices

characterized in the ads as "usually," "regularly,

" "

forTIlerly," and
originally " were in fact not prices at -which the advertised articles

-were offered for sale or sold by the seDer in the uswd , recent , regular
course of business in the trade area involved.

TJ se of the words "regularly " or "originally" (or abbreviations

thereof), in juxtaposition to, and in conjunction with , comparative
prices in advertisements constitutes a representation by the seller to
prospective buyers that such regular or original prices -were the seIler
usual and customary price in his recent regular course of business for
identical merchandise in the same trade area.

To support a cease. and desist order by the Federal Trade Commis-
sion in this type of proceeding, there is no need to 8hO'y injury t.o the
purchasing pub1ic.

. . . capacity to deceive and not actual deception is the criterion by which
practices are tested under the Federal Trade Commission Act.

The public does not weigh each word in an advertisement or repre-
sentation. It is important to ascertain the impression that is likely
to be created upon the prospective purchaser.' It is in the public

interest to prevent the sale of commodities by the use of false and mis-
leading statements and representations. Advertisements are not to
be judged by their effect upon the scientific or legal mind, which win
dissect and anaJyze each phrase but rather by their effect upon the
average member of the public who more likely wil be influenced by

3 Bond Stores, Inc., Docket No. 6789, Commission s Opinion of JaJJuary 7, 1960; ArnoJd-
Constable Corporation , Docket o. 7657.

Jaoob Siegel v. FTO 150 F. 2u. 751 , 755.
Goodman v. FTO 244 F. 2d 584 , 604 (C. A. 9th 19(7).

6J(alwajtY8 v. FTC 237 F. 2d 654 , 656 (oert. denied 35.2lJ.S. 1025).
Parke, A1tstin d' Lipscomb v. FTO 142 F. 2d 437.
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the impre.ssion gleaned from a first-glance at the nlost legible ,vords.
This complaint wns issued April 19 , 1960, against respondent City

Stores Company, a Dchnnll'c corporation , clIarging it with the decep-
tive use of eomparative prices in aclyertising promulgated by two of
the department stores which it operates , i.e. , Lit Brotlwrs , Inc. , of
Philadelphia , Pa. , and Lansbllrgh s of "\Vashington , D.C. Issue vms
joined in the answer. Se. e.ral prehearing conferences and hearings
were either uspencled or canceJeel to permit counsel to work out a
stipnlation of facts. A "Prchearing StipuJation " was filed on July 19
1961 , with ac.companying exhibits. These constitute the entire record
in this proeeec1ing. Certain statements made at a prehearing confer-
ence have also been cited by counscl as proof of certain fOl1nal facts
'iyhich are not decisive as to the issues presented. The "Prehearing
Stipulation : is not a stipulation of fact but more in the nature of a
stipnlated record. Proposed findings , conclusions and suggested order
have been filed. The Prehearing Stipulation, inter alia, recites:

T11e exl1ibits identified herein are stipulated as being authentic and the state-
ments in expllmation of tl1e respective exbibits are acccpted with the same force
and effect as if witnesses lmd testified under oath.

It is further stipulated that no testimony or exhibits wil be introduced in
rebuttal of the material herein stipulated , and the evidence and testimony of
l'pconl and tbis stipulation C'ol1stitnte the entire record in this case.

J\fotions heretofore made which have not previously been ruled upon
hereby are specifically denied unless otherwise indicated in this de-
cision. Requested findings ,,,hich are not specifically ineorporated

herein in JUlec verbae or in substance are rejected and refused. The
fact that findings do not incorporate speeifically evidenee which is in
t.he record must not be construed as indicating that such evidence has
not been iully eonsidered. It indicates merely that the. evidence. which
has been incorporated in the findings contains an of the relevant

reliable., probative and preponderant facts essential to a proper ad-
judication of the issues.

The hearing examiner makes the following:

FIXDINGS OF FACT

1. The Federal Trade Commission has jurisdiction over the parties
and the subje t matter of this proceeding, and the proceeding is 

the public interest. The complaint filed herein states a good cause
of aetioll undeI' the Federal Trade Commission Act.

2. Responc1ent City Stores Compa.ny is a corporation organized

existing and doing business under and by virtue of the Jaws of the

Ward LaIJomtorie. , Inc., et aI. Y. FTC, 27( F. 2d 952 (C.A. 2d 1960).
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State of Delaware, with its principal offce at 132 'West 31st Street
New York , N.

3. Respondent operates as Divisions a large number of retail de-
partment stores located in various states of the United States and
in the District of Columbia , among them being Lansburgh' , 1Vash-
ington, D. , and Lit Brothers, of Philadelphia, Pa. The Lans-

burgh' s and Lit Brothers Divisions operate branch stores in states
adjacent to their aforesaid main stores.

4. Respondent is engaged in commerce as "commerce" is defied
in the Federal Trade Commission Act.

5. Lansburgh's and Lit Brothers are separate Divisions of re-
spondent and act independently of respondent with full local auto-
nomy as to their advertising, the prices advertised therein , and the
comparative pricing employed thcrein.

6. During the period involved in these proceedings Lansburgh'

advertised over 6 000 items with comparative prices and Lit Brothers

advertised over 10 000 items with comparative prices.
7. The advertisements of Lansburgh's and of Lit Brothers for

the items stated appeared on the dates and in the words set forth
hereinafter. Lansburgh's advertised in the 'Washington Post and
Times-Herald , a morning newspaper, and the IVashington Evening
Star, an afternoon newspaper, both having general interstate cir-
culation in the District of Columbia , Virginia, and Maryland. Lit
Brothers advertised in the Philadelphia Evening BulJetin and the
Philadelphia Inquirer, both newspapers of general circulation in the
Philadel phi a area. It is not essential to this decision to specify here-
after the particular newspaper in which the particular advertisement
appeared since only the date and the wording of the advertisement are
material to the decision.

S. Lansburgh' s and Lit Brothers advertised the item hereinafter
described in newspapers of general circulation on the dates indicated.
A finding whether such itenl had previously been sold in the usual
recent, regular course of business in the trading area involved at the
comparative price stated in the advertisement must be predicated

solely upon the record made in the Prehearing Stipulation and ac-
companying exhibits.

9. The dates and the items advertised by Lansburgh's and Lit

Brothers were:

LANSBURGII' S ADVERTISEMENTS:
A. On January 25 , 1959:

12 modern reclining chairs with vibrators, assorted, orig. 59.93 to GO. 05 now
:?9.99.

719-603--64--1




