
:B' EDERAL 'l'RADE COMMISSION DECISIONS

FINDINGS AND ORDERS , JA TARY 1 , 1962 , TO .TUNE 1962

Ix THE ::IATTER OF

WILLIAM BUEHL EIDSOK ET AL. DOING BUSIKESS AS
EIDSO)l PRODUCE COMPANY

ORDER , ETC. , IX REGARD TO THE ALLF.GED VIOLATION OF SEC. :2 (e) OF THE

CLAYTON ACT

Docket 8064. C01nVlaint , Aug. 3, 1.960 lJeci8ion Jan. , 1962

Order requiring \ybolesale distributors of food products, including citrus fruits
TcgptabLes, and produce, in Birmingham , Ala., to cease recei,ing from

supplier!; a comili.ssian 011 substnntial purchases for their own account
for resale , sllch as a discount, usual1y at the rate of lW per nf; bushel
box of citrus fruit from a Illlll!Jel' of Flol'i(la packers.

CO:\IPLAIXT

The Federal Tr Lde CommissiOll : having reason to be1if've that the
parties respondent named in the caption hereof, and hereinafter
more particularly described , have been and are now violating the
provisions of subsection (c) of Section :2 of the Clayton Act, as
amended (1JS.c. Title 15 , Sec. 13), hereby issues its complaint , stat-

ing its charges with respect thereto as iollows:
PARAGRAPH 1. Respondents ,Yillinm Buehl Eidson, Annie Kath-

erine Eidson, j\1arie Ponder, '\Vil1imll C. Howard , Jr., and Bennie

E. Crowe are individuals and are copartners trading and doing busi-
ne,ss as the Eidson Produce Company, with their offce and principal
place of business located at 2525 Third Place "'Vest , Birmingham
Food Termimtl, Birmingham 4, Ala. Each of these respondents
individually nnd as copartners , arc hereinafter referred to collectively
as respondents.

PAR. 2. Respondents arc now, and for the past several years

have becn , engaged in business primarily as a whoJesale distributor

buying, selling and distribut.ing citrus :fruit produce , and othe.r load
products, all of which are hereinafter sometimes referred to as
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food products. Respondents purchase their food products from a large
number of suppliers located in many sections of the United States.
The annual volume of business clone by respondents in the purchase
and sale of food products is substantial.
PAR. 3. In the course and conduct of their business for the past

several years , respondents have purchased and distributed , and are
no\v purehasing and distributing, food products in commerce, as

cOlmnerce ': is defined in the aforesaid Clayton Act , as amended , from
suppliers or seners located in several states of the United States other
than the State of Alabama , in which respondents are located. Re.
spondents trfUlSport or cause such food products

, \\"

11en purchasecl

to be transported from the places of business or packing plants of

their suppliers located in various other states of the United States
to respondents who are located in the State 01 Alabama, or to respond-
ents) customers located in said state , or elsevdlere. Thus , there has
been at aJl times mentioned herein a continuous course of trade in
commerce in the purchase of said food products across state lines
behreen respondents and their respective suppliers of such food
products.

PAR. "1. In the course and cond net of their business for the past
several years, but more particula.rly since .J annary 1 , 195D , respond-
ents have been and are nO\y making substantial purchases of lood
products for their own account for resale from some, but not all , of
their suppliers, and on a large llUlnher of these purchases respondents
have recei ved and aceepted , and are now receiving and accepting, from
said suppliers a commission , brokerage, or other compensation , or an
allowance. or discount in lieu thereof, in conneetioll therewith. For
example , respondents make substantia1 purchases of citrus fruit from
a llumber or packers or suppJiers Jocated in the State of Florida , and
receive on said purchases, a brokerage or commission , 01' a discount
in lieu thereof, usually at the rate of 10 cents per 1:% bushel box , or
equivalent. In many instances respondents receive l lower price

from the supplier which reflects sflid commission or brokerage.
PAR. 5. The acts and practices of respondents in reeeiv.1ng and ac-

cepting a brokerage or a commission , 01' an allo'lyancc or discount in
lieu thereof, on its own purchases , as above alleged and described , are
in violation of subsection (c) of Section 2 of the CJayton Aet

amended (U. C. Title 15 , Sec. 13).
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L11r. Cecil G. Miles and L111. EMil J. i1ezines for the Commission.
1111. lV. S. Pritchard, J,' " 1111. Wington D, 111cCall and Mr. R. B"lCe

Robertson, Ill of Pyitchuj'cl : illcOall c. Jones Birmingham, Ala. , for
respondents.

nTIAL DECISION BY LEO::T R. GROSS , HEARTXG Exx nNER

PHELDlI)\AHY STATE)IEXT

This complaint issued on August :3, 1960. It charges respondents
with vioJating subsection 2(c)' of the Clayton Act , as amended (15

C. Sec. 13), by "receiving and accepting, from said snppliers a
commission, a brokerage, or other compensation or an alIowance or
discount in lieu Lhereof ' on their purchases of citrus products and
other merchandise purchased by respondents, which moved in " corn-
meTce " as commerce is defined in said Act. Hespondcnts answered

the complaint and hearings were conducted at BirmingluLln , Alabama
on January 30 , 1961 , and in Tampa , FlorLda, on June 22 and 23 , 1061.
Hespondents petitioned the Federal Trade Commission to enjoin the
Florida hearings, but I'esponc1ents motion was denied. No one ap-
peared on behalf of respondents at the Florida hearings even though
ample notice of said hearings had been given. At the Tampa hear-
ings counsel supporting the complaint introduced eyidence into the
record and completed the introduction of evidence in support of his
case- in- chief. By order dated June 27, 1H61 , respondents were given
until .July :)1 , 1961 , to designate the dates and phces at "which they
desire,d hearings to oiler evidence in their behalf. Thereafter respond-
ents moved and 'were allowed an extension of t.ime until August 7
lDG1 , in which to designate hearing dates and places. Respondents
Ltiled to file any request lor hearing dates and places to introduce any
evidence in their behaH , and an order was entered on August 17 , 1961
fixing September 22, ID61 , as the date for filing proposed findings
conclusions a.nc1 order pursuant to the Commission s Rules of Practice
for Adjudicative Proceedings. Such proposed findings , conclusions
and order were filed by both parties.

Based upon the entire record in t.his proceeding, including thb
exhibits which hn,vc been received in evidence , the cxalniner makes the

1 " That it shall be unlawful for any person engaged in commercf' .. .. .. to payor grant
or to rl'ceiveor aceept, anything of YilJue as 11 commission , brokerage, or other compensa-

tion , or allowance or discount in 1icu thereof, except for services rendered in cOl1neetion
with the sale or purchase of goods, wnres , or merchandise either to the other party to sucb
transaction or to an agent, representati,e, or 001er intermediary therein w11e1'c such inter-
medi uy is :Jcting in t'aet for or in behalf or is subject to the direct or indirect control
of an - JJarty to sucb transaction otber than the person by wbom such compensation was so
g-r:JIIted or paid.
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findings a.nd conclusions hereinafter set forth. Any findings pro-
posed by the parties which arc not hereinafter made in the form in
which proposed, or in substantial1y that form , hereby are rejected.
The fact that no finding in this opinion snmmarizes the evidence in
the lTHlllnCr in which the parties have requested it to be summarized
docs not mean that the hearing examiner has not considered such

evidence. It means merely that the examiner deems the E'Yic1ence

which is summarized in his findings to be suffciently probative , suh-
stantial and material to dispose of the issues. All motions made by
the parties which have not previously been ruled upon or "hich are
not herein speciIica.lly ruled upon hereby are overruled and rlcnied.

Based upon the entire recoTCl and the evidence, the examiner makes
the following:

FIXDums OF FACT

1. The compla,int states a good calise of action against the re-
spondents. The Federal Trade Commission hns jurisdiction over the
respondents and the subject matter of thjs proceeding; and this pro-
ceeding is in the public interest.

2. 1Yi11iam Buehl Eidson , Annie Katherine Eidson , :\f,1lie Ponder
'Yilliam C. Ifowa.rd , Jr. , and Bennie E. Crowe are copartners doing
business as Eidson Produce Company ''lith their principal office and
place of business located at 2525 Third Place 'Vest , Binning-ham Food
Tennina1 , Birmingham 4 , Ala. Respondents are now and for several
years last past , jncludiDg the year 1959 , hayc been engaged primarily
as wholesale distributors of food procluds, including citrus fruits
vegetables, and produce. Respondents Ivere and arc buying, selling
and dist.ributing the aforesaid citrus fruit a,Dd food products , which
move to them across state lines. Respondents purchase their citrus
fruit and other food products from a large number of suppliers located
in many sections of the 1Jnited States and in difl'erent states thereof.

8. Hesponclents are engaged in "commerce" as that term is defined
in the Cla,yton Act, as amended.

4. The annual business transacted by respondents for the year 195D

to the present time was substantial. The)' were one of four business
concerns conducting a similar business jn the Birmingham area ,yho
had substantially the same sales yolmne. 'Villiam Buehl :Eidson is the
senior and managing partner of respondents' business. John ,Y.
Poneler, husband of respondent :Ma.rie Ponder, is respondents ' general
offce manager. 'Yil1iam Buehl Eidson , during the period covereel by

the complaint, purchased most of the citrus fnlit on behalf of re-
spondents. ::10st of such purchases were cOllsummatecl by long dis-
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tance telephone conversations with suppliers loeated in the State oT

Florida. ",Vritten offce memoranda of the conversations which indi-
cated the price at which purchases "-ere made "-ere kept by respondents
in the usual and regular course of their business. Specimen copies
of such memoranda are in evidence.

5. For a period of timc respondents purchased citrns fruit through
",Villianl l\Ianis, a broker. However, when respondents ascertained
that they could make their purchases direct and obtain the allmyance

in lieu of brokerage they abandoned the practice of purchasing
through brokers and purchased their fruit directly. Mr. Eiclson
testiiied that he might receive as many as 10 cans in one day from
sellers and that he "\yant.ed to be sure that his compa,ny was competi-
tive; " we buy at the lowest price ,YC can buy; and I am sure that if
\Villiam lanis is making it a dime higher, he s not getting any
business.

6. The allowances 111ade in lieu of brokerage to respondents \"ere
somctimes pa.id by separate remi !tance, and sometimes paid by deduc-
tion from the market price stated on the invoices. Somet.imes prices
were quoted to respondents a.nd negotiated on a. net basis, i. , the price
quoted to respondents was the price which respondents would pay net
after the allowa.nce in lieu of brokerage had first been declncte,

7. During the year 195 ) one of respondents ' suppliers , Xmvbern
Groves, Inc. , of Tampa , Florida , paid to respondents in lieu of brok:er-
age the sum of $1()D.78 (CX 86- J ancl8Ci.-K). Although respondents
den)' that thcse payments or a.llowances constituted , or weTe in lieu of
brokerage, the payments have been elwractcriL;ccl in said exhibits as
brokera,ge by the sellers , and the hearing examiner hereby finds that
they ""ere in lieu of brokerage.

8. During the relevant period the practice 01' the Florida citrns
frujt proclucers of making an allo\,ance in lieu of brokerage tu their
eustomcrs, including these respondents, ,yas :11 accepted custom in
that industry. The practice was generally known and fullowed, 
the allowance were not made , the purchaser would take his business
to a supplier who would make the allmnnee (Tl'. IDJ).

D. In the course and conduct of their business for the past se\"eral
years , but more particn1flrly since J anuary 1 1959 , respondents have
been and are now making substant5al pm'chases of food products in-
cluding citrus fruit on their own account for resale. Respondents
have, received and accepted from their suppliers a commission , broker-
a.ge , or other compensa.tion 01' an a, Uo\y:tlce or discount in lien thereof
in connection there\vit11. Hesponc1ents either knew , or be-ca.nse 01 their

many years of experience in , and knO\y1E (lge of , the practices in the
719-603--64--
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produce industry should have knmvn that they were receiving such
brokerage or commission or a discount in lieu of brokerage.

10. During the relevant period the price of citrus fruit was quoted
on the basis of a brncc box containing 1% bushels. The price fluctu-
ated and was usually quoted in increments of 25 cents , $2. , 82.
or $3 a bruce box. In the industry fL ca.rton ",.ould be lutlf of a bruce
box in content , a.nd its price \"oulcl be haH the price of a bruce box.
Occasionally the bruce box prices fluctuated 50 cents up or down.

11. Respondents in the course and conduct of their business during
the year 1959 and thereaiter received a commission , brokerage, or
other compensation, or a discount in lieu thereof on their purcha.ses

of citrus fruit from the citrus fruit vendors in the State of Florida
in contra.vention of Section 2 (c) of the Clayton Act as amended.

12. The Federal Trade Commission as a part of its case- in-chief is
not required to prove that these respondents had knowledge that they
were being paid a commission , brokerage , or allowance in lieu thereof.
However, the hearing examiner finds that these respondents knew
that the,y were receiving a commission ) brokerage, or an allowance
in lieu the-reof on the citrus fruit purchased by them from the Florida
citrus fruit producers during the yeaTs covered by the comphtint.
The acts and practices of respondents in accepting a commission

brokerage, other compensation, or a.llowance in lie,u thereof did and
does constitute a. violation of Section 2 (c) of the Clayton Act as
amended (15 U. C. Sec. 10) and shou1d be proscribed.

DlSC"CSSJOX

That section of the Clayton Act which has been invoked in this
proceeding, Section 2 (c), proscribe,s a. practice which is entirely sepa-
rate and distinct frOIn the practices ,vhich are proscribed by Sections
2 (it) Hnd 2 (d). It is the. 1'ecdpt or acceptance of the comrnission

01' allmyance in lieu of brokerage which is (leclarecl to be unlawful
by 2( e). Price discrimination , competitive injury, and scienter
on the part. of the person receiving the pa,yment neeclnot be proven.

Section 2 (c) is tOlnny iudependcnt of 2 (a) of the Chyton Act.
Sec.tioll :2 (c) creates a separa te oHense. The dec.isions in Biddle
PnTChasing Co. FTO 96 F. 2d 687 , and G"eat AtZunt,:c 

&: 

Pacific
Tea Co. v. 1'1'0 lOG F. 2d 667 , have uegated the 1ega1 duty of the.
Commission to make the same proof in a 2 (c) proceeding as is re-
quired ill n. :2(a) proceeding. This e,xamiller reads Biddle and 

&: 

as holding that the payment or receipt of the brokerage is in itself the
prohibited act; that Congress has made such prohibited act illegal
per se; aud the Federal Trade Commission llced not prove either




