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stone Tire and R,nbbcr Company, directly or indirectly, pays or
contributes anything of value to any such marketing oil company in
connection with the sale of TBA products by The Firestone Tire
and R.ubber Company or any distributor of Firestone products 
any wholesaler or retailer of petroleum products of such marketing
oil company;

2. Paying, granting or allowing, or offering to pay, grant or a11o,,
anything of value to Shell Oil Company or to any other marketing
oil company for acting as sales agent or for otherwise sponsoring,
recommending, urging, inducing or promoting the sale of TEA
products, direct1y or indirectly, by The Firestone Tire and Rubber
Company or any distributor of Firestone products to any whole-
saler or retailer of petroleum products of such marketing oil
company;

;-). Reporting or part.icipating in the reporting to Shell Oil Com-
pany or to any other marketing oil company concerning sales of
TBA products to wholesalers or retailers of petroleum products
individually or by gronps, of any such marketing oil company.

I t is f1u'ther oTdenxl. That the initial de,cision as so modified and
snpplemented be, and it hereby is, adopted as the decision of the
Commission.

It i8 fUTtheT onleTed. That respondents Shell Oil Company and
The Firestone Tire and Rubber Company, corporations , shall , within
sixty (50) days after service upon them of this order, file Tfith the
Commission a report, in -writing, setting forth in detail the manncr
and form in Tfhich they have complied with the aforesaid order to
cease and desist.

Ix THE IA TTER 

COLGATE-PAL IOLIVE CmIPANY

ORDER. ETC.. IX REG \RD TO THE ALLEGED VIOLATIO:r- OF THE
FEDERAL TRADE Cm,Il\IISSION ACT

Docket 7660. Complaint , Nov. 1959-Decision , l1-Ia1. 9, 1961

Order requiring a manufacturer of a dentifrice, among other products, with
headquarters in New York City, to cease representing falsely in advertise-
ments and television commercials that its "Colgate Dental Cream with
Garr101'' formed a " protective shield" around teeth, thereby affording

l1sers complete protection against tooth decay or the development of
en vities in their teeth.

Edward F. Downs , Esq. and Anthony J. Kennedy, Esq. S11 pporting
the complaint.
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Ohl by iliathias F. Oorrea, Esq. and
Corydon B. D""ham, Jr. , Esq. of New York , N. Y. , for respondent.

INITIAL DECISION BY LEON R.. GROSS , I-IE.\RIXG EXA:\HKER

PRELUfINARY STATE fE: rTS

The complaint issued in this proceeding on K ovember 10 , 1959
charges respondent with violating the Federal Trade Commission
Act by using false, misleading and deceptive representations in adver-
tising- a dentifrice , Colgate Dental Cream with Gardol , s01d by it in
interstate commerce. H,espondent a,nswereel the complaint; prehear-
ing conferences were helel; and hearings were had in '\Vashington

C. and KBW York , New York. Proposed findings of fact, c.onelu-
sions of law , and proposed orders "were filed by the pa.rties and orally
nrgl1ecl on June 17 , 1960. On February 4, 1060, a ruling was issued

granting the motion of counsel supporting the compla.int to strike

portions of respondent's answer. On February 26 , 1960 , a ruling was
issued denying re,spondenfs motion to dismiss the proceedings on
the grollnds that the initial complaint failed to inform the respond-
ent. adequately of the charges it would have to meet, and on the
further grounds that counsel supporting the complaint had failed
to sustain the burden of proof imposed upon them by law.

This is one of the first proceedings under the Federal Trade Com-
mission Act against allegedly deceptive television advertising.
TheTe is no snbstantia1 controversy over the legally operative

facts. Respondent contends (1) its advertising was not false, mis-

leading- and deceptive; and (2) should this fact be found against
, that it has , nevertheless , voluntarily abandoned the condemned

practices; and that this proceeding should be dismissed because all

that could be accompJishecl by a cease and desist order has already

been achieved by re-spondent's ,voluntary a banclonment of the prac
tices.

Two cate,gories of respondent' s advertising are assflilecl in this
proeee.cling: "print" advertising and television advertising. The print
advertising in evidence in this case does not require the application
of any erite.ria different from that Vi-hich has been applied in connt-

less prior print advertising cases '1'here the charges are that such
advertising is false, misleading and deceptive. The precedents for
judging such print advertising are legion.

Television fl,d'ic e.rtising, on the other hanel, has in it an element
'i"hieh the examiner has designated " visual innuendo." An example
of visual innuendo in television adve.rtising is those advertisements
in which men in white coats similar to those worn by doctors and
dentists , n,dvcTtise pharmaceut.ieals. The television advertjsement
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does not state that the person in the white coat is a doctor or dentist
but such innuendo is intended , and usun11y is draVl'l by the viewer
even though 11ei ther expressed nor directly -implied.

Although the visual innuendo of a television advertisement may be
a bit empirical , television advertising, as all other forms of adver-
tising, can be subjected to a disinterested, objective, dispassionate

judgment whether it is , with its visual innuendo false, misleading
and deceptive.
The hearing examiner fids that counsel supporting the com-

plaint have proven in this proceeding the legal1y essential al1ega-
tions of the complaint by a preponderance of material, relevant

and probative evidence and enters an order granting counsel support-

ing the complaint the relief requested.
On the basis of the entire record, the examiner makes the fidings

of fact hereinafter set forth. Findings reqnested by counsel which
are not specifieal1y adopted and incorporated in this initial decision
are rejected. The fact that the examiner has not incorporated in this
decision, nor rejected , nor dismissed specifically, evidence which is
in the record , should not be construed as indicating that such evidence
has not been ful1y considered by the examiner in preparing this
initial decision. It indicates merely that the evidence which the
examiner has speeifieal1y incorporated in his findings of fact is
suffciently preponderant, relevant, probative and substantial for a
proper adjudication of the issues.

The hearing examiner has excluded two offers of evidence by
the respondent which merit comment:

A series of RTticles written by various persons relating to tooth
decay in general and the al1eged properties of Colgate Dental Cream
with Gardol , (exhibits RX 3A through RX 3Z 58) was excluded
because (a) no evidence was introduccd as to the qualifications 
the persons who wrote the articles; (b) the authors of the articles
were not tendeTecl for cross-examination by counsel suppor6ng the
complaint; and (c) to have received such hearsay evidence into the
record without affording counsel supporting the complaint an oppor-
tunity to cross-examine the authors of the articles, would have
deprived counsel supporting the compla.int of a very fundamental
and basic legal right.

A series of advertisements of dentifrices by respondent's com-
petit.ors was excluded bec.ause it is irrelevant a,nd immaterial. 1100g

Indllst1'ies FTC 855 S. 411. A respondent to Federal Trade
Commission proceedings may not escape the penalties of its own
"\vrong doing, by showing or attempting to show similar wrong
doing of that respondent's competitors. The advertising of respond-
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cnt' s compptit.ors is not relevant to determining whether respondent
Colgate s advertising was false , misleading tnd deceptive.

The examiner makes the following

FIXDINGS OF FACT

The Federal Trade Commission has jurisdiction over the parties
and ovei' the subject matter of this proceeding and this proceeding
is in the public interest.

The complaint filed herein states a good cause of action against
respondent, and counsel supporting the complaint have proven the
essential allegations of the complaint by preponderant, relevant
probative evidence in the record.

Respondent is engaged in commerce as "commerce" is defined in
the Fedcml Trade Commission Act.

Colgate-Pa.1mo11ve Company, a Delaware corporatioll whose con-
solidated income account for the year ended December 31 , 1959
was $581 081 680 has its principal offce and place of business located

at 300 Park Avenue, New York , New York. It manufactures , adver
tises, offers for sale , sens, and distributes , in int.erstate and foreign
c.0I111nerCe, fl dentifrice designated "Colgai-e Dental Cream with
Gardol" and various other products to distributors and retailers
for resale to the public. Respondent's domestic sales of Colgate
Dental Cream with Gardol for the six months ended .Tune 30, 1058
were $30 764 764.

In promoting the sale of its products respondent advertised and
does Ldvertise extensively in magn,zines of nat.ional circulation, in

newspapers of interstate circulation , and by means or television pro-
grams and commercials broadcast over nation-wide networks.

In the conduct of it,s business , at an times material to this pro-
ceeding, respondent has been in substantial competition , in commerce
with corporations ! firms , and individuals in the sale of dental cream.
At the time the complaint issued in this proceeding respondent was
representing in both its print advertising and its television adver-

tising that brushing with Colgate Dental Cream with Gardol would
put a "protective shield" around teeth , and prevent tooth decay. The
manner in which this theme is developed in the print advertising 
accurately shown in CX 15 , CX 16 , CX 17, CX 18, CX 10, CX 20
CX 21 , CX 22 , CX 23, ex 24 , and CX 26. The treatment of this
theme in respondent's television aclve.rtisements is accurately shown
in CX 3 , CX 4 , ex 5 , CX 6 , ex 7 , CX 8, CX 9, ex 10 , CX 11 , CX

, CX 13 , and ex 14.
It is stipulated in this record that neither Colgat.e Dental Cream

wit.h Gardol nor any ot.her dentifrice on the market at the time this
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complaint issued, or 11m\"

tion against tooth decay

mouth.
The word "audio ' as used in these findings refers to that portion of

respondent' s television advertisements which communicates by means
of the auditory S8nse. The word "video" refers to that portion of the
television presentation which communicates by means of the visual
senSB. In addition to the audio and video portions of the advertise-

ment , considered separately, there is it "visnal innwmdo" in tele-

vision advertising which was briefly alluded to and characterized
above in the Preliminary Statements.

Respondent' s print advertising and its television advertising at the
time the complaint issued herein in November, 1959 , sought to con-
vey, and did convey, the impression to the prospective purchasers of
Colgate Dental Cream with Gardol , (the television advertisement

by means of visual innuendo) that persons who brushed their teeth
with that toothpaste would thereby prevent decay from getting to

their teeth; that "Gardol forms an invisible protective shield around
your teeth.

The video portion of respondent' television advertisements

depicted objects being propelled toward but not hittin

q, 

a person

because of an invisible shield. The visual innuendo was intended , and
was conveyed to the viewer, that decay cannot get to the teeth of a

person brushing with Colgate Dental Cream with Gardo1. This
representation was and is false , misleading and deceptive. It deceives
and misleads the public concerning the properties and the caries-
prevent.ion value, if any, of Colgatc Dental Cream with Gardo1.

Respondent' s specimen television advertisements in evidence (eX
, CX 5 , CX 7 , CX 9 , and CX 11) have the following audio
sequence: In ex 3 as Th.fighty Thlouse in the video sequence takes
the top off a Colgate with Gardol tube and points to the Happy Tooth
standing near by, the audio. portion says

OW to put up tbe invisilile protective shield around our Happy Tooth
with Colg"ate Dental Cream with GARDOL. (Emphasi1' supplied.

affords the nsers thereof complete protec-
or the development of cavities in their

At this point in the video portion of the advertisement , Mighty
1\1011se spreads Colgate Dental Cream on a toothbrush , flies around
the tooth and puts up a "gardol shield,

In the video portion of CX 5 , CX 7 , CX 9 , and CX 11 , a coconut
teunis ban , and 1ariat are thrown or hit toward a person in the forc-
ground of the scene. The coconut. , tennis ball, and lariat bounce off
an unseen transparent glass shield which is, invisibly, between the
person propellng t.he objects, and the person toward whom t.he
object is propel1ed. The eocollut , tennis bal1 , anc11ariat do not reach
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the person at whom they are thrown because they cannot 
get to them.

The audio portion accompanying this action (CX 6A, CX 8B , CX
lOB , CX 12B) says

And here s how Gardal works. Now just as I was protected by this (man
knocks on sl1ieJd) invisible shield, Colgate s with Gardal forms an invisible
protective shield around your teeth. Fights tooth decay. 

. . 

and bad breath
all dayi Yes, for most people, just one bru8hing stops mouth odor an day.

Respondent's print advertising in the record actually shows a
transparent protective shield in front of the teeth of a person whose
face appears in the advertisement.

The invisible shield theme in respondent's advertising had the
tendency to and did deceive prospective purchasers of Colgate
Dental Cream with Gardal insofar as it represented the true nature
of the properties of Colgate Dental Cream with Gardol, and the
manner in which Colgate Dental Cream with Gardol inhibits tooth
decay.
Respondent's print advertising and the visual irmuendo of its

television advertising were intended to convey the impression , and
did convey the impression , that decay could not get to the teeth of
a person brushing with Colgate Dental Cream with Gardol, just as
the eoeonut , tennis ball, and lariat could not get to the pcrson at
whom they ,vere thrown, because of the " invisible shield. " This \vas

and is , a false , misleading and deceptive portrayal of the true proper-
ties of Colgate Dental Cream with Gardo1.

Such false, misleading and deceptive advertising is proscribed by
the Federal Trade Commission Act.

W1,en the complaint in this proceeding was served upon respondent
alerting respondent to the Commission s objection to the " invisible
shield" theme, respondent, at a cost in excess of $100 000 , promptly
took steps to eliminate, and eliminated, the invisibJe shield theme

from its print and television advertising. It has not been used since.

The invisible shield theme has not been reinserted in respondent'
advertising since it was eliminated for the purpose of meeting the
objections thereto stated in the instant complaint issued November

, 1959. The evidence in this record does not support a fiding that
respondent win not, in the future, unless restrained by this Com-
mission, misrepresent the true properties , and earies inhibiting
value, if any, of Colgate Dental Cream with Gardol.

DISCUSSION

It is in the public interest to prevent the, sale of commodities by
the use of false and misleading statements and representations.

Par7'6 Austin Lipscomb v. FTC 142 F. 2d 437 (4 S. & D. 16RJ citing L. & C. -:Iayers
Co., Inc. v. Federal Trade Commission , 97 I" . 2d 365, 867 (2 S. & D. 460).




