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Syllabus

The respoTI(lents ' appeal is denied. The initial decision , modified
as noted above, is adopted as the decision of the Commission.

FIX AL OHDER

This matter having been heard by the Commission upon the appe
filed by the respondents from the initial decision of the hearing
examiner; and

The Commission having denied the appeal for rea,sons stated in
the accompanying opinion and having further determined that the
order to cease and desist contained in the initial decision should be.

modified:
it is o'f'dered That the unnumbered paragraph in preamble to the

three llumhcrc(l paragraphs contained in said order be , and it hereby
, modified La read as foHows:
it is ordered That respondent 'Vitkmycr Press , Inc. , a corpora-

tion , and its offcers , and respondents Dan Dale Alexander and
Bernard ,Vitkowcr, individu8.lJy flnd as of-ficers of said corporation
and respondents ' represpntatives , flgcnts and employees , directly or
through any corporate or other (leyice, in conne,ction with the offer-
ing for sale , sale or distribution of a book entitled ( \.rthl'itis and
Common )ense. ' or any other book or books of the same or of aY)-

proximately the same content, material or methods, whether sold
lInder the SaIne name or any other name , in commerce , as ( commerce
is definml in the Federal Trade Commission -,\.ct, do fortlrwith cease
and desist from representing, clirpct1y or indirectly, that the regimen
set out in said book provides:

It is fUTther oTdci' That the initial (!ec.ision , as so modified , be
f1ld it hereby is , adopted as the decision of the Commission.

It is fU.Tthu D1'dered That the respondents sha1l , within sixty (60)
aays after service upon them of this order, file with the Commission
a. report , in "riting, setting forth in detail the manner and form in
which they have complied with the order to cease and desist as
modified.

1)/ THE :JL\TTEH OF

TIlE CLINTON WATCH CO)IPANY ET AL.

ORDER , ETC. , IK REGAIW TO THE ALLEGED VIOL-\TIOX OF THE

FEDEIL\L TIL\DI cnJDIISSIOX ,\CT

Docket Cmnplaint , JJoJ" J.95D-Dcci.'ion , .July 1%0
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tising their wntches, whclJ in fact the gnlll"ntee required payment of an
11lclisclosed service charge for rcpnirs or adjustments; aull to cca:-e pre-
ticketing theil' watches 'Vitll exaggerated flmounts and designating fictitious
prices as "retail prices" in cfltalog illserts and other nd'Vertising, whereby
retailers were enabled to mislead the public as to the usual retail prices.

;111'. lVillia.n A. Somers for the Commission.
.lIr. Pa-ul G. Annes of Chicago , Ill. : for respondents.

Ii\'lTL'\L DECISIOX BY LOIn:"" H. LAUGHLIN , I-lEA RING EXA1\rINEH

In this proceeding respondent. watch company and its offcers are
charged with haying cngaged in llnf:1ir and deceptive acts and prac-
tices and nnfn.1J' methods of competition :in commerce in violation of
t.he Fcderal Trade Commission Act. These alleged acts and practiccs
in Sllbstance. are that respondents h:1Y(, nwc1e deceptive so-caJled
lifetime gUfirantpcs

'J of their \fntchcs and have also used fictitious
pricing by setting forth exaggcl'iltec1 anc111ntrl1e l'etail prices of their
watches on tickets atulelwd to tbpir watches : and b:y quoting certain
exagg. r:ltecl flld 1111tr11(' retail prices in their cntn,logues. brochllre
ancl other adyertising media relating to such watches.

In this initinI decision t.he clJHrges of the complaint are found to
be. sl staincel by jhe e,..iclenc(' as to all ponclents named in the com-
plaint except l'e pondent:s Bernard .T. Cogan an(1 :.Jax :\1agnns in
their individual l'npacitie , flS to ".:1011 the comphlint is dismissed
for l'ensons hereinafter set forth; but, sflirl 1\170 rcspondents are in-
cluded ill the Jjnc1ings rlTHl order as ofJ-iers of the respondent. cor-
poration.

This proceeding was instituted by the issuance of the complaint
on ::l:1rch 11. J n:iD. Thereafter clue service of process was had upon
aJl respOlHlents : \vho joint1y filed their answer on April 22, 1959.

At a lwaring helel in Chicago , lll. on ,JUll ) IDSD , tile Commission
case. \yas presented , ancl Oll t:eptembcl' 28 , lD5B, the respondents

presented their evidence at (l further l1e:1ring in Chicago. The
parties tlH re:1ftcr. on Kovember IG , ID5D. filed their respective pro-
posed findings of fact COllclllsions of In w nnd order. Those pro-
posals \vhi('h havc been adopted are jnc1lHled in the initial decision
pithcr jJl SubsUllcr or vcrbntill , nnd nl1 others haye been rejected.

Thp recorcl is quite brief, consisting of on1y 73 pflges of test1mony
stipulations of Jact: ) l'erna,l'ks oJ c01l1St 1 :1lcll'uhngs of the cxaminer
pIns l:i documentary Commission's exhibits ) a11 being nclvertiser;wnts
and relat.ed papers of respOll(;ellt. Tlw r('con1 \\ as matl'rially short-

ened by C0l111Sf'1 stipubtilJg most of the eTirlence , by relatively brief
teshmony: find by fI general absence of object.ion to eyiclence.
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Respondents , during the hearing, petiboned the hearing examiner
to a.ccept a consent order agreeable to both parties, but acceptance
thereof was conditioned by a claim that in order to avoid serious

injury to respondents ' business : issnance of any decision herein should
be withheld until all the Commission s pending cases against various
competitor watch companies werG also ready for decision. Counsel
supporting the cOlnpJaint opposed this petition , although quite wjlJ-
ing to agree to a consent order not so conditioned. The examiner
denied this petition (R. 6-8) and also a )ater motion to the same
elIect (R. 58-60), primarily upon the ground that he had no author-
ity to so ad , sjnce the matter is one of administrative policy and

discretion vested solely in the Commission itself, to ,vhich body such
a petition should be addressed (R 6- , 32). That this is the law is
no Jonger open to 

CJ!IPstion. See 1100 0' 111d1Js/;i' , Inc. v. FTO and
FTC v. C. E. Niehoff Co. (1058), 355 S. 411 , 413-414 , rehearing
denied 356 U. S. 905 , holding that such power is not even vested in
the Courts. No statute and no rule of the Commission deleg;ltcs
such authority or discretion to a hearing examiner. He can only
pass upon the particular adjudicative proceeding before him , and
The taking of evidence and subsequent proceedings shall proceed

with all reasonable expedition" (Commission s Roules of Adjudicative
Proceedings, S 3. 16 (d). AJso by the Commission s Rules (s 3.
(d)), the, hearing examiner must dispose of an agreement containing
a consent order ,yithin 30 days 01 its receipt , either by accepting it
and issuing an initial decision based thcreon or by rejecting it.

Several motions to dismiss for lack oJ proof were made after the
close of the Commission s case- in-chief. The)' 'vere denied , with leave
to renew the same at the close of all evidence , or in the filed pro-

posals , which latter method respondents have followed. The said
motions of respondents Cogaon and :Magnus. made at the time the
ComJlission s case ,ras rested , were denied as being procednralJy pre-
mature in any event. The motions as to alll'esponclents were denied
on the basis that a pTima facie case had been made , 111der the now
wel1- Established doctrine of Vulcanized Rubbe!" and Plastics Co.
Docket 6222 (1055), FTC 533 , decision (1956) 53 FTC 020
affrmed on review in Vulca11izBd Hubbep and Plashes Co. Y. FTC
(GA. of D. C. 1058), 528 F. d 684 , 1ol1owed in the Commission
order of 1\lay 27, 19fJ9 , in Ti'l21cen Roller Bea.7'ing Co. Docket 650
and its order of January 5 , 195 , in Scott Papc7' Co. Docket G55

and in sevend other decisions. The motions arc renew'cd in respond-

ents ' proposals on the basis oT the insuficicncy of the evidence as to
each ilnd aU respondcnts but, except as to respondents Cogan and
:JIagnlls sole1y in their individual capacities , they are denied because
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the evidence fll11y sustains the a11egations of the complaint , as here-
inafter specifically found.

The two basic issues in contest herein are (1) whether the words
All lUovement Parts Guaranteed For Life never to break" and

simDa.r expre.ssions used in the advertising oi respondents ' watches
fire false , misleading and deceptive; and (2) whether the respondents
hayc faJsely represented the proper retail prices of their wate-hes

by pre-ticketing and otherwise advertising them at fictitious prices
far above the actual Tctail prices at \vhich s11ch watches are sold to
the public. Both oJ these issues are herein found to be sustained
by the evidcIICf' , and snch acts and practices are heJel to be violative
of the Feclerfll Trade Commission Act. A eease-and-desjst order
appropriate thereto is herewith issued.

In determining the facts in this proceeding llpon the whole record
as required by Inw , the hearing examiner has given full , careful and
impartial consideratioJl to aD the evidence and to the fair and rea.-
sonable infercnces arising therefrom. lIe hns found those facts
alleged in the complnint , ,yhich a.re admitted by the answer, to be
true. Therefore , upon clne consideration of the whole record , as we11

as from the personal observation of the conduct and demeanor of the
witnesses , the hearing e.xaminer makes the following findings of fa.ct:

J. It is alleged in the compJaint. and admitted in the answer and
upon the pleadings find evic1t'IlCe factnalJy fonnd that respondent
The Clinton ,Vfltch Company, is ;t corporatlon organized , existing
and doing bnsine2s nncler and by virtue of the laws of the State of

Illinois, with its offce and principal place of business located at
111 South ,Vacker Drivc: Chicago , lB. ; thaL respondents Irving
L. IVein , Bernard J. Cogan and 1\1ax :i\agJlus are offcers of the C01'-

pontle responc1rnt: and that. l'esponclcnl. ,Yell! formulates , directs and
controls the acts and practices of the corporate respondent , including
tlw, acts and practices hereinaiter set forth. The address of 1'0-

sponc1enes offcers is the same as that of the corporation.

It is undisputed that respondent ,Vein is the president of the

respondent corporation. JIe fllone formulates , directs and controls
the corporate policies , acts ancl practices (R. 39 , 40-41). W.hile it IS
admitted in paragraph T"\vo of the Answer that respondent Cogan
is Vic, Presiclent and rcspondent l\Iagnus is Secretary of the cor-
pm' ate respondent , the former fnnetioning as sales manager and the
latter as bookkeeper and accountant (R. 17-18), neither Cogan nor
:\Iagnns has anythjng to do with the corporation s advert.jsing and
pricing practices (R. 17- 37-30). Neither Cogan nor Magnus

h01d any stock in the corporation , and neither of them is a director
there01 (H. 3D-40). Under these circumstances there is no personal

(j408f)S-u3-
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authOl'ity, interest or action shown on the part of either of them in
the practices of respondent here under attack , to warrant an order
against either in his personal capacity. See Opinion of the Com-
mission , dated October 20 , 1950 , in Docket 7146 Tmns-Continental
Clearing Iiouse , etc. , et al. and authorities cited. The complaint

herein should therefore be dismissed as to respondents Cogan and

Magnus , each in his individual capacity, but not in his capacity as
an offcer of the corporate respondent.

2. The evidence also sustains the al1ega,tions of the compJaint that.
respollclents are now , and for some years 1ast past have been , engaged
in the advertising, offering for sale, sale and distribution of watches
to mail order and discount houses and wholesalers , and also to 1'8-

t.ililers for l'esille to the public. See Hecord , pages 10- , inclusive
stipulation of fact.; pages 16-28 nnd il--ilG; and also all of Com-

mission 8 Exhibits l-A- through 13-D. The evidence clearly dis-
doses a very substant.ial annual volume of business of about
$1,500 000 (R. 4()). This business is clone "ith about 4 000 distribu-
tors: but about $100 000 of it is done mainly 'i,- ith about 100 retail
distributors (n. 41 , 45-46). These customers of respondent corpora-
ion are located throughout the United States : and the record clearly

cstnblislws tl1nt-, as al1eged in tbe complaint, rcspondents, in the
course and conduct of their business, no\\" calise, and for some time
Jast past have cansed : their said product.s ; 'iyhen sold , to be shipped
from their place of business in the State of Illinois to purchasers

thereof 1ocat.ecl in various other St-ates of the Uni1cd States, and
now maint.ain and at fll1 times mentioned herein have maintained , a

substantial course of trade in said products in commerce , as "com-
merc(' :: is defined in the Federal Trade Commission Ad. Hespond-
eIlts admit this in t.heir Ans\yer. Hnd the stipulat.ion of record shows
nUlnel'ousadual l1bstantial purchases from respondent of its
watches by a number of specific,dly named je'iyelry merchants , both
wholesa1el's and retailers (B.. 10-15), located in 1'l11'ious places in
the Stat.es of Indiana and ,Visconsin.

3. The complaint furthcr alleges and the evidence establishes
without dispute: that respondents used such words and expressions
as "All !\ovement Parts GUAHAJ\TEED FOI, LIFE Never To
Bl'cal ' in the advcrti3ing of some of their watches , thereby repre-
senting that the movements of said \\-atc118S are ful1y gua.ranteecl by
them in every respect. See Commission s Exhibits 11 A through -
Hespondents contelld that after such guarantee was adopted eYeral
years ago ; they helve made no charge whateyer for repair parts 
other service charges when cldecti"c watches are returned to them
for correction of such deJects under their guarantee. See Exhibit 12
Service Dept. price list. , eUe.ctive A_ug. 1:2. ID:)7 as compared to their
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earlier service price list , Exhibit 6-B. They have only eharged re-
1mbursement for packing, postage, insurance, and other expenses
incurred in returning repaired or replaced watches to customers. 

is also true that some of their cheaper brands of watches do not
carry said guarantee (R. 27). But al1 such statements and repre-
sentations of lifetime guarantee are false , misleading, and deceptive
because the gnarantee furnished by respondents actually require the
payment of a service cha,rge for repairs or adjustments , which fact
was not discJosec1 in respondents ' advertisements. That this reim-
bursement charge was 8malJ and the actual cost to respondents
sJightly exceeded it are immaterial. The guarantee jtself 8ays the
watch is "ul1conditiona1Jy gnaranteccF and the guarantee 18 "a11-

jncll1sive." Its Jirnitations only except certain named breakages and
the like. Reference on the back of the guarantee slip (Commission
Exhibit. I1-D) to a. $1 handling charge -for servicing the watch does
no1. relieve it of the cnpacity and tendency to deceive the Pllb1ic.
The consumer does not actually see that precise gua.rantee all his
wat.ch until he actually purchases it (n. 2G) and may miss it alt.o-
gether because of its lack of prominence along with the guarantee.
T\foreovcr, in respondents ' flclvcrtising, repeated emphasis is laid all
an unlimited statement , in hrge , colored type, " Guaranteed for Life.
See Exhibits I-A. through - , 2-A and - , 3 , pages 8-A through

, and 13-A through - , advertising respondents

' "

Clinton" and
iVolbrook" brands of 'watches. Such limitations thereto as appear

are in very inconspicuous small type. A number of consumers were
act.ually lnisled by respondents : guarantee into believing there would
be no senrjce charge (Ii. 15-16). Counsel supporting the eomplaint
cites PaTi,c1" Pen Co. v. FTC (C. A. 7 , 1\146), 159 F. 2d 509 , as

aut.hority for a cCllse- al1(l- desi t order on thjs pnrticular charge. It.
is strong authority. In that case , as here , the evidence disclosed

that the smal1 service charge for repairing the Parke.r Companis
Lifctime gnarantee pen :' was so inconspicuously printed and placed

jn jts advertisements as to pass unnoticed by the casual or negligent
render, whom jt 15 tbe Commjssion s function to protect. The Court
J1eld thid, sl1ch gufu:1:_ e(' Q-dyertisen1cnts might be permitted , but
only if th(kJcs n().tis ilb Jil11 tations :vithin the apparently absohlte
guaranice weLtlp. c:i(f _ l close , C()pj 11c.t l?n with- and in the Sft1?18

ized t:YI e as thejr~ - The rOvlsioIls oJ the onler ssued
hCl'cwith;' 1Y111ch- approprinte1:y relate to this phase of the case how-
pyer, are bl"O H:1er nnc1 Jess specific. than the precise , juc1icialJy modi-
fied orc!pr j l the Prli'l.;C/' CilSC. The order herein jssued folJows cur-
rent prnctirp ill this jypP oJ litigahol1 , and Jends bettor to the-

protection of the public interest.




