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IN THE MATTER OF
SUNWAY VITAMIN COMPANY, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 6872. Complaint, Aug. 21, 1957—Decision, Aug. 14, 1958

Consent order requiring Chicago sellers to cease representing falsely in
pamphlets, circulars, and other advertising matter that use of their
“Sunway Super Vitamin Tablets With Iron” would be effective in pro-
viding pep, zip, vitality, and more red blood, and in relieving nervousness
and restlessness.

Mr. Michael J. Vitale and Mr. Thomas A. Sterner supporting
the complaint. :

Mr. John S. Hall and Mr. James McKeag, of Chicago, Ill., for
respondents.

INITIAL DECISION BY JOHN B. POINDEXTER, HEARING EXAMINER

On August 21, 1957, the Federal Trade Commission issued a
complaint alleging that the Sunway Vitamin Company, a cor-
poration, Ethel P. Heyman and Daniel J. Haskell, individually
and as officers of said corporation, hereinafter called respondents,
had violated the provisions of the Federal Trade Commission Act
by making false, misleading and deceptive statements and rep-
resentations in advertisements of their product “Sunway Super
Vitamin Tablets with Iron’ which they distributed. ,

After issuance and service of the complaint, the respondents,
their counsel, and counsel supporting the complaint entered into
an agreement for a consent order. The order disposes of the
matters complained about. The agreement has been approved by
the director and assistant director of the Bureau of Litigation.

The pertinent provisions of said agreement are as follows:
Respondents admit all jurisdictional facts; the complaint may
be used in construing the terms of the order; the order shall have
the same force and effect as if entered after a full hearing and
the said agreement shall not become a part of the official record
of the proceeding unless and until it becomes a part of the de-
cision of the Commission; the record herein shall consist solely
of the complaint and the agreement; respondents waive the re-
quirement that the decision must contain a statement of findings
of fact and conclusions of law; respondents waive further pro-



202 FEDERAL TRADE COMMISSION DECISIONS

Order 55 F.T.C.

cedural steps before the hearing examiner and the Commission,
and the order may be altered, modified, or set aside in the manner
provided by statute for other orders; respondents waive any
right to challenge or contest the validity of the order entered in
accordance with the agreement and the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that they have violated the law as
alleged in the complaint.

The undersigned hearing examiner having considered the agree-
ment and proposed order and being of the opinion that the ac-
ceptance thereof will be in the public interest, hereby accepts
such agreement, makes the following jurisdictional findings, and
issues the following order:

JURISDICTIONAL FINDINGS

1. Respondent Sunway Vitamin Company is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its office and principal place
of business located at 314 W. Institute Place, Chicago, Ill.

2. Respondents Ethel P. Heyman and Daniel J. Haskell are
individuals and officers of said corporation. Their address is the
same as the corporate respondent.

3. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents and the
proceeding is in the public interest.

ORDER

It is ordered, That the respondents Sunway Vitamin Company,
a corporation, and its officers, and Ethel P. Heyman and Daniel
J. Haskell, individually and as officers of said corporation, their
representatives, agents and employees, directly or through any
corporate or other device, in connection with the offering for
sale, sale or distribution of Sunway Super Vitamin Tablets With
Iron, or any other preparation of substantially similar composition
or possessing substantially similar properties, whether sold under
the same name or under any other name, do forthwith cease and
desist from directly or indirectly:

1. Disseminating or causing to be disseminated, any advertise-
ment by means of the United States mails, or by any means in
commerce, as ‘“‘commerce” is defined in the Federal Trade Com-
mission Act, which advertisement represents, directly or by
implication:
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(a) That the use of said product is of value in providing pep,
zip or vitality or in relieving nervousness or restlessness, unless
expressly limited, in a clear and conspicuous manner, to those
cases where the lack of pep, zip or vitality or nervousness or
restlessness are due solely to a deficiency of vitamins;

(b) That the use of said product will be of value in providing
benefits for or relief from any condition or disorder, unless ex-
pressly limited, in a clear and conspicuous manner, to those cases
where such conditions or disorders are due solely to a deficiency
of vitamins;

(¢) That the use of said product will provide red blood, or
that it will have any significant beneficial effect on the blood.

2. Disseminating or causing to be disseminated any advertise-
ment by any means for the purpose of inducing or which is
likely to induce, directly or indirectly, the purchase of said prep-
aration in commerce, as “commerce’” is defined in the Federal
Trade Commission Act, which advertisement contains any of
the representations prohibited in paragraph one hereof.

DECISION OF THE COMMISSION AND ORDER TO FILE
REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 14th
day of August 1958, become the decision of the Commission; and,
accordingly:

It is ordered, That the respondents herein shall within sixty
(60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease
and desist.
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IN THE MATTER OF
CONSOLIDATED RETAIL STORES, INC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 6947. Complaint, Nov. 19, 1957—Decision, Aug. 14, 1958

Order dismissing—for the reason that the charges of wrongdoing involved a
period during which respondent company was under the jurisdiction of
the District Court and was controlled by the executive officers appointed
by the Court—complaint charging violation of labeling, invoicing, and
advertising requirements of the Fur Products Labeling Act.

Before: Mr. John Lewis, hearing examiner.
M7, John T. Walker supporting the complaint.
Respondent, pro se. :

INITIAL DECISION AND ORDER DISMISSING COMPLAINT
WITHOUT PREJUDICE

This proceeding is before the hearing examiner, for final con-
sideration, upon motion of respondent to dismiss the complaint.
The complaint, which was issued November 19, 1957, charges
respondent with having violated the Fur Products Labeling Act
and the Rules and Regulations issued thereunder, and the Federal
Trade Commission Act, through the misbranding of certain fur
products and the false and deceptive invoicing and advertising
thereof. After being served with said complaint, respondent filed
a motion seeking the dismissal thereof on the ground that the
acts and practices charged therein occurred while respondent was
a debtor-in-possession in a proceeding in the United States Dis-
trict Court, under Chapter XI of the Bankruptcy Act, and that it
has since been reorganized under new management and control.
Counsel supporting the complaint filed answer to said motion
requesting a hearing to determine the facts alleged in respond-
ent’s motion, and to afford him an opportunity to cross-examine
appropriate officials of respondent with regard to such facts.

Thereafter, pursuant to order of the undersigned, a hearing
was held on April 29, 1958, in Washington, D.C. At said hearing
respondent appeared by its secretary, a member of the Bar of
the State of New York, and testimony and other evidence were
offered through said official and another official of respondent.
Counsel supporting the complaint was afforded full opportunity
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{0 cross-examine said witnesses and to call witnesses on his own
behalf with respect to the issues raised by respondent’s motion.
Following the close of said hearing, and pursuant to leave granted
by the undersigned, memoranda in support of and in opposition to
the motion to dismiss were filed by the parties.

The undersigned has carefully considered the testimony and
other evidence offered at the hearing and the memoranda filed
by the parties, and makes the following findings with respect
to the facts involved in respondent’s motion to dismiss:

1. On September 28, 1956, respondent filed a petition in the
" United States District Court for the Southern District of New
York, proposing an arrangement with its creditors under Chap-
ter XI of the Bankruptcy Act. As a result of the filing of said
petition, the company came under the jurisdiction and supervision
of the Distriect Court. It was not permitted to pay any of its
debts incurred prior to September 28, 1956, and the employment
of officers and executives was subject to approval of the Referee
in Bankruptey for the United States District Court.

2. The company’s chief executive officer having resigned prior.
to the filing of the petition in the District Court, a new chief
executive officer, David M. Freudenthal, was appointed on Oc-
tober 10, 1956, by order of the court. Freudenthal acted as the
executive operating head of respondent from the date of his ap-
pointment until October 2, 1957, when respondent was discharged
from the supervision and jurisdiction of the court.

3. Meanwhile, on July 25, 1957, one, A. M. Sonnabend of Bos-
ton, Mass., entered into an agreement with the company providing
for the advancing of substantial funds by him which would permit
the company to enter into appropriate financial arrangements
with its creditors, and providing, further, for a reorganization
and recapitalization of the company under which Sonnabend and
his associates would assume the controlling interest therein. Said
agreement and the plan for reorganization and recapitalization
of the company were approved at a special meeting of stockhold-
ers held September 10, 1957. On October 2, 1957, an order con-
firming arrangement was entered by the Referee in Bankruptcy
discharging respondent from the control and supervision of the
court.

4. Following the signing of the order, the entire board of di-
rectors of the company and the chief executive officer appointed
by the court resigned. A. M. Sonnabend became chairman of the
board and treasurer of the company and various associates of
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his became president and vice president, and members of the
company’s new board of directors. The controlling interest in
the company passed to A. M. Sonnabend and his associates, none
of whom were stockholders or had any connection with respond-
ent prior to the filing of the petition for an arrangement in the
District Court. None of the former officers and directors who
held stock in the company prior to September 28, 1956, were
retained by the company in any executive capacity. The former
treasurer and secretary, neither of whom owned any stock in the
company, remained in its employ, but neither had, nor now has,
any part in the formulation of policy with respect to the sale or
labeling of fur coats.

5. Following the assumption of control by the new officers
and directors on October 2, 1957, the company instituted new
procedures and controls in an effort to insure compliance with
the law in the sale of fur products. A number of the store man-
agers were changed and some of the stores were closed. A new
promotion director was employed and advertisements prepared in
connection with the sale of furs were required to be submitted
to the fur buyer for his approval. Basice changes in the company’s
merchandising policy have been instituted pursuant to which re-
spondent’s stores will handle and sell merchandise at price lines
above those previously handled. '

CONTENTIONS AND CONCLUSIONS

Respondent contends that the complaint herein should be dis-
missed for the reason (a) that a new and different entity came
into being on October 2, 1957, with the signing of the Order of
Confirmation, which company had not engaged in the acts and
practices charged in the complaint, and (b) even assuming the
reorganized company cannot be considered to constitute a new
entity, that the examiner and the Commission, in the exercise of
their discretion, should order the complaint dismissed in view of
the complete change of management and control and the steps
taken to insure compliance with the law, Counsel supporting
the complaint contends that the reorganization did not change
the respondent into a new legal entity and that the complaint
should not be dismissed since there is no assurance that the acts
and practices charged will not be continued despite the establish-
ment of new controls.

While it is true, as contended by counsel supporting the com-
plaint, that respondent is still the same legal entity, it is also
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clear that it has undergone so substantial a change in manage-
ment, control and operations that little remains of the old cor-
poration other than the legal shell. The question therefore arises
whether the public interest requires a continuation of this pro-
ceeding against a respondent so substantially metamorphosed.
Just as the Commission has not hesitated to disregard the fic-
tion of the corporate entity in order to pursue those actually
responsible for perpetrating a wrong against the public, so, con-
versely, there may be circumstances where the Commission may
not feel it is in the public interest to take advantage of the
technical continuation of a legal entity in which the guiding
forces responsible for the violation of law have been completely
displaced. See The LeBlanc Corp., 50 FTC 1028; cf. Seaboard
Equipment Co., Doc. No. 6632, April 16, 1957. _

While no actual evidence of the violations charged was adduced
at the hearing, counsel supporting the complaint conceded that
the bulk of the evidence which he would offer involved the period
between September 1956 and October 1957, when the respondent
was under the control of the court-appointed chief executive offi-
cer. He further conceded that none of the evidence which would
be offered involved the period after October 2, 1957, when the
new officers and directors took control of the corporate respond-
ent under the reorganization.

In view of the fact that the charges of wrongdoing involve
primarily a period during which the company was under the
jurisdiction of the District Court and was controlled by the execu-
tive officer appointed by the court, and considering the complete
change of management and control following the company’s dis-
charge from the supervision of the District Court and the changes
in policy which have been undertaken since that date, and also
the lack of any proposed evidence indicating a continuation of
~ the alleged wrongful practices by the reorganized company, it is
the opinion and finding of the undersigned that the public interest
does not require a continuation of this proceeding. The situation
here present can hardly be distinguished from The LeBlanc Corp.,
supra, in which the Commission reached a similar conclusion.
Accordingly,

It is ordered, That the complaint herein be, and the same hereby
is, dismissed without prejudice to the right of the Commission
to take such further action as future facts may warrant.
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DECISION OF THE COMMISSION

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 14th day
of August 1958, become the decision of the Commission.






