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Decision 55 F.

IN THE L\TTER OF

LILW AlIKEE ALLIED MILLS, INC. , ET AL.

DER. ETC., IN HEG,\RD TO THE ALLEGED V/OL.\TION ore 'TIrE:

FEOER.\L TRADE COMMISSiON A D THl': WOOL PHODUCT.': 1,.\I;Er. G ACTS

Dl)ckd ilL!. Complaint /1/))", , 1.I:J8-DeciRi())1 :lIeo' ::S l,1ii,9

Onlcl' rcqulring- a manufacturer in 'Iil\Vaukee , \Vj , to cease violating the

\\'

oul Pruducts Lab_:ling" Act by invoicing' ann Jaheling as 70 percent
woulen and ;j( percent non-woolen fibers, woolen waddings or interlining'
materii.d:, which cuntai!wd suhstantially les;. than 70 percent wool , and
by failing to label certain woo! produds as required.

ThO))UI-8/-L ZelJCutli Esq. for the Commission.
rVickhnln , BO)'Cfclt , Sk(),rslnd Powell by John

Esq_ , of Milwaukee , 'Vise. , for respondents.
J. Ottu",ch

INITIAL DECISION BY ROBERT L. PIPER, HEAIU"iC EXAMINER

On April 9 , 1958, the Federal Trade Commission issucll its
complaint against Milwaukee Allied iVills, Inc. , and Mark K At-
wood and vVilliam L. Armstrong, individually and as offcers of
said corporation (hereinafter colledively called respondents),
charging them with misbranding- and falsely and deceptively in-
voicing and repre3ent.i 1,lr certain wool products in violat.ion of
the provi:3inns of the \Vool Products Labeling- Act of 1939 (here-
inafter called the \Vool Act), 15 U.S.C. 68. the Rules and Regula-
tions pl'omulgahc:cl thereunder , and the Federal Trade Commis-
sion Act (hereinafter called the Act), 15 V. C. '!l et "el/. Copies
of said complaint together with a notice of hearing \vere duly

served upon re.:ponc1ents.
The complaint alleges in substance that respondents misbranded

certain of their \Vaal products by not lalJeling- them as required
under the Wool Ad and by falsely and deceptively labeling them
with respect to the amount of the constituent fibers contained
therein jn violation of the \Vool Act , and that respondents falsely
and deceptively invoiced and represented the \\'oolen content of
t.heir products in violation of th( Act. Respondents appeared by
counsel and filed an answer admitting the eorporate , commerce
competition, and representation allegations of the complaint , as

,,-

e11 as the misbranding by failure to label , stamp or tag their
products as required under 0;4(a) (2) of the Wool Act , but deny-
ing that they falsely or deceptively labeled or tagged such prod-
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nets, or in any other \'lay misrepresented such products , with

n.:spect to the amount of the constituent fibers contained therein.
Pursuant to notice , hearings \vere thereafter helel in Iil\Vaukee,

\Visconsin , and \/Vashington, D. , before the undersigned hear-

ing examiner duly designated by the Commission to hear this
pI"occeding. All parties \vel'e represented by counsel , participated
in the hearing" , \verc afforded full opportunity to be heard , to

examine and cross-examine v/itnesses , to introduce evidence per-
tinent to the issues , to argue orally upon the rccord , and to file
proposed findings of fact , conclusions of law , and orders , together
with reasons therefor. Roth parties waived ond argu111eni, and
pursuant to leave granted , thereafter filed proposed findings 
fact , condusions of la,v, and orders, together ,yilh reasons in
support thereof. All such findings of fact and conclusions of
1aw proposed by the parties , respectively, not hereinafter specif-
ically found or conc1uded are hel'e\vith specifically l'cjectcd.

Upon the entire record in the case and from his observation
of the witnesses , the undersigned makes the follo\ving:

FIND!lH;S OF FACT

The Business of Respondents
The complaint alleged , respondents admitted, and it is found

that ?vlilwaukee Allied l\Iills, Inc., is a corpol'?tion organized

existing and doing business under and by virtue of the law3 of

the State of Wisconsin. Ivlark E. Atwood and \Villiam L. Ann-
strong are president and secretary- treasurer , respectively, of said
corporation. Said individual respondents cooperate in formulat-

ing, directing, and controlling the acts, policies, and practices
of said corporation. Respondents have their ollce and principal
place of business at 2322 Clybourn Street , l\Iihvaukee , \Vis.

II. Interstate Commerce and Competition
The complaint alleged , respondents admitted, and it is found

that , subsequent Lo the effective date of the Wool Act , they have
manufactured for introduction into commerce, introduced into
commerce, sold , transported , distributed , delivered for shipment
and offered for sale in commerce , as "commerce" is defined in the
Act and the Wool Act , wool products , as "wool products" are de-
fined in the Wool Act. Respondents in the course and conduct
of their business were and are in substantial competition in com-

15 U. C. 1007(b).
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mcrce with corporations , fll'ms and inclivicluais likewise engaged
in the manufacture and sale of woolen waddings or interlining
rnatel'ials,

III. The Unlawful Practicc3

A, JIisln"(/J/rUII,f of lV()ol Pl')(lucts

1. Stamps, Tags , and Labels Required by the YVonl Act
Respondents are engaged in the m nllfactllr2 and ::le of wuolen

waddings 01' int.erlining' materials. The complaint alleged , re-
spondents admitted , and it is fOEnd that certain of these wool

products were misbl' anded ill that they \yore not stamped , tagged
or labeled as required under the pnJVisions of S4 (a) (2) of thc-:

\Vool /\.ct and in the manner ancl form prescl'iLJed by the ltules
and Heg'ulatioJls promulgcl.tecl thereunder,

False and Deceptive StHrnping, Tagging' or Labeling

The complaint aJ:o alle rcd that respondents misbranded cer-
tain of their \\"001 products in violation or S!l (a) (1) of the \'Voo!
Act by falsely and cleceptive1y labeling OJ' tag" ing them with
respect to the amount of the constituent tibcrs contained therein.
The complaint further alleged that rc.sponclent.:, in violatiDn of
5 of the Act , by means of invoi(:€s and oral rep1'csentations,

falsely and deceptively misrepresented the \\'OOlell content of their
products. These alleged yinlations of the t\\o Ads are ccn ;idered
togethel' inasmuch :.s they involve tlH ;ame fncts and cvidence

with respect to the woolen content or rc:-ponclents ' products.
T1H complaint alleged and respondents admitted that they

labeled and tagged th( il' \,-adding-3 as containing 70 percent woolen
and 80 percent nOll\\'oolcn flbCL-i. 'rhc complaint also alleged and
respondents admitted that they invoicc:d and orally reprcsented
said products as containing 70 pcrcent woolen and 30 percent
non\\:oolen fibers. Thus the lJa;:ic issue is whether or not such
tags and representations were true.

In the manufacture of their produce , reslJondents purchase from
two sources of supply clippings or scr( ps of cloth in 1 OOO-pound
ba18s, \vhidr arc supposed to contain appro:,imatel l 70 percent
wool and 30 percent non\\oo1. Respondents I'm this materia!
through a machine kllOwn as a rag picker , \\"hich reduces it to
the original cloth fibers lmL docs not effectively mix or stir the
fibers so as to produce an homogenous produet containing uni-
form percentages of woo! and nOl1wool fibers. This shredded
material is then placed into another machine called a garnet
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which wads it. Facing- malerial is then "dded. The fin"l product
is sold to and uscd by others as a wadding or interlining material
for .i ackets and similar t)"PCS of produds. The garnet like the
rag pickel' does not mix the fibers so as to produce an homogenous
result with uniform percentages of woolen and l1onwoo1en fiber.

As previously found , respondents , admitted t.hat they labeled

such wadding as containing '/0 perc.ent wool and 30 pel' cent n011-
wool , and also invoiced and orally represented sLlch wadding as
having such Ivoolen and nonwooien content . Two ,-"aroples of re-
spondents

' "

yvadding ' v81'8 seclIl' ed at. l' lJc1om from two different
customers of rcc;ponclcnts. Two tesL.; of c :ch samp!( \vere made
by a chemist employed by the Commission to asccl'tain the wool(
content thereof. Respondents conceded the expert qualifications
of the cherri.'3t: , who testified that th( tests concluded were sLand-
an! and recognized tests 1'01' fi:icel'taining the wool and other
fiber content of such materials. The two tests of one sample
cvealecl a woolen content of ::1-1. 5 and ;j-1.8 percent, respectivel

\'.

The t\\'o tests uf the "ther s lmple revealed a \\'oolen contcnt of
it:?, .' and J 1.3 percent , respectivel:y. It L; apparent frOlTI these
tests that the woolen content in each case did not amount ev(
to one-half as much as repres ntcd by respondents.

ResrJonclents argue that the tesLs \vere inadequate buth because
of the limited llumber of sampfes and the manner in \vhich they
were made. Having conceded the expert qualifications of the
chemist, and in the light of her testimony with respect to the
nature , type and sumciency of her tests , this contention is without
merit. Respondents also rely upon the proviso contained in
4 (a) (2) (A) of the \Vool Act as a defense to lheir misbranding
nd misrepresenting the woolen content of their products. The

proviso reads as follo\vs:

. . . 

Pro1'1:derl That deviation of the fibcl' contents of the wool product from
pcrc ntag'es stated on the stanlp, tag, label , or other means of identification
shall not be misbranding under this section if the person chal'g'cd with mis-
branding proves snch deviation resulted from u:1avoidablc variations in manu-
facture and despite the e :ercise of due cal"e to make accurate the statements
on such stamp, tag, label , 01" othcr means of identification.

Respondents contend both that they exercised due care and
that the deviation resulted from unavoidable variations in manu-
facture. The record establishes the contrary. As previously found
respondents secured their raw materials from two sources of
supply. Respondenls requested these suppliers to lahel such clip-
pings as to \voolen content and said suppliers refused to do so.
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In addition thereto , one of the uppliers furnished respondents

with letters stating that the cuttings contained 70 percent v,rol
and ;). 0 percent nOl1\\ool fIbers , approximately f) percent mon
less , and also pecincallr stating that this was not to be COl1-

otrued as a \Varmnty of any kind. Seelion 9 (a) of the Wool
Act sets forth the type of guaranty in writing available to re-
spondent.: as a defense for misbranding. It is apparent that
respondents have n cctved no su(:h guaranty from either supplier.
In fact, the refusal of such suppliers eithei to label or warrant
the wcolen content of theil' clippings should h,1se warned re-
spondents, in the exerci.:ic of due care, that such supplies might

well not contain the an10unt of 'Ivool ret ponclents were represent-
ing their product to contain.

Even as::mming the clippings were originally 70 percent wool

respondents cDncede that the method of TIlanufacturing used by
thcm might frequently l'e.-;ult in sllbstantial batches of wadding
containing far le.s ; than 70 percent wool , becausG,the machines
used (In not mix the fibers into l.n hornog( nous mass and there-
fore 'Ivadding resulting- from a 1 OOO- pouncl bale containing :10

percent. nonwool lYligh1: \Vell contain large portions having liUh
or no wool content , and certainly substantially less than 70 per-
cent. Indeed , respondents base their contention that such varia-
tions were unavoidable UPOll this fact. However , they testified
that there are rnachines aVcdlable which would bring about an

adequate mixture resulting in an hom0J..:enous produr.t containing
the same l1ercent l,!,es of wool and non wool ;lS ihe raw material.
They stated that they did not US0 this machine because it would
have increased their cost:, of production. Patently this cannot
be characterized .1S an unavoidab1e variation in manufacture.
Further , it demonstrates that respondents not only did not exer-
cise clue care in lctbeling and representing the vvoo1en content
of their l1rocluds , but in felet knew that substantial percentages
of their wadding mu;:t have contained le :s than 70 percent wool.

In t upport of th 'ir ' ,(IEC care" defense , respondents also testi
fied that they previously had conducted periodic chemical tests of
their own to determine the 'I\'oolen content of their product. Again
for economic re LS()nS , these te, ;ts had been discontinued by 1'8-

spond( nts for t!most a :rear prior to the hearings herein. In
addition , their tests \\"hen conducted were done so improperly
in that they failed to exclude the acetate content of the waddin

:;,

thereby sl;bstantially increasing the resulting percentage of
woo!." Even wih this erroneously enhanced percentage, on oc-
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casion their tests resulted in a finding of substantially less than

70 percent wool. Because of the knowledge derived from their
own chemical tests as well as the knowledge that their method
of manufacture r sulted in substantial quantities of wadding con-
taining much less than 70 percent wool , respondents

' "

due care
defense is \vithout merit.

For the reasons set forth above \'lith respect to due care and
unavoidab1e variations, respondents ' reliance upon the Beacon
decision :! is misplaced. In that case the Commission found the
respondent had met the terms of the proviso to 94 (a) (2) (A),
hereinabove quoted. The Commission helel that:

. . ft is and fot' many years has been the respondent's policy to do every-
thing' poss,ible and to take eVel' Y precaution to see that its blankets contain
the percentages of wool and other fil)( s claimed for them, and it appears
that , insofar as this result can be obtained , the respondent has bp.cn successful
in thcse cffOJ, ts. Tt is true that, due to unavoidable variaLions in the me-
chanical manufacturing process , and despite the exercise of due care, swatches
of S()!l e uf the rcspondent s blankets J avE' been found to contain sJig'htly less
than th fWl'Ce:ltagl'S of wl'ol flber.-o callEd for by the labels affxed to such
b:ankets , but rhese variations apparently represent rare alld isolated mistakes
against which the respondent cannot reasonably be expected to guarantee. ,

A mere reading of the foregoing- quotation demonstrates its
inapplicability to the facts herein.

A preponderance of the reliable , probative , and substantiaJ
evidence in the entire record convinces the undersigned and ac-
cording-Iy it is found that respondents misbranded certain of
their wool products \vith respect to the amount of the constituent
fibers contained therein , in violation of 94 (a) (1) of the Wool
Act and the Rules and Regulations promulgated thereunder , and
falsely and deceptively invoiced and represented their products
\vith respect to \vooJen content, in violation of g5 of the Act.

B. The F:((ect o( Ihe Unlawful Pl'ctices
The use by respondents of the false , deceptive and misleading

statements and representations in invoices , shipping Dlemoranda
orally or in any other manner , hereinabove found , has had and
now has the tendency and capacity to cause manufacturers pur-
chasing respondents ' products and relying upon such false state-
ments and representations to misbrand products made from said
products of respondents.

- -

Reacon Mrwu,factuTing Co" 4G F. C. 1073 (r94g).




