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Decision

IN THE l\L TTER OP

OUTBOARD , MARIXE & fANUFACTURING COMP A)fY
ORDER ! :ETC. ! l REGAHD TO THE ALLEGED VIQLATIQX Of' SEC. 3

OF THE CLAYTO \CT

Docket 5882. Complaint , May 1951-Decfsion. June , 1956

Order requiring a manufacturer of outboard motors for boats and parts und

accessories t11erefor, with factories and offces at :\IiIwauliee
, 1\' is., andGaIesburg, and Waukegan. Ill., accounting for one-tJ1irrl to one-half of thetotal sales of outboard motors jn the TJnitcu States, to cease exachng

assurllllces from its distdbutors and dCfllers that tlwy would not deal jn its
competitors ' ontlJo.1nl motors 01' parts.

1111'. Patd R. Dixon for the Commission.
Butzel: Le'vin : ,V ins' ton cD Quint of Detroit ! )Iich. , anu OZeaJ'Y,

Gottieb , Friendly d' Razz of Washington , D. for respondent.

I?-T1'AL DECISION BY FRAXK H. IEH , 1-IK-IHL\7a EX.DJINER

THn .PROCEEDINGS

CompJnint Jlercin WHS issued :Jln.y 23 , 19;')1 and chnrge,(l respondent
wit.h selling or contraGt.ing to sen its antooard motors or fixing the
sa.les price thereof on the condition , agreement ! or understanding that
the Pllrchasers thereof ",yould not use or deal in the merchandise
of competitors of respondent in violation of Section 3 of the Clayton
Act (15 V. A. 1:1-). Afte.r service and ans"\yeT p-ven hearings were
held resllHing in 578 pa.ges of transGript, 70 Exhibits for proponent
and 2.2. Exhibits for respondent. The proceeding was closed by the
hearing examiner on Deeember 16 , 1952 and init.ial decision iio.d by
him December 29 , 1952. The case was tried and decided on the theory

, and the quantitative tests applied by! t.le COllrt in the so-caJle-d
Standard Stations ease nllCl others of like import; namely, t.hat t.he
statutory requireme.nt of " Yl"herc the effect of such lease, sale or

contrad for sab of such c.onc1ition , agreeme,nt or understanding nULY

be to sllbstantially lessen competition or tend to create a monopoly
in anv line of commerce,:: is satisiied , if it be 8ho1';n that respondent'

sales accounted for a major or sllbsta.ntial shflT( of the available

market for the product involved. This shO"ving was that, in 1949
pondcllt sold almost. ns many units as all its competitors com-

bined and c1iel more business dollarwise thfm t he rest of the indust.ry;

Stnur/nnl, Oil of CaliforMa Y. F. 33i 1.'. S. 293 (1949).
U. s., 332 V. S. 382.

IJiternatioll(l/ Salt Compa'l1/
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in other words , accounted for more than 50% of aJJ outboa.rd motor
sales.

All evidence offered by respondent-tending t.o show: that 1'0.
spolldcnt spent far more than its cOlnpetitors on advertising, on serv-
ice maint.emll1cc , on dea.ler service training, on the number of sales-
men and outlets of each competitor , a.nd the latter s individual sales

volume; that dealers prefer to handle only one brand of outboard
motor and that they handle other non-c.ompetitive products such as

boats! as ,yell as outboard motors; the p:xperience and training of
respondcnfs dealers prior to becoming .such , and since; the number of
1110L01'8 sold by thpm , ,yhy some quit selling l'csponclcnfs motors
what dealers in other motors than respondent's sell and how , rmcl the
importance of service. in selling motors; the relationship bebTeen con-
sumer price and exdnsivc dealing j t.he reasons why respondent. c1is
continued merchandising through distributors and sold direct t.o
dealers; the benefits to. the industry and to the public of exclusi1

dealing, and opinion evidence that responde.nfs suecess and pl'e-mni-

llent position in the market. was clue to other factors, such as excel-
lence of prmhwt, rat.her than its exc1l1siye dealing policy-was all
rejected by t.he hearing e.:'flminer , iJ rcceived , was subseque.nt1y

stricken from t.he record by him as jllunatsl'ial uuder the Standard
Stations case ruling l'e.fe:;:recl to. Similarly, evidence to show actwtl
injury to competitors of responaent was likewise rejected.

pon appeal by respondent to the COlllnission from the initial
decision, the C01mnission set. the latter aside stating' that such re-
jected cvide,nce \as! in it.s opinion , material and necessary for it. to
decide the C lse and remanded the case. on Feunmry IS ! 19iH , with
instructions to reconsider such rulings.

Since that hearing exnminer ,yas thcn abo11t to be mandatorily
retired for age , the proceeding Iyns tra.nsferred to the lmc1el'signed

hearing examiner for completion in eonfol'l1ity t.o such order , and
counsel for respondent haring i\-nived allY objection to such transfer
t.he former rulings of rejection 01' stl'il ing "-ere revcrsed anc113 addi-
tional hearings \\'erc held resulting in 1)14 additional pages of
transcript , 3 additional exhibits :for proponent and 17 a.dditional ex-
hibits for respondent. The proceeding was then again closed on J\lly

, ID55 , and the undersigned hearing examiner, having eOllsic1erecl
the entire record ! the proposed finc1jngs and conclusions and briefs
submitted by all counsel ! makes the following:

FINDI::GS OF FACT

1. Respondent , Outboard :.lal'ille and :LJa, Jlldactllrjng Company, is
a Delaware corporrttion , ITith its principal office and place of busIness
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located at ,Vallkegan , Illinois. It has factories and offces located at
l\Iilwaukee ! \Viscons1Tl , and Galesburg and \Vaukegan , Il1inois, and
since it.s incorporation on September 30 , 1936 ! has manufactured and
sold outboard motors for boats , parts of such motors and other prod-
ucts, through three divisions:

A. .J ohnson :l\otors Division (ref'erI'ecl to herejnafter as " Johnson
with offce a,nel factory at \Yankegall! llJinois , which manufactures
anel sells "Johnson Sea 1-10r8e" outboard motors.

B. Evinl'uc1e )lotol'S Division (referred to hereinafter as "Evin-
rude ), with offce and i'odory at jjl\YanJ(ee : \Visconsin , \vhich manu-
factures and sells "Evinrude :: outboard motors and which , untiJ

1950 , also manufactured and sold " Elto :: outboard motors.
C. Gale Products Division (refClTe,c1 to hereinafter as "Gale

with factory at Ga.lesbul'g: Illinois, which manufa.ctures outhoard
motors primarily ior special order and specification customers. In
addition , Gale manufactures the " Buccnneer : line of outboard motors
for sale to hardware jobbers thrOl ghout the nation.

2. Respondent's fiscal :vear runs from October 1st to the succeeding
September 30th and all figures and data in these findings ! pertaining
to a specified year unless otherwise stated , refer to the fiscal year
ending on September :30th of the specified year. Thus! 1948 mea.ns
the tivelve month period beginning October 1 , 19-:7, and ending

September 30 H).18.

3. In the years 1937
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4. In the year 1DJD the entire outboard motor indu.stl'Y sold 347)59
motors for fl total selling price of S;: 09-: 482 : of "which approximately

320 651 V\ere private brand sales. In that ye.ar , respondent ranked
first in dolla.r volume 01 sales of outbmLrd 111otors , equa.l to the aggre-
gate of thr donar yolume of an other outboard mot.or ma,nufacturers



1556 FEDERAL 'TRADE CQ1vr:\IISSIOX DECISIOXS

Findings 52 F, T, C.

although respondent's unit production \Vas not equal to the total
unit production of all atheT outboard motor manufacturers! being
48. 1 % for aJl three divisions, or 33.9% COlllting only Johnson and
E.vinrllde production. During 1949 , the largest of rcspondenes com-
petitors enjoyed less than one-half of the dolbr and unit volume of
business secured by respondent. Between 194G and 1950 the annual
dollar sales of oh1180n and Evinrucle alone , in relation to the total
sales of substantiaJly all of the industry, declined 11.9%, although
in each year it ,,-as never less than twice and usually more than three
times the mftl'ket share of any other 11fLllufacturcL2 .Johnson and
Evinrude, sales alone since 'iVarIc1 'iVaI' II have never been less than
32% and have exceeded 50% of the total market. The finding! ac-
cordingly, is thft.t l'espondenfs market share has at times been
dominant! and never less than substantial.

5. As of the date of the complaint , and lor many years prior there-
! respondent has sold its outboard motors and parts therefor to

distributors and dealers located throughout the soveral States of the
l7nit.ed States , the territories thereof , the District of Columbia and
foreign countries! for resale in interstate and foreign commerce and
regn1arly caused such products , when sold ! to be, shippe,d from their
various places of manufacture throughout Lhe nation and abroad in
a constant current of t.rade in such commerce.

6. In the course and conduct of it.s business : respondent has been
for many years la.st past and is 110'\ in substant.ial competition in the
mrUlufacture , sale and clistl'ibution of outboard motors in C011m8rce
between and among the nlliOllS States or the --nited SLates , the Ter-
ritories thereof , and in the District of Columbia , with other corpora-
tions , persons , fIrms and partnerships who are likewise so engaged.

In addition to respondent there -were , in 1951 ! ten manufacturers
making and selling at Jeast fifteen brands of outboanlll1otors. These
are:

(1) Kiekhaefer Corporat.ioll and lCiekhaefer Aeromarine lvfotors
Inc. , manufacturer or :Jlercul'Y and ,Vizard brands.

(2) Nltt,iollal Pressure Cooker Co. ! manufacturer of J\Jartin brand.
(3) Hart-CarLeI' Co. , manufacturer of Lauson brand.
(4) \ est Bend Aluminnm Company, manufacturer for Sears-

Roebuck of the Elgin brand.
(5) CJlI'is- Craft Outboard ~fotors Co. manufacturer of Chris-

Craft brand.

(6) Scott- -\t at,er l\lfg. Co. , lTWnlltRdnrer of Scott-Ahvater
Corsair : and Firestone brands.

Respondent' s Exllibit 22-G, -H, -I and -1(,
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(7) Champion ~Iotors Co. manufacturer of Champion , Majestic
and Voyager brands.

(8) H. B. :\filburn Co. manufacturer of Milburn Cnb brand.
(D) Metal Products Corp. , mannbcturer of Flambeau brand.
(10) Muncie Gear vVorks , manufacturer of Neptune brand.
7. At the time or organization of respondent in 193E) , there was

being manuffLcturcd! in addition to its motors ! the falla-wing:
Name of motor; Name of nwnufactlf1'
Champion.............,.....,. Champion Outboard ::lotors Company-.

Ncptune ...,..".....,.......,. ::Iuncie Gear ,Yorks,
rhoI' .....,.., 

,.....,.,.... .

Cedarburg lHnnnfacturing Co.

Bcndix .,.,......,..,........,. Bendix .A viation Corporation.

Elgin-Waterwitch ..........,... (Sears, Hoebuck)-Kissel Company,

As of Iay 23 ! 1931 ! the );eptune motors were still being manu-
factured and sold by l\Iuncie and the Champioll by Champion :\10tor8
Company, successor to the old Champion Company. Cec1arburg
:.\anufactul'ing Company was acquired by Kickhaefer Corporation
and the name of it.s motor ,vas changed from Thor to :Mercury, and
this company continued manufacturing and se11ing :Mercury motors
as well as private brand motors. ICis el Compa,ny sold its business to
,Vest Bend \lmninmn Compnny, ,yhicl1 continued to manufacture
and sell Sears , Hoebnck motors at the former Kissel plant. Bendix
Aviation Corporation is t.he only manufacturer to wjthdnnv from the
industry in the fifteen years from H)36 to 1D3l.
AHer ID3G , other malHlfacturcrs enterecl the outboaTd lllOtor busi.

ness , some before ,Yodel ,Val' II ! and some after the ,Val'. These

include the following:
::Tational Pressm-e Cooker Co. ,.., Mal'tin ::Iotol',
Scott-Atwater ManufQctl1ing Co.. Scott-Atwater 1Iotor,

Fire,c:tone Motor.
Chris-Craft Outboard 1Iotors Co,. Chris-Cmit 1\01.01'.

Hart-Carter Co. .,...,......., ,. Lauson :UotOl',

::UetaJ Profh1cts Corp,...,...,.., Flambeau ::lotor.
H, B. 1\lilburn Co...,..,........ Milblll1 Cnb.

All of these m l.u:factul'el's who entered the business since ID36
were actively engaged jn the manufacture and sab of mliboard motors
on \Iay 23 , 1951.

Bet.ween HmG a.ncl 1D50 the ontboarcl motor indnstry expanded
saleswise from five million total to over fort.y million. Business

boomed , partienlarly from 19 6 to 1930-from fifteen miDion to forty
mil1ion. Gross sales and percent of maTkct enjoyed by respondent a
its competitors for these years is as follows: 3

COJ'S:lll' ::Uotor , and

3 Unit sales tC1tfil find lmit alf' percent of total for the same companies SllO,y rclatl"\f'ly
the same pattern.
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40, 566,

J 11 (2) is rrsponclent, Johnson and Ev:nrllde,
2::T (3) is respondent , Gale Products.
! Respondent s Exhibit 32

Company
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G"-

- -

TI(2)'

_--

::1(3)

IncJustrytotal

8. Responde.nt now sells , and for many years last past has been
selling! outboard motors and parts therefor to distributors and dealers
in such motors located throughout the several State.s of the united
States , the Territories thereof : the District of Columbia and foreign
countries! for resale within tIle United States , the Territories thereof
the District of Columbia and foreign countries. Both .Johnson and
Evinrucle direct factory den.1ers aTe a,uthorized by respondent to ap-
point associate dealers who are also sometimes referred to as sub
dealers. During the years 1937 through 1950 , respondent' s J olmson
and Evinrude Divisions sold their products to direct factory dealers
and to distributors. Such direct factory dealers sold to the public, and
in some instances to associate dealers ! and said distributors sold to
distributors ' dealers. A list showing the number of distributors and
dealers of the various classes follows:

JOHXSO -r MO'l' OUS DI\' 18IO.:

Distrlb- Distrib. I Direct Associate
utors " utr,. ' ; fL;ctor llealel's I

, dealers I dealcr' I 

1937_ 19H._
1!),3Lm 5 i IjZ9 1 627 Z07
1939_ ,i. ..91 2.00S 218 191G_
19-1lJ--

-- 

487 2, 015 189' 1947._
1!)41___-- 52:- 1 7711 97 1!j4S.__
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:===!==:

--.-- I! i
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Di"nb~ 
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'ltors

cenlcr
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fnctorv
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dcu)",l's
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988 058
j12 ,93
538 424

):.

553 580
61J9 GlH 210




