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Decision

IN THE l\L TTER OP

OUTBOARD , MARIXE & fANUFACTURING COMP A)fY
ORDER ! :ETC. ! l REGAHD TO THE ALLEGED VIQLATIQX Of' SEC. 3

OF THE CLAYTO \CT

Docket 5882. Complaint , May 1951-Decfsion. June , 1956

Order requiring a manufacturer of outboard motors for boats and parts und

accessories t11erefor, with factories and offces at :\IiIwauliee
, 1\' is., andGaIesburg, and Waukegan. Ill., accounting for one-tJ1irrl to one-half of thetotal sales of outboard motors jn the TJnitcu States, to cease exachng

assurllllces from its distdbutors and dCfllers that tlwy would not deal jn its
competitors ' ontlJo.1nl motors 01' parts.

1111'. Patd R. Dixon for the Commission.
Butzel: Le'vin : ,V ins' ton cD Quint of Detroit ! )Iich. , anu OZeaJ'Y,

Gottieb , Friendly d' Razz of Washington , D. for respondent.

I?-T1'AL DECISION BY FRAXK H. IEH , 1-IK-IHL\7a EX.DJINER

THn .PROCEEDINGS

CompJnint Jlercin WHS issued :Jln.y 23 , 19;')1 and chnrge,(l respondent
wit.h selling or contraGt.ing to sen its antooard motors or fixing the
sa.les price thereof on the condition , agreement ! or understanding that
the Pllrchasers thereof ",yould not use or deal in the merchandise
of competitors of respondent in violation of Section 3 of the Clayton
Act (15 V. A. 1:1-). Afte.r service and ans"\yeT p-ven hearings were
held resllHing in 578 pa.ges of transGript, 70 Exhibits for proponent
and 2.2. Exhibits for respondent. The proceeding was closed by the
hearing examiner on Deeember 16 , 1952 and init.ial decision iio.d by
him December 29 , 1952. The case was tried and decided on the theory

, and the quantitative tests applied by! t.le COllrt in the so-caJle-d
Standard Stations ease nllCl others of like import; namely, t.hat t.he
statutory requireme.nt of " Yl"herc the effect of such lease, sale or

contrad for sab of such c.onc1ition , agreeme,nt or understanding nULY

be to sllbstantially lessen competition or tend to create a monopoly
in anv line of commerce,:: is satisiied , if it be 8ho1';n that respondent'

sales accounted for a major or sllbsta.ntial shflT( of the available

market for the product involved. This shO"ving was that, in 1949
pondcllt sold almost. ns many units as all its competitors com-

bined and c1iel more business dollarwise thfm t he rest of the indust.ry;

Stnur/nnl, Oil of CaliforMa Y. F. 33i 1.'. S. 293 (1949).
U. s., 332 V. S. 382.

IJiternatioll(l/ Salt Compa'l1/
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in other words , accounted for more than 50% of aJJ outboa.rd motor
sales.

All evidence offered by respondent-tending t.o show: that 1'0.
spolldcnt spent far more than its cOlnpetitors on advertising, on serv-
ice maint.emll1cc , on dea.ler service training, on the number of sales-
men and outlets of each competitor , a.nd the latter s individual sales

volume; that dealers prefer to handle only one brand of outboard
motor and that they handle other non-c.ompetitive products such as

boats! as ,yell as outboard motors; the p:xperience and training of
respondcnfs dealers prior to becoming .such , and since; the number of
1110L01'8 sold by thpm , ,yhy some quit selling l'csponclcnfs motors
what dealers in other motors than respondent's sell and how , rmcl the
importance of service. in selling motors; the relationship bebTeen con-
sumer price and exdnsivc dealing j t.he reasons why respondent. c1is
continued merchandising through distributors and sold direct t.o
dealers; the benefits to. the industry and to the public of exclusi1

dealing, and opinion evidence that responde.nfs suecess and pl'e-mni-

llent position in the market. was clue to other factors, such as excel-
lence of prmhwt, rat.her than its exc1l1siye dealing policy-was all
rejected by t.he hearing e.:'flminer , iJ rcceived , was subseque.nt1y

stricken from t.he record by him as jllunatsl'ial uuder the Standard
Stations case ruling l'e.fe:;:recl to. Similarly, evidence to show actwtl
injury to competitors of responaent was likewise rejected.

pon appeal by respondent to the COlllnission from the initial
decision, the C01mnission set. the latter aside stating' that such re-
jected cvide,nce \as! in it.s opinion , material and necessary for it. to
decide the C lse and remanded the case. on Feunmry IS ! 19iH , with
instructions to reconsider such rulings.

Since that hearing exnminer ,yas thcn abo11t to be mandatorily
retired for age , the proceeding Iyns tra.nsferred to the lmc1el'signed

hearing examiner for completion in eonfol'l1ity t.o such order , and
counsel for respondent haring i\-nived allY objection to such transfer
t.he former rulings of rejection 01' stl'il ing "-ere revcrsed anc113 addi-
tional hearings \\'erc held resulting in 1)14 additional pages of
transcript , 3 additional exhibits :for proponent and 17 a.dditional ex-
hibits for respondent. The proceeding was then again closed on J\lly

, ID55 , and the undersigned hearing examiner, having eOllsic1erecl
the entire record ! the proposed finc1jngs and conclusions and briefs
submitted by all counsel ! makes the following:

FINDI::GS OF FACT

1. Respondent , Outboard :.lal'ille and :LJa, Jlldactllrjng Company, is
a Delaware corporrttion , ITith its principal office and place of busIness
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located at ,Vallkegan , Illinois. It has factories and offces located at
l\Iilwaukee ! \Viscons1Tl , and Galesburg and \Vaukegan , Il1inois, and
since it.s incorporation on September 30 , 1936 ! has manufactured and
sold outboard motors for boats , parts of such motors and other prod-
ucts, through three divisions:

A. .J ohnson :l\otors Division (ref'erI'ecl to herejnafter as " Johnson
with offce a,nel factory at \Yankegall! llJinois , which manufactures
anel sells "Johnson Sea 1-10r8e" outboard motors.

B. Evinl'uc1e )lotol'S Division (referred to hereinafter as "Evin-
rude ), with offce and i'odory at jjl\YanJ(ee : \Visconsin , \vhich manu-
factures and sells "Evinrude :: outboard motors and which , untiJ

1950 , also manufactured and sold " Elto :: outboard motors.
C. Gale Products Division (refClTe,c1 to hereinafter as "Gale

with factory at Ga.lesbul'g: Illinois, which manufa.ctures outhoard
motors primarily ior special order and specification customers. In
addition , Gale manufactures the " Buccnneer : line of outboard motors
for sale to hardware jobbers thrOl ghout the nation.

2. Respondent's fiscal :vear runs from October 1st to the succeeding
September 30th and all figures and data in these findings ! pertaining
to a specified year unless otherwise stated , refer to the fiscal year
ending on September :30th of the specified year. Thus! 1948 mea.ns
the tivelve month period beginning October 1 , 19-:7, and ending

September 30 H).18.

3. In the years 1937
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4. In the year 1DJD the entire outboard motor indu.stl'Y sold 347)59
motors for fl total selling price of S;: 09-: 482 : of "which approximately

320 651 V\ere private brand sales. In that ye.ar , respondent ranked
first in dolla.r volume 01 sales of outbmLrd 111otors , equa.l to the aggre-
gate of thr donar yolume of an other outboard mot.or ma,nufacturers
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although respondent's unit production \Vas not equal to the total
unit production of all atheT outboard motor manufacturers! being
48. 1 % for aJl three divisions, or 33.9% COlllting only Johnson and
E.vinrllde production. During 1949 , the largest of rcspondenes com-
petitors enjoyed less than one-half of the dolbr and unit volume of
business secured by respondent. Between 194G and 1950 the annual
dollar sales of oh1180n and Evinrucle alone , in relation to the total
sales of substantiaJly all of the industry, declined 11.9%, although
in each year it ,,-as never less than twice and usually more than three
times the mftl'ket share of any other 11fLllufacturcL2 .Johnson and
Evinrude, sales alone since 'iVarIc1 'iVaI' II have never been less than
32% and have exceeded 50% of the total market. The finding! ac-
cordingly, is thft.t l'espondenfs market share has at times been
dominant! and never less than substantial.

5. As of the date of the complaint , and lor many years prior there-
! respondent has sold its outboard motors and parts therefor to

distributors and dealers located throughout the soveral States of the
l7nit.ed States , the territories thereof , the District of Columbia and
foreign countries! for resale in interstate and foreign commerce and
regn1arly caused such products , when sold ! to be, shippe,d from their
various places of manufacture throughout Lhe nation and abroad in
a constant current of t.rade in such commerce.

6. In the course and conduct of it.s business : respondent has been
for many years la.st past and is 110'\ in substant.ial competition in the
mrUlufacture , sale and clistl'ibution of outboard motors in C011m8rce
between and among the nlliOllS States or the --nited SLates , the Ter-
ritories thereof , and in the District of Columbia , with other corpora-
tions , persons , fIrms and partnerships who are likewise so engaged.

In addition to respondent there -were , in 1951 ! ten manufacturers
making and selling at Jeast fifteen brands of outboanlll1otors. These
are:

(1) Kiekhaefer Corporat.ioll and lCiekhaefer Aeromarine lvfotors
Inc. , manufacturer or :Jlercul'Y and ,Vizard brands.

(2) Nltt,iollal Pressure Cooker Co. ! manufacturer of J\Jartin brand.
(3) Hart-CarLeI' Co. , manufacturer of Lauson brand.
(4) \ est Bend Aluminnm Company, manufacturer for Sears-

Roebuck of the Elgin brand.
(5) CJlI'is- Craft Outboard ~fotors Co. manufacturer of Chris-

Craft brand.

(6) Scott- -\t at,er l\lfg. Co. , lTWnlltRdnrer of Scott-Ahvater
Corsair : and Firestone brands.

Respondent' s Exllibit 22-G, -H, -I and -1(,
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(7) Champion ~Iotors Co. manufacturer of Champion , Majestic
and Voyager brands.

(8) H. B. :\filburn Co. manufacturer of Milburn Cnb brand.
(D) Metal Products Corp. , mannbcturer of Flambeau brand.
(10) Muncie Gear vVorks , manufacturer of Neptune brand.
7. At the time or organization of respondent in 193E) , there was

being manuffLcturcd! in addition to its motors ! the falla-wing:
Name of motor; Name of nwnufactlf1'
Champion.............,.....,. Champion Outboard ::lotors Company-.

Ncptune ...,..".....,.......,. ::Iuncie Gear ,Yorks,
rhoI' .....,.., 

,.....,.,.... .

Cedarburg lHnnnfacturing Co.

Bcndix .,.,......,..,........,. Bendix .A viation Corporation.

Elgin-Waterwitch ..........,... (Sears, Hoebuck)-Kissel Company,

As of Iay 23 ! 1931 ! the );eptune motors were still being manu-
factured and sold by l\Iuncie and the Champioll by Champion :\10tor8
Company, successor to the old Champion Company. Cec1arburg
:.\anufactul'ing Company was acquired by Kickhaefer Corporation
and the name of it.s motor ,vas changed from Thor to :Mercury, and
this company continued manufacturing and se11ing :Mercury motors
as well as private brand motors. ICis el Compa,ny sold its business to
,Vest Bend \lmninmn Compnny, ,yhicl1 continued to manufacture
and sell Sears , Hoebnck motors at the former Kissel plant. Bendix
Aviation Corporation is t.he only manufacturer to wjthdnnv from the
industry in the fifteen years from H)36 to 1D3l.
AHer ID3G , other malHlfacturcrs enterecl the outboaTd lllOtor busi.

ness , some before ,Yodel ,Val' II ! and some after the ,Val'. These

include the following:
::Tational Pressm-e Cooker Co. ,.., Mal'tin ::Iotol',
Scott-Atwater ManufQctl1ing Co.. Scott-Atwater 1Iotor,

Fire,c:tone Motor.
Chris-Craft Outboard 1Iotors Co,. Chris-Cmit 1\01.01'.

Hart-Carter Co. .,...,......., ,. Lauson :UotOl',

::UetaJ Profh1cts Corp,...,...,.., Flambeau ::lotor.
H, B. 1\lilburn Co...,..,........ Milblll1 Cnb.

All of these m l.u:factul'el's who entered the business since ID36
were actively engaged jn the manufacture and sab of mliboard motors
on \Iay 23 , 1951.

Bet.ween HmG a.ncl 1D50 the ontboarcl motor indnstry expanded
saleswise from five million total to over fort.y million. Business

boomed , partienlarly from 19 6 to 1930-from fifteen miDion to forty
mil1ion. Gross sales and percent of maTkct enjoyed by respondent a
its competitors for these years is as follows: 3

COJ'S:lll' ::Uotor , and

3 Unit sales tC1tfil find lmit alf' percent of total for the same companies SllO,y rclatl"\f'ly
the same pattern.
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J 11 (2) is rrsponclent, Johnson and Ev:nrllde,
2::T (3) is respondent , Gale Products.
! Respondent s Exhibit 32

Company

A (1)-

E--

G"-

- -

TI(2)'

_--

::1(3)

IncJustrytotal

8. Responde.nt now sells , and for many years last past has been
selling! outboard motors and parts therefor to distributors and dealers
in such motors located throughout the several State.s of the united
States , the Territories thereof : the District of Columbia and foreign
countries! for resale within tIle United States , the Territories thereof
the District of Columbia and foreign countries. Both .Johnson and
Evinrucle direct factory den.1ers aTe a,uthorized by respondent to ap-
point associate dealers who are also sometimes referred to as sub
dealers. During the years 1937 through 1950 , respondent' s J olmson
and Evinrude Divisions sold their products to direct factory dealers
and to distributors. Such direct factory dealers sold to the public, and
in some instances to associate dealers ! and said distributors sold to
distributors ' dealers. A list showing the number of distributors and
dealers of the various classes follows:

JOHXSO -r MO'l' OUS DI\' 18IO.:

Distrlb- Distrib. I Direct Associate
utors " utr,. ' ; fL;ctor llealel's I

, dealers I dealcr' I 

1937_ 19H._
1!),3Lm 5 i IjZ9 1 627 Z07
1939_ ,i. ..91 2.00S 218 191G_
19-1lJ--

-- 

487 2, 015 189' 1947._
1!)41___-- 52:- 1 7711 97 1!j4S.__

lL=== : - ::=====1 - ---

:===!==:

--.-- I! i
6:=::=:

Di"nb~ 
ulors

Distl'i!J_
'ltors

cenlcr

Direct
fnctorv
deal"'l"s

Associate
dcu)",l's

_._._-_

988 058
j12 ,93
538 424

):.

553 580
61J9 GlH 210
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EVIl'nCDE :\1OTOHS DIVISION
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1 :\ O jnformation.

Evinrude no longer has record information showing the number of
associate dealers of its direct factory dealers prior to the year 1950.
J ohn80n does noL sell Johnson motors to Evinrude distributors or
direct factory dealers ! nor does Evinrude sell Evinl'llde motors to
Johnson distributors or direct factory dealers. Total Johnson and
Evinl'ude dea.lers out of loUd numuer of outboard motor dealers
known of or reported for postwar years was a,s follO\vs:
J 94G__

----- -- -- - -- --- - -- . - - -- -- --

- -- 7 02!: out of total of 15 008
l!:4j'

___ _-- ----- ---- --- --- -,-

-- 7 132 ant of total of 18,B63
HJ4fL--

___ --- --- - ---- ----

-- 7 H:iS out of total of 19 297
1841)--

----- ------- -----

------ 7 205 out of total of 19 484
1850._

----------- ----- .-- ---

- 7 421 out of total of 20 268
As of :i'ay 15 , 19;31-_

_----- -------- ------

-. 6 78B out of total of H) 08;)

Based on these statistics 'which shmy that re.spondent never had
.less than one-third of the total dealers , the finding is that respondent'
outlets acconntpc1 for more than a substantial segrnent of total outlets.

9. Respondent , through its Johnson J\:oLors Division and its Evin-
rude :Motors Division , enters into \\Titten contracts with its direct
factory dealers and \\ith its distributors. These c.ontracts are one-
year agreement.s , expiring on Septembm' 30. They are terminable by
either party on thirty-clay notice any time during the fiscal year.

e::pondcnt furnishes, to its distributors, forms of written con-

tracts for use by its distributors in entering into relationship with
distribut,ors ' dealers. Respondent inrnishe.s ! to _its direct factory

dealers ! forms of 'written contracts -for use by its direct. factory deal
er8 in entering into relationship "with associate dealers. o oLher form
01' written contracts for entering into snch relationships is known to
have been used by respondenCs direct factory dealers and distributors.
To the best of respondenfs knowledge , it receives copies of nll written
agreements entered into between dist.ributors and thcir clealcrs and
between direct factory dealers and their associate cle:ders; respond-
ent knmys of no instances in which this has not been done.

10. Hcspondent has consistently follmyecl the pohcy and pradice
of making- it known to prospe.div8 dealers and distributors that 
will not il a.nchise dealers and distributors! nor will it sell motors to
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them for resale, if they are offering ror sale and selling outboard
motors manufactured by a competitor.

As early a,s 1939 the respondent entered into written contracts with
dealers to sell its products. Such contracts entered into for the :year
1939 with direct factory dealers contained as t.o the Evinrude Divi-
sion , the following:

If the right to sell is on the Sing-Ie DeaJer basis and is spedllcally so desig-

nated above then the Manufacturer agrees to estfblish no other Kvinrude dealer
in said territory while Ods agreemcnt is in effect, pro,' ided the Dealer establishes
prior to ',"....,..,... ,. , 19.'9, find mnintains, not less than.,... . HSSO-

date-dealers, in accordance ,yith tbe policy of and upon forms JJovic1ed by the
::Ianufactl1J'el' for that purpose, and further prodded tbe Dealcr shall sell only
Evinrule outboard motors and DO others (cxecpt llsed wotors) ; :md tlJe Dealer
expressJy agrees to pcrform and auiuc by these Vrovisions.

In the ycar 1039 the Johnson Motol's Division

direct factory dealers contained the following:
contracts with

If the rigbt to sell is on a " sing' Je dealer basis, " ilud specifically so designated
above, then the .:Iannfactnrcr agrees to est:lblish liO other Dealers 011 Sea
Horse 1Uotor pl'oc1nds in said tel'Ltory wilile this Agreement is in effect , pro-
viding the Dealer establishes prior to . . , . . , . , , . ,. . , . . , . . " 19:18 , and mailltfins
not less tJWll . ' . . . , s1.,-u" c1ealers in a(;corchwce itll tb.e vaHey of. and upon forms
provided by the l\auni'actur' cr for tbrlt pllrposi' , ,ilid further providing that tbe
Dealer shall sell ouly Johnson SCfl Horse Outboar(1 .:lotors and 110 otllel's (except
used motors) ; and toe Dealer expressly agrees to verfonn and abide lJJ' tl1e
provisions,

Hesponc1enCs Eyinruc1e JIotors Diyjsion s contracts with direct
factory dealers for the years 1040 : HHl. tluc1 18-:2 contained a CDrn-
parable pro,. i81021. Hesponclent's .John5on ::lotol's Division s COll

tracts ,yith dired iaet.ory ckaJcl's for the years 19 , 10'11 , and 1842

contained a compa.rable provision.
11. Respondent's E\- inrllc1e Division furnished ,yritten contract

forms to its distributors for llse in entering into contractual relation-
ship with distrilmtol' dealers. The forms for the :vear 1939 contained
the following pro\'ision:

If tbe right tf) s211 is f)n the Sjngle Dealer hasis and is sDecificnlly so desig-
nated above, tben the Distribntol' agrees to establish no 00101' BYilll'ucle dealer
in said tel'ltOlJ' \vbile this agreement is in effect , provided the DealEr e"tnb-

lishes prior to """"" """"'" 19:19 , and maintains , not less thf111

associate-dealers , In accordance with the Doliey of and upon forms proYided by
the Distributor fol' ton t )JUl'pose , and further proYided the Dealer shall sell
only Evinrllde ontboard motors and no others (except nsed motol's) ; and the
Dealer expressly agrees to perform 3nd abide l)5' these provisions,

Compa-rahle contract :fornJS '1'81'8 :furnished Evinrnde distributors
for the years 1910, 1041 , and 19"12. Jlespondent's Johnson Division
furnished written contract forms to its direct fa.ctory dealers for
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use in entering into contl'actnal relationship with associate dealers.
The forms for the year 1942 contained the following provisions:

If the right to sell is on a " single" associate-dealer basis, and is so especially
designated fihove , then the DenIer agrees that during the term of this Agreement
it wil estahlish no otber Associate Dealer in Sea Horse ::Iotor products in said
territorr on the express condition , however , that the Associate Dealer sells only
Johnson Sea Horse Outuoard ::Uotors and no others (except used motors traded
in on Sea Horse motors).

R.espondent Johnson Division furnished contract forms to its dis-
tributors for use in entering into contractual reJationship with dis-

tributor-dealers. The forms for the year 1939 contained the following
provIsIOn:

If the right to sen is on a "single dealer basis" alld specifically so designated
above , then the Distributor agrees to establish no other Dealers on Sea Horse
Motor products in said territory while this Agreement is in effect, providing the
Dealer establishes prior to .................... , 1939 and maintains , not less

than. . ' . .' sub- dealers in accordance with the policy of, and upon forms pro-
vided by the lIallufadurer for tbl! t purpose, and fUlther providing that the
Dealer shall sell only Johnson Sea Horse Outboard ::Iotors and no others (except
used motors) ; and the Dealer expressly agrees to perform and abide by these
provisions,

Comparable contract forms were furnished Johnson distributors for
the years 1940 , 1941 , and 1942.

12. In the years 1943 and 1944 respondent was engaged wholly in
war production and soJel no outboard motors to its distributors and
dealers except a small quantity which, by government order, was

diIected for use by commercial fisheries. 0 new contracts were
entered into with distributors ancl de,alel's during these years ! but the
then existing contracts were , in some cases ! extended by memorandum
letters. In the year 1945 the Evinrucle Motors Division and Johnson
Uotors Division manufactured a small quantity of outboard motors
for sale to distributors and dealers. The contracts covering the year
194;) were either extensions of, or similar to! those used in the year
1942.

13. In the years 1946 to 1951 ! inclusive! the vn'itten contracts with
direct factory dealers and distributors and the written forms of eon-
tract furnished by the Evinrude J\Jotors Division and .J ohnson :Motors

Division to distributors al)d direct, factory dealers for use in entering
into contractual relationship with distributors ' dealers a, nel associate
dealers, respe,ctively, contained no reference or agreement as to
exclusively selling respondent' s motors.

14. The Evinrude Motors Division and the Johnson Motors Divi-
sion from time to time send , to thcir respective distributors and the
dealers of said distributors and to their respective direct factory
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dealers and the a.ssociate dealers of sllch direct factory dealers. form
letters and publications which contain material and c1vice de igned
to assist all of such distrihntors and dealers in the sale of Johnson or
Evinrllde motors! as the case may be! in the servicing and repairing
of such motors! in the advertising thereof , in arranging for appro-
priate financing of installmpnt sales, and in other phases of mer-

chandising. On occasion, in snch form letters and publications
respondent has called to the attention of dealers the benefits which
respondent believes sneh denIers derive from the practice of not selling
more than one brand of outboard motors. For example:

And we shall continue to \vant only tho::c loyal and enthusiastic dealers who
believe with us tllat everybody is better off when the dealer handles O.:LY ONE
make of outboard motor. Further, any Johnson dealers who feel they don t wish
to subscribe to that policy, \yc d like to (liscuss the matter with them right now.

Respondent had a fixed policy since its incorporation of adyising
a.ll dealers and respective dealers that it desired that its motors be
handled exclusively, and that -when a dealer was fmmel violating this
policy, he was t.old that he would either have to discont.inue handling
a motor manufactured by a competitor 01' his franchise agreement
would be cancelled. If , however! the cancelled dealer ceased handling
the competitive motor , respondent IYou1d ro1'ra,nchise him , provided
other factors were satisfactory.

15. Each of respondenfs Johnson :)Iotors and Evinrude )lotors
Division has traveling salesrnon who are instructed to call on all
direct fa,ctory dealers a.nd associate dealers at least onee a year , for
the purpose of assisting such dealers in effeetively advertising, selling,
and selTieing outboard motors. These salesmen have been instruetecl
by sueh Divisions to report all cases in which they have Immel t.hat
Johnson 01' Evinrude dealers have been engaged in the business of
selling new outboard motors manufactured by an:y competitor of
responde, ! or by the competing Division of respondent. The record
shows an effective and vigilant policing of dealers! stocks , displays
advert.ising and general operations by respondent' s salesmen to lscer-
tain if any competitive outboard motor 'ITaS on the dealer s premises
regular reports thereof to respondent and immediate threats of refusal
to sell further if snch report ,yas admitted or substantiated. For
example , from one such salesman to the director of sales:

I suggest immediate concellation of tlJe above dealer. I heard tbey were sellng
Scott-Atwaters so T caned tbem on the phone from Duluth today. I didn t revea1

my name and was offered immcdiate delivery on a S('ott.-At\"atel'. I'm not ,ery

\\--

ell pleasell with the ontlet and don t believe we should try and straighten them

4 Tr . ()2-3, is, 100,
;(T:' . 66, J03.
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onto On my last visit Feu, 4 1048 I was told they handled only Johnson Motors.
They were not displaying Scott-Atwaters at the time. They know our policy and
havc no excuse,

16. The respondent has the policy of terminating hy thirty-day
notice its agreement with , and ceasing to sell its products to ! a dealer
who sells 11mv outboard motors manufactured by a competitor or
competitors of respondent. The Johnson !\1:otors Division has termi-
nated Dealer Agreements in pursuance of this policy as follows:

1948-
1949-
1950-
HJ51- (nine months)

The Evinrude ::fotors Division has terminated
in pursuance of this policy as follmvs:

1918-
1949-
1950-
1957-

Dealer Agreements

(nine months)
The company also has the practice, in selecting new dealers, of

refrainjng from selecting a dealer who ! at the effective date of the
agreement with respondent , is selling Jlew outboard motors manu-
factured by a competitor or competitors of respondent.

17. The extent to which this policy has heen carried and the rigidity

of the practice is well illustrated hy a letter of April 15 , 1948 , from
Bloomillgdales to Johnson as follows:

After discussing the motor situation with your Mr, Adler, I feel it wil be
necessary for a store of this size to have more motors than the Johnson Motor
Company can supply us this year. ,Ve would like very much to have your motors
here at Blooming-dale s and hope we wil receive our allocation of motors for
this year.

Due to the great demand for motors in this area and the scarcity of your pro-
duction , \ve feel it wil be necessary for us to open new channels in the hope
of securing enough motors to satisfy our customers.

To the same effect is a ~lay 27 , 19,18 letter from the Kaufmann
Department Store in Pittsburgh but notwithstanding the prestige
sales potential a,nd excellent volume of these accounts, their dealer-
ships were cancelled. This was corroborated as of more rccent date
whe,n Evinruc1e s Director of Sales told the hearing examiner no

aCommis ion s Exhi.bit 7S (04).
7 COJ 1Inission s Exhibit 7S (71),
B Commission s Exhibit 78 (131).
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matt.er how good or profitable the account. , it would be cut off if a
compet.itive line ,vere ac1dec1.

18. The record is replete with evidence showing that Johnson and
Evinrllde make it as clear as possible that they win not sell! nor con-
tinue to sell , if a competitive motor is also retailed; that dealerships
will be cut off regardless of justification 01' excusc! and that both

through their salesmen and other sources , maintain a policing SUl'-

veilla.ncc to find ant whet.her the condition of sale is being observed.
HL Counsel supporting the complaint cans this exclusive dealing
, more formally! sel1ing or contracting to se11 on the "condition

agreement or understanding tlutt the purchaser thereof shall not use
or deal in the goods , wares , or merchandise * * * of a competitor or
competitors of the seller." Hespondent counsel ! on the other hand, has
consistent.ly called it "single dealing and claims it to be a unilateral
policy of customer selection , without agreement" understa,nding or
condition of sale. In reliance on the somewhat thrcadbarc lO Colgate

casc l1 the Adams :Mitchell case and the J. I. Case , case 13 respondent

says it merely selects as its cllstomers those who single deal.
20. To so assert ! on this record , is to semanticize. To so hold , on this'

record , is to eiIectively emasculate the law and to provide a plausible
and easy evasion of both its aim and prohibition. The words "eondi-
tion ! agreement or understanding" were designedly cmployed by Con-
gress to prevent evasions on technica.l arguments as to whether
informal understa,ndings rose to the dignity of formalized written
commitments , particularly wherc! as here , the latter were succeeded
by the former, without substantial change in praetical operation.

21. ,Vithout detailpc1 discnsf,Jon of the cases relied on ! suffce it to
say that no agreement or understanding \YfLS found to exist in nny of
them; that in the r. T. Case matter the "single dealing ' affected only
part of c1efenclanfs customers! even there the court emphasized that
Case could not directly or indirectly employ coercion , pressure or
business policy to obtain any understanding or condition. There were
such instances but the court there found them to be sporadic and
de minimis.

22. The record hcre is far different. Respondent's policy is practi-
cally universal and unyielding. Respondent has proved that its
Johnson and Evinruc1e motors are two of the oldest , if not the oldest
outboard rnotors ma,c1e , the best knO"v11 j the most widely advertised

GTr. 1868.
10 Cf. F. T. C. v. Beechnjjf Packing Co. 257 L,

252 U. S. 85,
II 250 U. S. 300,

1Sa 10, 2(1 U13,
101 F. Supp. 850.

g, 441 ; U, S. v, F!chrader s Sons , 111C'
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and muSL widely accepted and wanted on the market. CuttlIlg' off or

threatening to cut off dealers reselling such motors by mere letter of
cancellation is "business pressure" if not "commel'cinl coercion. " A
typical telegram from re,spolldent's sales manager to n field salesman
reads: "1-Iow come deaJer Princes '\Vickenburg selling J\Iartills. \Vire
action you are taking. " 14 

;\_

nothel' reads: " Geissler was \\'arnecl last
year about handling Scott-Atwater and I don t believe he deserves

another chance. .

,. * :

: 15 There are also instances in the record 8hO\y-

ing stores writing respondent that its local dealer is handling other
outboard motors and in the same letter asking to be substituted for
the local dealer.

23. as claimed , it is purely unilateral selection, rather than COll-

ditional sale or mutual understanding! the emphasis would seem to 
on respondenfs part, on past performance of the prospect; not, as
here, on future practice.

2'1. Here respondent ofIers its motors clearly stating that , if bought,
no other motor must be ofl'ered for resale by the purchaser. Purchase
with that knowledge conclusively implies , without benefit of vVilliston
acceptance of and agreement to the condition of sale. The record
shows that respondent's dealers so regarded it , as exemplified by a
letter from a cancelled J olmsoll dealer in Chisbolm , Minnesota to
respondent all Angust 7 , 1948:

It certainly was a bomb from out of the skies this morning- when I received
your notification of the termination of the Johnson franchif:e.

,"VeIl you are acting- according to the original agreement without question,
'" * * If motors had been more plentiful , or my allotments a little larger , I would
bave accepted no other make of motor ever. * .. .;

I hope you can see t.he picture my way and reinstat.e me as a ,Johnson fle J1er,

and I will never again l1a ve another make of new motor in my place of business, L'J

Another letter from respondent to a dealer of fay 6 , 1948 states:

We were under the impression that our policy in this regard was very thor-
oughly understood. It has been publicized from time to time and frankly ,ve
were of the opinion that yonr outboard motor activity was entirely devoted to
the Johnson Iine. Apparently this has not been the case.

A letter from the Evinrude salesmanager to a salesman relating to
the former s conversation with a visiting dealer who discussed taking
on a competitive line ! concludes:

So as matters now stand , Roy has agreed to go along with us and lmows wbat
wiJ happen if he figures otherwise.

)1 COll"!mission s Exhibit 78 (\j5).
15 Commission s Exhibit 7R (9S),
16 Commission :, Exbibit 78 (60),
l7 Commission s Exhibit 7S (SO).
18 Commission :, Exhibit 7S (144).

451524--59--100
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25. The conclusol'Y finding therefore is that respondent has been

and as of the date of the complaint \vas , making sales and contracts
for the sale of its J ohllson and Evinrudc outboard motors in commerce
to its direct factory dealers and distributors on the condition , agree-
ment or understanding that they shan not purchase or cleal in any
outboard motors manufactured by a competitor or competitors of
respondent. Respondent! through the practice set forth in the above
findings , controls the sales policy of all purchasers of its outboard
motors , inc.uding direct factory dealeri:, distributors, distributors
dealers , and associate dealers of direct factory dc Llcrs , to the extent of
pre\ ellting them from selling the products of respondenfs competitors.

26. Gale has never ha.d , does not have , fmd is not charged with
having! a single dealing or exc1usive dealing policy such as Johnson
linc1 E\-inrllde and thc policies and pra,ctices of the latter as found
abon: extend to each other-that is , Johnson "Will not sell to an
Evinl'ucle cleale.r or vice versa.

27. The agreements entered into by Johnson and Evinrude with
deale.rs \\crc not requirements contracts. They did not prO\'icle for
the purchase from Johnson or Evinruc1e by the dealer of all outboard
motors required or sold by the dealer. They did not provide for the
purchase by any dealer of any stated or minimum qwtntity of out-
board 1110tOl'S, nor did they provide for the salc to the de tler by

Johnson or Evinrude of any stated quantity, or minimum llllllber
of outboard motors. Respondent did llot require dealers to purchase
any minirllum quantity of lllotors.

28. These agreements , sometimes referred to as franchises, arc for
respondent's fiscal year , renewable upon expiration and terminable by
either party on thirty days ' written notice. From this ! respondent
a.rgues that its dealers havc that freedom which Congress sought to
insure them by Section 3 of the Clayton Act that the dealer is free
to bny where he pleases. Legally and tcchnieaJJy this is partially
correct. Healistically! it is not. Hesponclent ! as one of its "witnesses
put it , is the General :Yfotors of the outboard industry; the oldest and
best according t.o its proof. Its motors aTe prestige products , the most
'\yic1ely advertised and sought after. Its dealerships aTe apparently
avidly sought after and its products find a reaely and profitable
market. The commercial ba,l\tnce bet"Ween respondent a,nel its dealers
is so lopsided t.hat rarely does a de,aler cancel. Out of thirty termina-
tions clocumentarily evidenced in t.he record , only one w'as by the

dealer , BloomingdaJes of Xe\" York City, "Which is too big to submit
to any such sales policy as l'cspolldenfs. As r ponclent has proved
Illost outboard motor dealers are economically weak. The compulsion
to beha,'e is far stronger than any desire to buy and sell free of
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restriction. To this is to be added the dead loss of former local and
tie- ill advertising, and the lnore modest problem of disposing of

stock parts. GpOll termination , respondent sometimes buys these back
sometimes does not. Furthermore , while a dealer may cancel , he still
may not merchandise the motors of all makers; ies either Johnson or
Evinrude , or others but there is no freedom of varied or universal
choice. 1.astly, optional terminatLon by the buyer , as here , was present.
in both the IJictogTaph Prod,wts inc. 

\' 

C. (217 F. 2d 821), and

the Anchor Senl1" Company (217 F. 2d 867) cases.
29. Outboard motors are designat.ed for convcnience principally as

to size by horscpmver rating but bvo motors of the same, or substall
tiany the same, horsepoT\er rating vary in construction, price and

other details. Respondenfs Johnson and Evinruc1e lHotor Divisions
have consistently manufactured and ouered for sale a fairly complete
line of outboard motors , rang-jng in size from low horsepower ratings
to high horsepower ratings. All other manufacturing cOlnpetitors of
respondent! except one ! have consistently manufactured and o:Iered
for sale more limited lines of outboard motors consisting principally
of low hOl'sepmver ratings. Eeginning in 1949 the manufacturer of
:Mercury motors began to offer a full line of motors.

30. After the remand in this proceeding, counsel supporting the
comp1a.int oftered direct evidence to shmy that the effect of respond-
ent's exclusive dealing " may be to substantially lessen competition
or to t.end to create a monopol:i' in the testimony and records of three
of respOJldent s competitors.

31. The first of these was Champion iotors Company, whose presi-
dent testified in considerable detail. Respondent s counsel asserts this
to be incredib1e becau e of many contradictions bebveen it and that of
numerous othcr witnesses.19 For t.he purposes of these findings, this
testimony is disregarded ! although counsel for respondent neverthe-
less cites and relies on it in some instances where it supports his
argument. Hegardless of that , hmvevcr , the statistics of the company
cannot be calleel false. These show dollar volume of saJes as follows:
19-1"1

J948 .,.,

..........

S 5 394 373.49 18411 ."..,..,...

'125 785.94 1930 ...,.,.....

..,.. $ 1 015 418.
418, 200.

1 Commission s Kxbibit 80,

and unit sales as follows:
J91"1 ,
1D4R .,

......... .........

810, 688
544

.........

$75,474 H)49 .

""'"

775 1850

,.....,...,..,....,....,......,....,

Commission s ExlljLJjt 81.

l' TIle request at counsel fOl' respondent tbat he be branded as f1 fn!se \' jtuess b . specific

finding is c!enied. There are otller l'ea;:o!J for dirf'ct conflict than delibemte lying
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32. Ilc.sponclenfs counsel asserts that Champion s anl111all'cport. of
12-31-48 explains iully the 4G.3% drop ill unit sales for 19"18 over
1947 as clue to delay in securing aluminum pcnrmnent mold castings
scriously reducing pl'oc1nction at the height of the se.lling season , and
a strike at the plant of Champion s supplier of aluminum die. castings,
But the cit.ed report says the sales decline was due only in pad 

these t"o factors.
33. Hespolldenfs counsel also seeks to exphtin the 73.2% decline in

CJulll1pion s unit sales in 1949 over 19-18 as due in the first place to
Champion moving its plant t.hat year, and again cites Champion
annuall'eport as so stating. There is no annuall'eport of Cha,mpioll
for the year 1949 in evidenee-only those for the liscal years J 948 and
J 950. The report for the year 1950 includes Octoher and "Y ovember
of 1949; the remainder is the lirst ten months of 1950. The move "as
apparently in 19;,O-not in 1949. SecondJy, counsel points to the

business recession in 1949 fLS producing a 38% drop in sales! but the
record shows this only as to Evinrucle and J ohn80n whereas Cham-
pion s sales decline in ll1its 'vas far morc- 73.2%. Thirdly, counsel
asserts that Champion s inahiJity to produce to satisfy demand for its
ne" Hydro Drive in 1950 expJains iis 1949 drop but there is no
evidence as to 19.:19 of this new device.

34. At most, this explaining away and counter-assertion of re-
spondent is inadequate and speculative , subject to inference only, just
as is the inference , without the witness ' rejected testimony! that the
decline wa,s due to respondcnt:s exclusive dealing. The hearing

examiner is of the opinion that these precipitate declines were due in
part to a11 these canses ft:c1 perhaps to others as well , in \yhn.t precise
degree to each being unkno"\Yll,

35. The president of another competitor of respondent , the Scott-
At\vater Company, manufacturing and distributing outboard motors
under that name since 1846 ! testified , and it is so found , that its line
was short in horsepower range compared to respondenfs , that re-

spondent's exclusive dealing policy made it diffcult for his company
to add dealers in the field, and that he was unable to get ma,ny first
class retaiJ outJets; that he had less dealers in 1951 than when he
entered the HeJd in 1946 notwithstanding the expansion of his Jine in
the interim at considerable capital expenditure.

36. A third competitor , the National Pressure Cooker Company 

manufa,ctures , through a subdivision , the Thlartin 1\Jotor. Its records
show its sales and number of dealers as follows:
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:;;;

"1'"

, 8 0941 $8,'11\033. 83 2 500

::1 

~~~ ~~~

, 82!J 2 03fJ S34. 36 :: 697

-- 

21.1021 2 438 164. \17 2 8911- 12, 1)2;

1946-
1947--
1848-_
1949-
195()-- -

-- - - --

Asof ;'Tay 15 185L-

- .

I Commission s Exbibit 82- , d,

The calIse of the decline reflecied above is in dispnte. The com-
pany :3 vice president in eharge of sales ;;ince 1040 attributed the
decline to respondenUs exclusive dea.ling a.rrangemcnts. The former
general manager a.ttributed it to satisfaction of pent-up war demand;
Teces ion in 1840; improper inspection and reje.ction; eonnecting
rod j ronble resulting in large returns and repairs with consequent
dealer and cnstomer dissaJisfaction; and failure of top management
to originate 01' oIrer new horsepower ratings and improvements. 
stated flatly that responc1enfs exclusive dealing arrangements had no
material eiTect on JIartin sH.les. Dispute with t.op management oyer
these matters of policy led to this witness disc.harge by the company
in Jllnr 1840. The formcr general manager s testimony regarding
canse of sales aec1ine is largely eorroboratecl by 1.\\'0 other witnesses

one, ?;Iartin s ex-service manager; the other , a. distribut.ol'- and the
lack of experience in the outboard field of tbe viee pl'esident and the
fact that he had no connection with it until.Tune 184D g' ives the "eight
to responc1ellfs contention that its sa.les policy was not the sale or
even primary ca.use of rrartin s sales clec1ine and it is so found,

ifi. The fact t.hat ::Iartin s vice president in chaTge of sales was

prior tv his appointment in Jnne of 10-19 , a millinery salesman! or a
peddler 01 pots and pnns as respondenfs counsel refers to him does

not detract horn his personal knowle,dge of being told by responllc.nt'
dealers: whom he appronehecl in an effort to seil \Ial'Lin motors , that
although some of them wanted to huy l\Iartin , they eould not beeause
it would be. flt the risk of losing their .Johnson or Evinrucle fra.nchise;
or from his t'Ticlence that f\Iartin ditl not have a satisfclctory number
of first. cbss or sat.isfactory dealers to marJ,et its product flnd t.hftt
J\Jartin did not have as complete horsepowe.r ra.nge as did respondent.

38, V\llE:t.her or llot respondenfs exclusive dealing policy "as the
direct and sale eal1se or the p8,rtinl cause of the declinc in the snles
and dealerships of those of its competitors WllO testified : or whet her
this wa clue , as indicated , t.o other causes ! \,ho11y or in pa.rt : the -fact

rema.ins and it is so found that rcspondent's policy did foreclose, a
substnntinl nnmber of establishecl deaJel's to t.hose eompetilOl'S who
songhi" t:atisfaetol'Y outlets for their outboard motors: thereby 211b-



1570 FEDERAL TRADE co 'nnssroN DECISIO)"S

Findings 52 F. T. C.

stantially lessening and hindering their eompetitive efforts and caus-
ing them substantial injury.

39. The ~Iartin distributor for lower Michigan since 1948 , who
directed his early etIOlis toward building up a dealer organization
found that he ,vas considerably handicapped by t.wo factors-having
only a 7.2 hp motor in 1948 , a 2.3 hp and a 4.5 hp motor in addi-
tion in 1949 and a 10 hp mot.or added -in 1950; and by respondenfs
exclusive dealing policy. lIe was neyer able to sell his J\Iart.n motors
to a J ohn on or Evinrl1c1e dealer , although several of them ,yould hitVe
purchased his mot,oI'S had it not been a,s one Johnson dealer expressed

, "

restrained from JUtnc1ling any competing line of engines by my
franchise ': an(l by another

, "

Tohnson forba.c1e him tnking any ot.her
line on. If he had been able to , his business would have increased.
Even his one 7.2 hp motor wonld have complemented the .Johnson
line since the latter then had no horsepower rated motor uetween ;)
and 10 . The best. dealer for his organization Iyas an established marin;:
dealer of good repute ! ,vith facilities and experience for constanr
maintenance and service and hl business long enough to have built.
up contact.s. In his area. respondent had most. of these dealers. Becanse.
of respondent s exclusive dealing policy, he Iyas therefore confined to
infe.rior dealers, Ilis business declined in 1048 over 19-48 but if he had
had the subspcrnently introduced 10 hp Uartin motor, it l,1"ould nor,

have. lIe had nnsllccessfully solicited other "good:: dealers than
respondent's : sllcceeeling in not mneh more than 10% of his attempts.
Behn:-en 19-48 flnd 1851 he increased substnntio.lly the nnmber of hi::
clea1ers appillpntly from other than competitive sources. He neve-r
had any exclusivp dealing policy nor did :.\Tartin and some of hi
good dealers sold other brands than .TIartin. B is lower sales in 1949

over 1948 ..ere not in his opinion caused by responclenfs exclusin'

dealing policy but by his short line and by competitors bringing out.
new and attract.Y8 features sneh as gear shift and auxiliary gas tank
which J\1o.rtin did not have. lIe. lost no good dealers t.o respondent.
until 1951.

40. The :Martln distributor or factory representatiye for :Missouri.

Illinois and Iowa from 1948 to 1951 lost four dealers to respondent
at J\lattooJl ! Illinois; J\fount. Carmel : Illinois; Harrisburg, Illinois
and Poplar BJuff :Iissouri. They had bee.n selling 1\Iartjn motors , or
l\Iart.in motors ane1 others , but when they ..ere franchised by respond-
ent to seD either .T01m on or Evinrm1e. they cen3ed to bu:v 2'Iartin
because they " had to agree not to sell another nlOt-or :: or "if they
..anted another line, then they could forget the franchise :: from
re.spondent. Some of t.hese outlets had been established by this dis-
tributor and from his standpoint were good outlets, He IYftS never
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able to seH to a dealer handling respondenfs motors. Because he
knew respondent' s policy, he woulel not ordinarily contact Johnson
or Evinrude elealers who , in some cases , were the best outlets but did
reach the point at times and in various places where he could find

no other suitable outlet and apprmLChed them-without success ! how-
ever. He had in his territory about 200 dealers in ::\artin motors of
which about 15% were first class outlets , the remainder being second
class or 10\ve1'. He was not ahnlYs able to seH de-aIel's handling other
makes than respondenfs but he did not lose any dealers to such other
makes. The four accounts which he lost to respondent were buying

, 2. , 10 and 15 motors annual1y, respectively, Two of them con-
tinued to sell )Iartins surreptitiously after taking on Johnson but
sales of l\Iartins fell to almost nothing. This dist.rihutor preferred a
dealer to handle only his brand bnt somE' of them did not and he made
no effort to compel them to. To develop a gooel (lealer from scratch
takes from one to three years. J ohnson dealers in his territory, where
he lost his four Recounts! were sel1ing no motors a yea.I' \Vhen he
lost these accounts to respondent he had t.o seck other outlets and
develop them but the substitutes were not a , good as the ones he had
lost. If a Martin dealer took on another mab' , ~Iarjjn s sales to that
dealer \ould decrease. His principal competitors yel'e respondent and
the makers of Mercury.

41. One of these four a.ccounts denied ! in testifying for responc1ent
that he had become a Johnson dealer prior to the date of issuance of
the complaint tTld that he ha.d ceased deahng wit.h :Martin as of that
date or for the reason that respondent's polic.:r required him to;
further , that he was dissatisfied with the ::lartin motor because it did
not have the ne v features other outboards had , did Jess advertising
and was two or three yea.rs behind AIa,rtin competitively. tIis out-
board business was only about 1 % of his total sporting goods business,

2. Another ::\1art1n dealer in St. Louis

, \'"

hom the la.rtin dealer
had established and built up, alt.hough not considered a first class
outlet, testified for respondent that he sold ial'ill motors exclusively
until :May of 1951 but had tried to obtain a .J ohnson franchise because
of his dissatisfaction with the Jlartin motor; that it was obsoJete;
that key personnel had left the 1\j flrtin organization; that it was an
incomplete line , not up to date , a.1(1 he could see no future in it for
himself.

43. The distributor for Scott-Ahvatcr outboard motors in most of
I\Iichigan siIlce 1D;tS testified that. on starting to merchandise them

we just went out to attempt to find dea1c s in outboard motors a.nd as
such went to the dealers who we thought vere the finest marine dealers
that you could go to! and Ive found thnt the,y were tied up with other
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competitive motors " in many cases , respondenfs , flnd that he was
nnable to selJ them because "'VB ",vere told when we called on these
various outlets t.hat they ,Ve.'e iranchise,d on an outboard motor and
that they were happy \vit.h their present franchise and that as such if
they considered other motors they were in jeopardy of losing their
pre-sp.nt franchise. !! \Vhen he ealled on dealers in otll( r makes t.han
responc1cnfs , he was able to sell and he SPcul'cd multiple distribution.
lIe founc1no ot.her make of motor in his area handled on an exc.usive
or single basis than respondent:s. Scott- .\twater has no objection to its
de,aIel's ha-nc1ling other ma.kes. A11 of responclenfs dcale,rs in his area
,VerB desirable dealers to him. l;nable to secure ,,,hat he regarded as
the best dealers , he solicited what he regarded as second-rate outlets.
Scott-Atwater was t.hen selling only two sizes of motors ! one of which
the 7.6 hp would have! in his opinion

, "

rounded ouf the Johnson
and Evinfude line in R de,aler s stock because neither of these at that

lime had a mot.or at, nor near , that horsepower rating but he was
unable to se1l that motor to any of respondent's dealers. He was
unfLble to build up what he considered a strong dea.ler organization. 
c1c1itiol1 to outboard motors , witness ' organization sold a vU,lied line

of household QPpJiances. As of ~(Qy 1%1 it lwd about 100 deQlers for
3cott-AJwater motors bnt ,,,it-ness did not kllO\i- hmy many handled
that mot.or only. I-Ie preferrr.d a dealer to do so oecHuse in his opinion
the clealer could do a better job for him. However , he had both single
nnd mult.iple dealers who were doing comparable jobs. Single deal-
ers , ill his e:sperience , concentnt-te on t.hat one liHe and do a, better :iob
for him but he diclnot knmy whether t.hey did it lJetter job for them-
3e1vp,s. I-Ie was not only unable to sell respondenCs elealers in setting
np his organization but dUG to thc short line of Sc,ott-Atwater at that
rime had some diiIcultv III selEna t.o c1e,f)lel's ill other makes than
l'e, sponc1ent's , bllt he, had :l llUlnber of JUel'clll'Y :mcl j\Iartin dealers
rake on hi;:; linc, As a c1isrrilmtol' , it is good business lor him to hallcl1e
only one line of ontboal'(l motor. It takes about 8900.00 to become a.
small dealer. No c1eale, l' c.rUl make a living selling Out.boflrd motors
only. 'Yitness knew of no dealer who carries as milny n, s seven dif-
ferent brands of ontboard motors and would not fl'RllChise such an
outlet. Three c1iilcl'ent. bnll(1s were the most he knew of being
carried.

M. On this question of distributor eired Qnd injury, it is aJso found
that pe.nt-up postwar c1ema,nc1 for outboarc1motors ca.used respondent
to ration supplies thereof to it.s dealers during 1946 , 1"947 , part of 1948
and again in 1D50 and IDoL but in spite, of these in mfHcient shipments
respol1clent refused t.o allow its uealers to buy and l':sell competitive
motors and terminated its franchise "With them if they did. There is
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substantial documentary evidence in the record that respondenes ex-
clusive dealing policy caused some of its dea.lers curtailed sales and
volume.

This competitive race for dealers between respondent and its com-
petitors and the latter among each other is shmnl in the foIJo il1g-

table in which Company "H!! is identified as respondcnes Johnson
and Evinrude Divisions , Gale products not selling through dealers.
Company "G!' is J\Iartin ?vIotors. Companies " A:' and c" flre
omitted-one was bought out and the other discontinued manufactur-
ing motors. Company IY' is omitted as it furnished no dealer figurps,
Blanks inc1icR.te no figures available.

Xnm'herof dea!ers a s of-
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45. The evidence is preponderant that- an established outlet, in
business lor yeflrs, ,vith the public confIdence , reputation and contacts
which that usuaJly connotes , is the best outlet for outboard motors
pal'ticularly ,yhere , l!S is usual 'mch n outlet has trained service'

mechanics; that it. takes frorn 1 to ;-) Y8,11'S or cyen longer to develop

someone new to the olltboard busillcss to the point of becoming a
satisfactory dea.1el'.

46. From the above evidenee of effect on distributors, it is fOllnel

that respondenfs exelusive dealing policy adversely flllectecl its 0\';11
dealers during some ye s by curtailing their business potential ll,!lC\

deprived thcm of unlimited choice of brands and that i1 hampered and
prevented distributors of ot.her brands from securing satisfactory out-
lets by foredosing many, if not lllost, 01 the best outlets to them 3THI

directly thereforc ailectecl manufacturers aT competitive brands in
the same ,yay. At the least it. wa.s a clog and obstruction in the
competitive race for outlets.

47. There is no substantial evidence of any injury to ontboard motor
retail dealers of brands competitive with respondent' s .Johnson and
Evinrnde motors-on the contraTY, the evidence is affrmatively the
other wa.y and the fact is so fennel.
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48. There is no evidence that the buying pub1ic had any diffcn1ty
in finding dealers from whom to buy motors ma.nufactured by com-
petitors of respondent, and the fact is so found.

49. In addit,on to the negatiyc evidence developed by cross-exami-

nation , respondent. has offered , and due to the language of the remand
there Tlas received , much statistical and other evidence as an "eco-
nomic" excuse or justification for the saJes poliey cOlnplaincri of! or as
proof that the prescribed e:tect of t.hat policy does not in fact exist.

50. Thus! respondent has 81101vn , testinlOnial1y and by survey, that
about 95% of outboard motor den.Iers prefer to handle only one bra,ncl
of motor , that less than 5% handle h\"o brands and 112 to 1 handle
three or morc bral1c1s o and t.hat this is be,cause the outboa.rd motor
nUll'ket is thin , seasonal ! nOll-necessitous for the most part.; that out
board motors require constant se,l'vice and repair : hence: ndeql1ate
parts inventory; that parts are not interchangeable between brands;
that the outboard motor business is al\"a.ys incidental to other lines
of me.rclumdising and is easy and relatively inexpensive to enter; thflt
location is relatively unimportant and credit unnecessary, although
there is confEd in the evidence on the latter; that. no compctitor of
respondent require.s exclusi\ e dealing from its outJets , hence ! single
dealing is not impose,d by respondent but is a sponLmeous and yolun-
tary matter wit.h dealers; and that single clealing is frequent among
competitors ' dealers also. The evjdence as to 'whether long and special-
ized training is necessary to become a dealer , whether a good mechanic
call service differpnt brands equally efEciently, whether different horse-
power rat.ng2 01 cliiIerent brands would complement sfltis-factorily
competitiv( bra.nd lines , is in conflict" which eonilict it is not necessary
herein to resolve because all thLS eviclence wa.s flatly rejected as a

defense by bot.h the Commission flnd the Conrt of Appenls in the
recent cases of Dictogl'aph Products , Inc" (217 F. 2cl821) and Anchor
Serum Company (217 F, 2cl 867). Similarly rejected therein \"cr8
the cla.ims, here made in llore muted fashion! that this exclusive

dealing was not ini6ated or imposed by the respondent on the

buycr or that such restriction is really for the benefit of the latter.
51. Hesponc1ent has alsc proved , and it is so found , that its Evinruc1e

motor has been known to the public since 1909 , its Johnson since 1922;
that these motors have been long and favorably known to and sought
alter by the public; that it has contributed rnore irnprovclnents and

firsts" than any of its competitors; that its motors are among the
best! if not the best! on the market; that it makes a wider range of
sizes in both lines than most of its competitors; that it nmintains

This natur:llly raises tbe question: Whr bllve tbe policy if respondent can secure single

del1ling from 95% of the dealers without it'i The cOlJmercial reasons tberefor were neYer
s:1tisi'actOl'ily explaincd to this e;,aminel' ('11' 15D3- 5).
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schools for the training of dealers and service personnel at great ex-

pense; that it spends more on advertising than any or its competitors
and in some years than all of its competitors did; and that it main-
t.ains more salesrnen than any of its competitors. Thi is ch, ime.c to
show that rcsponc1enfs often dominant , ahyays sllostantin\ share of
the rnarket. ,'IRS not due to its exclusive dealing pohcy. But the record
shows the laUer to haye been C011sistently adhered to since respond-
enfs organization. On this record ! and from the yery nature of the
policy !' it is impossible to say t.hat it did not contribl1te , !1nd C011-

tribute strongly! to its position of affn211ce and economic power in the
industry and \'ith its necessarily insulating effect against competit.ion
inevitably contributes t.o the maintenance of that posit,ion.

52. Respondent has proved , and it is so found , that from respond-
ent' s incorporation in 19;-Hi to I\Iay 15 ! 19,)1 70.5% of its E-dnrude
dealers h Ld lwd no previous experience before becoming such , and
68. of .J ohnson dealers had likewise had no prcvious experience in
selling outboard motors before becoming dealers. Johnson sent out

000 questionnaires to obtain this infonnation and received bae1\ 2 215

replies; Evinrude sent out 2 00 questionnaires and recein:d back 1 041

replies. Broken down further , Johnson ha,c1 898 rcpl ies from dealers
\vho became such prior to ,Vodd "'Val' II ! 636 of "whom had had no
previolls experience in selling outboard motors prior to becoming
Johnson dealcrs; 212 had hn.c1 such experience. Of L817 replies from
dealers who became such since ",Vorlel "'Val' II ) 911 hHc11 lno previous

experie,nce; ':OG had had. Comparahle data fm: E, inl'uc1e sho\Ved of

D57 rep1ies of pre-World ~War II dealers , 7D'2 had had no preyjous
outhoard experience but 137 had had; and of 88.1: replies from post-
'Vorlcl "'Vax II clca, lers , 682 had had no previous outboard selling ex-
perience but 297 had had. R.espondent has also showll , and it is so

found! that its dealer turnover between 1941 ancl )Iay 15 , 1951 \Vas

53% for tTohnson dealers and 7310 for Evinruc18 alel's, This evi-
dence is cb,imecl by respondent to show that outlets ,yith no previous
outbmud experience can be developed into dealers, and this is so
found aJso. But that can be no justificatioll for respondent fore-

dosing cxperienc.ec1 and " developed" dealers from its competitors or
their distributors. The fact that the latter can go the 10nger and more

expensive ronte is no anSIYCT to the In,y s evident command that they
shou1d have equal eompetitive opportunity to seD through all denIers
developed" as \Yen as ignorant. 11er8 they have lJ8811 \"' aned oif from

the best outlets and left to persuade and train nc.'ycomcl's.

53. Xext, respondent JUtS proved , and it is 80 fonnd , t,hat a number

of manufactlllel'S of outboard motors have entered the industry since
Tespondent's ol'gnnizatioTl in 1936; that as of 1051 , these wero all still
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actiyely engaged therein; that during this period some of its com-

petitors have increased their business while others have lost ground;
therefore, that its sales practices had no actual , and have no potential
eil' cct on competition. This same claim was made! argued and laid to
rest in the Dictograph Products! Inc. case, supra. Furthermore , the
record shows that in 1946 it cost a capital ontlay of $1 500 000 to pro-

duce one size motor , the cost bcing substantially higher nmy! and
$350 000 to add onc more size.

54. Respondent has also shown , and it is so fonnd , thac it:: defilcrs
are primarily engaged in a "wiele range of other pursuits ranging fl'01n
marine de, aIel's and sporting goods st.ores to lmclertakers : optomet.rists
insurance agents and barbershops. Then : by taking 18 of the most
prenlle.nt of these oceupatiolls and going to the 18 S. Censns for

the number of such establishments in the nation , re ponc1ent. arrives

at the figure of HG;) 551 potential outboa-rd motor dealers prospects as
a basis for argument th t theTe are plenty of prospects Ryailable to

competitors. This argument ignores the fact that outboltrc1 bnsiness
is geographical as ,;yell as seasonal; that there are many unproDtflble
arens for outboard sale in the nation; that it takes from one to three or
more ypal's to develop a de.aler; that it takes six months to a year to
train servIce mechanics; that respondent has many! if not HI0Sj- , of
the best dea.lel's in some localities and that as respondent itse if asse,lts
t.here is a relativel)' lo\V saturaJion point for the number or W01'th-
\Thilc outlets, Lastly this " plenty of busil1ess for evcryone" argument
was like\Vise interrecl by the Didogl'aph de, cision.

55, JUI thi:: evidcnrc of economic necessit.y or justification. ' .vas

ordered recei"n d and considered by the l'mnand. It ha, ,: been so 1'8-

ceivecl considered and is rejected for the reasons stat.etl. In its
remand ! the Commission did not hold or indicate. that any or all of 
\vas necessarily considered as a. defense or justification except by the
implication arising from ordering it received and considered. There
is no Commission opinion since then so holding. On the contrary sinc.e

remand , the Commission has sucessfuJly clefe-lHlecl appeals in Dicto-
graph Products : Inc. and 

;\_

nchor Serum Cornpany, in which mnch
of this same evidenee \Vas rejecteel by it and the two Circuit Courts
of Appeals have affirmed. The hearing examiner is of conrse bound

to follO\y these decisions. To sustain as rlefenses the evide.nce SUll-
ma.rizec1 in paragraphs L19- 5;) supra : would , as the Second Circ.uit
said in another connection "quite effectna.ll ' rlraw the tC'cth of Se('! ion

3 and of the anti- trust Iftws generally ,::n and in euect allend it. to pro-

vide exernpt.ion for all those sellers who supply side line pl'oelud only.

21217 F, 2rl ."'21.



OUTBOARD , ::'dAHl E &: dANUFACTCHIKG CO, 1577

1553 Conclusions

56. The instant ca,se is far stronger than the Dictogra.ph case. Dict.o-
graph 8 sales volume "as almost $2 000 000 a year , respondent here in
1950 on Johm30n and Evinl'ude alone sold more than $17 000 000;
Dictograph is third largest in its industry, respondent. here is the
largest, accounting for never less than 33% up to 50% of sales; Dicto-
graph had one-fifth of the prime dealers , respondent had no less thml
one- third of all cleaJers. Furthermorc! there is here more substantial
evidence of inability of responc1enVs compet.itors and their distributors

to secure adequate outlets because of respondent's "single dealing

practice aEel policy, :! and some evidence of loss of sales by respondent'
competitors.

57. Responclenfs counsel argues that t.he Dictograph ease is not in
point , because hearing aids arc the sale product handled by Dicto-
graph deaJers whereas outbmlrd motors are a side line to other
businesses. To the hearing examiner this is a distinction \\ithout a
difference. Hearing aids arc a side line to uHlny c1eale.rs. TIle law
makes no differentiation in the "goods , wares and merchandise" as to

whether they are main or incidental products to a dealer. Lastly j out-
board motors are no more of a side linc or incidental line tha,n hog
cholera serum ! nail polish , or salt were to the dealers involved in the
following cases:

Anehm' Serum v. 217 F. 2cl867.

C. v. Revlon Producis Cm'pomtion Docket 5685.

lnternational Salt Co. v. 332 1..8. 392.

58. The conc1usory finding, therefore, is that respondent has, in

commerce, sold its outboard motors on the condition! agreement or
understanding that the purchasers thereof would not deal in the out-
bmlrd motors of respondent' s competitors and that the cifect thereof
has been and may be to ubstantially lessen competition and tend t.o
create a monopoly.

COl'CLUSIO S OF LAW

1. Hespondent has sold its .J ohnson and Evinrllc1e outboard motors
to purchasers thereof in commerce , for resalc ! on the condition , agree-
ment or understanding that such purchasers will not deal in ontboard
motors manufactured and sold by competitors of respondent.

2. Because of such comEtion ! agreement or understanding the great
majority of purchasers from respondent have refused to deal in : and
in fact have been prevented from dealing in , compcbt1ve products.

3. As a result thereof! such purchasers have been deprived of their
freedom to deal in all makp.s of outboard motors. That snch purchasers
mayor do wish to dea.l in one make of ollLboanl motors only is no




