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Ix THE IATTER 01'

SAXlTARY FEATHER & DOWN CO. INC. , ET AL.

ORDEn , OJ'INIOK , ETC. , IN REGARD TO 'THE ALLEGED VIOLATION OF
THE FEDERAL TRADE co:rnnSSION ACT

Docket 6208. Compla.int , illaf. 1954-Dec'ision , Jnne 30 , 1955

Order requiring-
the feather

oibenvise.

a manufacturer in Brooklyn, N. y" to cease misrepresenting
and do n content of its pilows on labels affxed thereto or

311'. AmeslV. lVillia:m. for the Commission.
i1h. Selig Kaplan of Brooklyn );. Y. , for respondents.

INITL\L DECISIOX BY J. BAHI, COX , HEARING EXA:;nxn

The complaint charges that the respondents ha ve violated the pro-
visions of the Federal Trade Commission Act by misrepresenting the
ontellts of feather pil10ws which they manufacture ancl distribute in

commerce.
After the filing of an answer , hearings were held , in ,,,hich testimony

and other evidence was prescnted , duly recorded and filed in the orrce
of the Commission. By stipulation an the evidence in the companion
feflther cases ,,as made a part of the record in this case , except so far
as slIch evidence relates exclnsively io the identification , contents and

11al \'ses of tL: feather sa.rnples ill en.ch of those cases. Proposed
iindinQS of faci, concJusions aDd order have been submitted by cOlllsel.
On th; basis of the cntire record , the. fol1O\\'ing findings o f fact are

mnde:
1. Hcspondent Sanitary Feather & Down Co. , lnc. , is a corporation

org' a.nizec1 , existing and doing business under and by virtue of the
n\s of thc St tte of e\\ York , with its offce and principal place of

business locatecl at ,109-,123 '\Villoughby A venue Brook1yn , Kew York.
Re.sponc1m1ts ::Uartin BraiJ

, .

Joe Braff, Philip E::estenbaum ancl Stan-
ford ,V. HI'aft are the offcers 01 said corporate respondent. Their ad-
dress is the same as that of t.he corporate respondent. These indi-
vid uals direct a.nd dominate the policies , acts , practices a.nd business af-
fairs of saiel eorpornte respondent , including the ads and pra.ctices
hcreinafter set out.

---

lTlw companion featIJel' rases nre: DOtkE't 61: 12. X:1tional Yonther & Down Compi1n).
Docket (118i: The L. nUc!mlQD Co. , Inc., et aL; Docket 6134 , Hurton-Dixie Corp" et aL,
Docket 6135. K. SlUlleq:rral e & Sons. et flL; Docket 6137. ).' ol'thern FCfltl1el' ,"' orks , Inc.
et al. ; Docl.et 6161 , The Salisbury Co., et at; Docket 6188. Globe Ij'eather & Down Co.,
et a1.; flnrl Docket (j208, Sllnitary Feather & Down Co., 111('" et al
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2. Respondents are now, and for more than one year last past have
been , engaged in the manufacture of feather pillows and other feather
and down products , which they sen to dealers for resale to the general
public, and have caused and now cause t.heir said products , when sold
to be transported from their place of business to purchasers thereof
located in various other States of the United States.

Respondents maintain , a,nd at all times mentioned herein have main-
tained , a course of trade in said clown and feather products , in com-
merce, among and between the various States of the 'Gnited States.

3. In the course and conduct of their aforesaid business respondents
are now , and have been , in substantial competition in commerce with
other partnerships and with corporations , firms and individuals en-
gaged in the sale and distribution of feather and clown products , in-
cluding pillows.

4. In the course and conduct of their aforesa,id business, respondents
haye caused labels to be affxed to cert.ain 01 their pillows purporting
to state and set out the kinds or types and proportions of fining ma-
t.erials contained therein , and have made repre entRtions with respect

to the.il' pillor\s designated "Sanitary Slccpwell Pil1ows " as follows:

ALL KE,V MATERIAL consisting of down.

5. Through the use of the aforesa.id statements , respondents have
represented that the filling materia1 in said pillo\'. s is composed entirelY
of new clown.

G. Two pinmvs designated " Sanitary Sleepwel1 Pillo'lYs" were pro-
cnred by a repn;sentative of the Commission at the same 6me from
the same retail dealer , and )', ere introduced in evidence. The COll-

le.lts of these pillows 'vere analyzed by an expert for the Commission
a.nc1 by a,n e.xpert for the responc1en1 s. The analyses made by the
Commission s expert showed as Io11m-v5:

---
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7. In determining whether or not the representations
pillow contents are false \vithin the meaning of the Act, it

as to the

is helpfnJ
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to have an understanding of the manufacturing methods used in the
feather industry.

(1) In gcneml , three sources of feather supplies are or have been
available:

(a) The American SouTee

First, there are the domestic feathers , which ordinarily are properJy
labeled, but are not available in sniliejrnt qnantities to meet the in-
dustry s requirements.

(b) The European SOUTce

Second , there is the European source of supply from ,,,hich feathers
are procured , but from this source it is impossible to get unadulter-

ated , nOlY stock, because of a common practice of mixing second-hand
feathers with new. European feathers arc purchased on the basis of
samples , and each mauuf,wturcl' must judge from these s,unples the
quality and type of feathers ltvailnble to him.

(c) The 01'ierdal SouTce

The third source is the Orient, from T\hich adequate supplies may
be. had; but in the Orient there is no careful sorting, and a baJe of
feat.hers purchased as goose fea.thers may conia,in substa,ntial qua.n-

tities of duck or chicken feaJhers. These feathers are usually pur-
chased through importers and commission mercha,nts \vllo submit
offers to rnanufacturers. A typical ofler wjJl show as avn.ilable for
pnn:hase by respondents or other pil10IV manufacturers 100 bales of
200 pounds each at 901 per pound, the feathers being Formosan grey
goose feathers , 80% clean , IlHLximum :20% duck feathers , 5% chicken
feathers, 3% quills , minimum 30% dOIVIl. Oriental feathers arc pur-
chased on the basis of these representations , without sampling.

(2) Aiter raw feathers are procured by the manufa,cturer they fire
thoroughly \vashed , dried and fluffed up. Then they are sorted by
means of a machine \vhich separa.tes the various constituents of the
feather bulk by a bJowing or suction process. The feathers are put,
through the sorting machine in lots of fifty pounds. The down , being
lighter is more readily blO\ n over the baffe in the sorting machine
and pa,sses into it.s particular bin or container. Then follow the
downy-type feathers , and the various other feathers, in appropriate
ch1ssifications according to weight or spec:iI-c gravity, each into a
specially prepared container. By this process it is reasonably prac-
tical to segregate a high percentage of down , but in down, as in the
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other classifications, there are always some feathers which are inap-
propriate to the particular classification. In the down- type feather re-
ceptacle wil1 be some pure down and some heavier- type feathers.
Similar discrepancies will occur in each of the other classifications.
It is impossible to separate feathers according to type of fmvl or to

remove inferior or second-hand feathers. The only possible separa-
tions are those which can be obtl1jned by the application of the prin-
ciples of speeific gravity. Feathers of the same degree of lightness
will go over the bailie at the same time , irrespective of the kind of
fowl from which they may have been plucked , or ,yhether they are
new or used.

(3) The down and feathers thus sorted and placed in separate con-
tainers have no uniformity or homogeneity; the heavier feathers will
be at the bottom, the down at the top of each container. Although
there be a. vigorous agitation of the feathers and down in a storage bin
the resulting mixture will at no time be of uniform content throughout
alld no mixture of feathers and down is or wilJ remain uniform or con-
stant throughout its bulk. vVhen a pilow order is to be made up, the
manufacturer puts into the filling bin the number of bags of each type
of feather requjsite to obtain the desired mixture. The filling bins
usually are approximately 5 x 10 x 12 feet in size , and hold up to 350
or 400 pounds of feathers. Two or three hundred pairs of pillo s may
be filled out of one mixture , and it is not unusua.1 for a manufacturer
to iil from twelve to fourteen hundred pairs of pmows during a day.

(4) During the filling process , the feathers are agitated by means
of wooden forks , and the pillows are iiUed by suction. The proportion
of down and feathcrs that go into each pillow depends partly, of
course, upon t.he fining-bin mixture , but also to a large extent upon
what part of the bin the filing suctjon reaches. Even with the exercise
of the greatest care , pillows filled from the same bin will vary in con-
tent. Those being filled from the bottom of the bin wiJ contain the
heavier :feathers , and the great.er amOllnts of pith , scale, and other ex-
trm1eous matter. The exact amount or proportion of down and feath..
ers going into any particular pillow cannot be controlled by mechanical
means. The expert whose testimony was presented in support. of t.he
complaint stated that the contents of pilows iiled from thc same bin
will vary ns much as 30(;0: that the S Ul1e percentage will not be found

in any t;vo pillOlYs; that t11e mixture in each pillmv ,,,ill vary from the
mixture in the filling bin; that if anyone pillow should contain ex-
adly the same percentage of feathers and dmYll as that originally
placed in the filling bin , it would be pure accident; and that the closest
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practical indication of the contents of a pilow product of a manufac-
turer and the correctness of its labeling will result if several different
pilows are sampled , preferably pillows obtained at different times and
placcs.

(5) The same diffculties arise in analyzing the contents of a single
pillow. Except by pure accident, no two samples wil have the same
content; so there is no sure or positive method of measuring the con-
tents of fcather pillows with scientific accuracy, other than by taking
all of the content out of the pillow and separating it into its component
elements, then weighing each element. Such a process is so eompletely
impractical that , usually, a test is made by opening the pilow-ticking
and taking samplcs from three different portions of the pillow.
These samples are thorougJ11y mixed a,nd a smaUer testing sample , of
which the analysis is to be made , is taken from this mixture. The ex-
pert who testified in support of the complaint sclected thrce samples
from the opening by inserting his hand and reaching to difi'erent por-
tions of the pilow. Samples selected by the rcspondents wcre obtained
by taking ft. small quantity of feathers from each of three openings in
each pillow. The hearing examiner was present when respondents

samples \Vere taken. As each opening \vas made in the pillow ticking,
some c1o\vn escaped , and as each withdrawal was made more down
escaped before the sample could be enclosed in a container; \Vhile the

feathers, being heavier and bulkier, were easier to retain. K 0 sample

can be exactJy representative of the original content of the pilow
just as the content of no one pillow can be exactly representative of
the original mixture in the filing bin. The average sample for analysis
weighed approximately 3 grams , representing between 1/1 and l/2 of
1 % of the contents of a pilow , and the appearance of a single heavy
feather in a sample of this size would ma,ke as much as 4% difference
in the final result. This method is far from satisfa,dory, and the re-
sulting percentages aTe not conc!usive.

(6) The crushing or curling process is a manner of giving a twist
or curl to land fowl feathcrs , such as chicken and turkey, to increase
their resiliency and tend to prevent their matting, and thus improve
their quality for use as pillow-filling material. The same process is

applied to waterfowl quill feathers (that is , feathers from the wings
and tails of ducks and geese), which otherwise would not be suitable
for pillow-fining material. ..t considerable amount of fiber, pith and
scale result from the crushing, a,nd are carried over into the filling
mixture. As to utility, crushed lanc1fowJ feathers are better than
crushed waterfowl feathers , and crushed turkey feathers are better
than crushed chicken feathers.
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The mixture of crushed feathers is made by weighing out the proper
proportions of the various kinds of crushed feathers that are to be
mixed, and taking alternate handfuls of feathers from the separate
containers and throwing these into the hopper of the curling or

crushing machine. Because or the nature of these larger feathers
they frequentJy go through the hopper in Jumps , so that it is im-

possible to get a mixture with any degree of homogeneity. Despite
agitation in mixing, slugs of chicken or turkey feathers and slugs of
quil feathers wil get into the pilows without ever being separated
or mixed. The label "Cru hed Feathers :' showing the types of
feathers used can indicate no more than that the mixture 'vas made
from the types or kinds of feathers stated on the labeL

It is impossible to separate tmc1 analyze crushed feathers accurately.
A pillow fined with erushed feathers is the eheapest produet of the
industry, and in the minds of the general public: there is very little
distinction among the VaI'jOllS kinds of crushed feathers, whether
goose , cluck, chicken or turkey. The expert who testified in support
of the eomplaint indieated that pillows fiJJed with crushed feathers
aTe the least desirable of all pillmvs , and are the lo\\est class of pillows
en the market. In his opinion, it is impractica.l to attempt to dis-

tinguish between the various types of crushed feathers in any batch
of such pil1ows, and he suggested during the course of his test.s for the
Commission that no further pillows filled with erushed feathers be
sent. to him for analysis.

(7) On the basis of the foregoing the conchlsioll is i11escapable that

as a practical matter, the contents of feather pillo\\s cannot be accu-
.tely labeled. In fact , to require accurate labeling as to content, of

a product such as reather pillows which , by nature , vary constantly
and at. random in content, is to require an impossibility. Xo manu-
facturer of feather pillows could comply wit.h such a requirement
except by analyzing the filling of eaeh pilow individually. ObviousJy
that is an impossible task. Incidentally, it points up the dangers in-

volved in attempting to reach a conclusion as to pillow conte,11t on th
basis of testing two pillows out of a batch that may have included one
hundred or two hundred pairs of pillows.

(8) Despit.e these facts ho\\evcT some 28 Staies have lnbeling
requirements ,\Ylth \\hieh pillow ma.nufa.cturers lnust comply; and the
FedeTal Trade Commission, on April 26, 1051 , promulgated Trade
Practice Rules for the Feat.her and Down J rodnc.ts Industry, which
undertake to interpret. the Act and express the Commission s policy
with respect to the practices complained of in this proc.eeding.

Although these R.ules are not binding upon the hearing examiner they




