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Ix THE MATTER m'

C. E. KIEHOFF & CO.

()RDER Ol'IXlOK , ETC. : IX REGARD TO THE ALLEGED YlOL.\TJOX Dr ;me (J)
OF THE CL-\YTQX ,\CT ,\6 . IEXDED

Docket ;JiIJS. Complaint , JJuy 1950-Dccision , J/(f.11''i. IDS;)

Order requiring a manufacturer in Chicago, Ill. of antomotiyc products and

supplies , to cease se1!ng its products of like gr"acle :1lc! quality at hig-hcl'
anclless favorable pdcf's to numerous small businessmen purchaset' s than it
sold them to various larger purchasers competing with those less f:wol'ed , in
yiola Lion of sec. 2 (a) of the Clayton Act as amCllded,

Before 3Ir. Abner E. Lip8coTnb hearing examineI'

3h. Eldon P. Schml', ilr. James E. COTh,e'! and MI'. Fmnci. O.
3/ aye?' for the Commission.

Ta.yloi' , 31Ulei' , Busch Jl' f(jhpi' of Chic.ago Ill. , fur re.3pondent.

IXITL\L 1)E('1,o10)\ BY FR. \XK IJlF.n HE,\lUX(; J':X \)IT\Elt

The eomplaint in thii) proceeding charges respondent with violation
of Section 2 (a) of the Clayton Ad (1511 S. C. 1:) hv selling in e011-
lleI'Ce its antomotive products at diiIere,nt prices to purchasers \vha
compete with eReh other in the resale thereof, so that the dIed may be
to substantially lessen competition and tend to create a monopoly in
both the seller s and buycl' s lines of commerce , or to injure , destroy
or prevent competition with the respondent , with those of its pur-
eha-sers buying at respondent's lower prices or with the customers of
either.

Respondent's amended an3\';e1' admits its corporate status that it is
engaged in interstate commerce and in competition \"ith othcl's .sPlEllg
compclra.ble automotive products , that iT, charges clifi'erent C'llstOJ1eJ's

different prices for the same products based on the quantity thereof
purchased. It denies that many of its customers compete in the resale
of products sold them by it; denies thai it discriminates in the price
be,t,

,,-

een cnstolIers; alleges that lnost of its customers resell II holly in
intrastate commerce; alleges that its price clitterellt1als make only due
allowances for differences in the cost. of sale 01' delivery resulting from
the cliffering methods 01' qnantities in ,yhic.h its products are sold or
delivered; and finally alleges that any snch price differential:. were
granted in good faith to meet an equally low price 0:E a competitor , or
the equally low prices of various of its competitors.

The pleadings therefore raise t.he follmying issnes:
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1. Do those 'I'Iho pnrehase from respondent at different prices com-
pete Tdth each other in the resale thereof?

2. If such competition is who11y 01' partially in intrastate, commerce
is iUl'isdiction clefeatecl1

3, Do the pri,:e djfIerentinls at ,,,hich l'espondcnfs products are sold
by it have any or an of the prescribed competit.ive eft'ects on either line
of eOlTlmercp?

4. Are. these price diifcrentinls made in good faith to meet the
equnl1y lo\y prices of one or more of respondent's competitors within
the meaning of Section 2 (b) of the Clayton Act?

D. ..\.rE' these price differentials cost justified under the first proviso
of Section 2 (a) ofthe Chyton Act?

The facts are found as follows:
1. Hesponclent C. E. Niehoil & Co. is, since 1923 , an Illinois corpora-

tion with its principal offce and place of business located at 4DZ5 Law-
re:nce Avenue , Chicago , Illinois , at which place it manufactures and
from ",,,hich place it sells, admittedly in interstate commerce, three

general classes of automotive products-the hydraulic line, consisting
of automobile wheel cylinders , Hydraulic brake fluid , bleeder tanks
master cylinders , brake hoses and their respective parts; the ignition
line , consisting of distributor, generator, starter and switch parts, con-
tact points , condensers, brushes, and coils; and the testing equipment
line , such as voltmeters , current indicators , timers, and compression
and vaCUUln gauges. These products , when sold , are shipped by re-
spondent to purchasers located throughout the United States and a
constant COluse of trade and commerce exists therein. Respondent
mnnnfaC'llres about ();'5 percent of alJ the items which it sells.

2. In 1D4D , respondent's sales volume in alJ products amounted to
$2.08(; 499- 90 percent of which ,yas in its ignition line; 2 percent, in
its tp t ing equipment; 3-6 pereent" in its hydraulic line; and 2 percent
in rebnilt items. These products reach the user through the usual dis-
tribntiv8 hierarchy-respondent to jobber, jobber to dealer, dealer to
COllSnn1Cr, except the testing equipment, which stops with the dealer
",YIIO is the user. Respondent suggests resale prices for each distribu-
ti ye Jeve 1 and the record sho\ys these are generally maintained. These
prjces result from varying discounts of 33113-40 percent to dealer , and
50-60 percent off list j 0 jobber from ,'espondent' s list prices and are
il1u tl'ated as follows:

IG"ITIOX LINE 1949Pad Li8t
\LS3 - - - 

- - - - - --- - -- -- - - -. - - - - -- - - -- - -- - - - - - - - - - - $;'.

DR7U ____nnnn

--- ------- ---

-- 4.

FF.142 n_

---

---------___--__n______u 3.

Dealer
$3.

2.40

Joliuei'
$2.

1.52
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HYDRAI:LIC BRAKE LINE 1945Part List
K3615 - -- - - --

-- ---- -- ---- - - - --- - --- - - -

n - --- --- _ $2.
3707 --

---------- - - ___ --- --- --

- - - __--------n - 1.

Dealer
$1.

Jobber

TESTIKG EQI:IP IE"T 1949Part List and dealer
S n

- -------- __ - --- ---- ---- ---- - - - - --- - -- - ----- -

$12.
3 ---- --

- - - - ------ ----- __

n -

-- -

---------- - ____n- 3.

Jobber
$9.

The above price differentials , l'cpl'esenting functional discounts from
1ist, arc not challenged by the complaint in this proceeding and are
llOted merely by way of illustration. In addition , respondent sells
special accounts at special prices in very small volume but these trans-
actions are likewise not challenged here. Respondent has no house ac-
counts or private brand accounts.

3. Respondent sells national1y ' and only to jobbers (whether they
be so called , or called wholesnlcrs or distributors) and classifies 11 OT

them into foul' groups , for pricing purposes, largely according to an-
nual cumulated purchase volume. To illustrate this with a vicw of
preventing confusion by reason of the llOmencJatnre and changes

therein , the following tabJe shows respolldent:s classification , former
a.nd present, its basis , prices pa,id by each class , number in each class
percent.age of responc1enfs total sa1cs volnme bonght by eac,h class
and the average size order , c1011anyise , of each class:

Respondent's eNS/Dille I' closdfieaton

:Basis lyjng- T'rice

Annw,l:
olunH' I

pPl f'nt '
GfH.(' STJ

10tal '

A'.. ra,,1'
:\111111::1

nl"-
c 11

Cbssification: IXnmrlpl

AJ1n\W

~~~

ses up ! Jnhbel"-- 1:0 diseo:1

- -

, A1 lrC1,Ct"rS Jobh r 111n yol1:ml' re- 225 , 79
1:10rL' ULan S1 2GO up 8ccte .'/i ' ou12UO-
to , GOO 7"0 Oi" 2100360:1, 111S

0,1 3W1n-nlus (;lOt on
l1lCtke narts). 

.J 0 :)1:1l1" 1:1:15 st,':ligllt lO';:!ll prO(!'lctS. 
TJistri!)ltor s plus yo1-

n11: rebat," uf 5': (HI
I)(I()O- :":i, I ;S'C 01\ 8'100 I
;2,000, ,"' S U:1 ;::,rliOI
plus all JJ!"(lll!tS. 

)2-Jobber (JJ----

Jobber with Agrc8-
IDCn(J,

\).

71'J

Distriblltor(DJ_

___-

AnnWl) pUl'cl",nsrs
o ver ;3, (jDI1 1)1';"
b\l\ e:ltire lim'

A'l:1iH:llJ; :,nses '
oHr%,OOf1r,iLo

iI,g entil' li;"\

25 2Jl

,i.S

),)

Distribuj oI'w;tll
2.gr llent (D.

-'..

1 In 195':clesi l:"tions were changprl by f'--Sror..rl',t s (oljo\,.s: Jo; her (J) ')r lne diouihllWI (D): Tuh!)")

'i:th agrre:TH'I'.t. (JA; bec Je cli nlburor wit.h a((rcer.;C1:t. (Dc\), l)..ribllt r (I)) bp(; i" cltsrount Ul::t 1"11-

ntor (1)D); Q 1U (h tnbutol WI!), a eDe..1t (DA) Decame w::lretO:1sl'll:stJihlltor (D' '.'); b"s\s a Jri O:')'
pri(' s rer:101ir'.ed :m1e fo:- pari, class.

2 I1 CJidl'S Cotton Statrs, Inc , the only ))UYI:"g glO:Jp to w1:om l'\'inO'ldcnt l'ljo.
3 Dbcuunts in t.his Dr;;( kl' Llo Jlut apply on purchases u: sny;cp stocks , l' Qulpment and. h:' flke ii:;jrl

1 Bxcluding the Pacific Coast , the :\ew Englrtnd States :lnd r.etropolitan area of Xew
York City wl1ere respondent distribntes Unough mannfacturer s agents, -This distribution
is not inyolvedo jn this proceeding,
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1. HespondenCs offcials testified tlmt these classific.ations are re-
viewed at the end of each eaiencbr year to ascertain if the year s pur-
chase volume justifies the classification and its concomitant discount
and that charges upward and downward are accordingly made. How-
e.ver, examination of the 1949 purchase volumes and rebates of 153
of respondent's accounts (there are actuaJJy 200 sHch accounts in the

record but 11 of these are members of Cotton States , Inc. , of which
more latcr , 15 do not have a. full year s purchase , and 21 arB or have
branches whose purchase volmnes may be aggregated) located 
144 cities in 1:2 southern states shows 39 instances of pricing at vari-
ance ,vith respondent's stated basis , of which 28 received 11101'0 rebate
and 11 reccjvml less c1iseollllt than the y were entitled to on respond-
ent's stated basis.

6. Hespondellt sells to one buying group) Cotton States , Inc. , com-
posed in IH49 01' 11 jobbers. HcspOJldent. treats this group as one

pnrchascr and sells on its " diSlribntor ,,- ith agrf'cmenf' basis, in other
words, at 10 percent plus 7 percent , less than to iis low volume jobbers.
'1118 aggregate, pnrcJwses of the gronp members justify this under re-
spondent's chssiflcatLon. but the classification is artifIcial and really
8, bookkeeping tim- ice , becfluse each jobber sends his order direct to
respondent and receives th8 1i'wrchandise shipped bac! , direct from
l'eSpJllLeut. The jcbber pays tllC invoice to the group headquarters
and it in t,-Il'1 remits monthly for all its mernbcrs ' purchases during
that month. :Except for one monthly biJJing: instead of twelve , the
operation XlYCS n:sl)oudent nothing. In 1949 , the annual purchases
of only one 111Cmb'O1' would haye indiv-idual1y justifIed the discount
gi\' n. The purch8ses of aIle other ,, 01l1c1 haY8 justified n discount of
10 percent. pIllS (-j percent; '1 01he.1s , 10 percent and :5 perc.ent; one
oHler: :' perc.ent; three (Jth( l's , is percent: and the eleventh member
no discount at all.

'I. It is t11e :four price cla-ssiiicaiions set out ill Paragraph 9, above
which form thE'. bn is 01 the charges in :l)c complaint. Thus , it .is

claimed thai the etYect of respondent's granting no cbSColmt to 209

jobber::\yas to le :sen snbstantial1y their aggregate competition with
the JG7 other pl1rdlHsc.rs from respondent, or to tend to create 
monopoly in the :j(57 : or to injure destroy or prevent competition by
the 209 .with the 5Gi. Similar eHeets 8.re claimed for the 527 buying
at EO clisconnt or at the yolume discounts for $3 GOO annually or less

as against the 33D bu:ying at higher discounts , i. e. , the distributors and
distribl1toTs with ngl'ee,lIwni:s. The same is claimed between the first

Cornmbsiun s Exhibit 47A-E. This exhibit was sf'alf'd by the Rxaminer to prevent
the tlj' nccrs:::lry reI elution of sales vulun,es. f'tc., to the pu!.Hc, hence the Dilmes , ilddrcsses
and other 11cTfils of thf'se instancE'S arc not idcntified Jucrein.
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three groups-jobbers , jobbers with agreements , and distributol's-
ttS against the U8 distributors with agreements. FinnJly, it is claimed
that these differing sales prices of respondent have the effect of sub-
tantially lessening competition between respondent and its competi-
tors in their attempts to sell to jobbers , tending to create a monopoly
in respondent, and injuring, destroying 01' preyentiJJg competij- ioll
with respondent.

S. Hesponc1ent:s annual volume discount plan , as set forth in Para-
graph 4 S'upTa is available to all its cllstomers ancll'e pondent' s sale
Inen are forbidden to deviate therefrom in quoting prices or making
sales. All customers are treated equnlly in the granting of freight

allowances and returned merchandise.

9. On the first issue of whether purchasers from respondent at what-
ever price are in competition in the resale with each other and with
jobbers who buy from respondent' s competitors, the record is clear that
they are when located in the same trading area. Respondent's presi-
dent unequivocally so testified " and a chart' of 144 trading areas in

12 southern statcs shows, 200 of respondent' s 866 accounts buying from
respondent at respondent's fOllr different prices. In addition , there is
the tcstimony of 2 jobber customers in each of two of these trading

areas that they compete in their scning area (which varies in extent
with the size of the jobber s business, of course) with aJl other jobbers
of aut.omotive parts located in the area.

10. On the second issue, respondent admittedly sells its products in
interstate commerce and charges different prices, here aJleged to be
discriminatory, in the course of such commerce. Jurisdictionally, t.his
is suffcient. The purchasers thereof need not be engaged in interstate
commerce, in the use , consumption or resale thereof. See Oosmetic
Shol'pe v. Elizabeth Arden Sales OOTl'omtion 178 Fed. 150; M eyeTS 

Shell Oil 00. 96 F. Supp. 670; Danko v. Shell Oil 00. 115 F. Supp.
886.

11. The third issue is whether respondent's price differentials haw
had the statutorily prescribed effects as described in Paragraph 7
gUpTa. On this issue, the record shows that some of respondenfs
jobber customers in particular , and automotive jobbers generally, op-
erate all a very t.hin margin of profit-- percent of sales or less; that
all of them must take the :2 percent discount for cash payment withiJi
10 days , usually extcnded by suppliers (this discount is not involved
here. because it is uniform to all); that failure to take it in many in-
stances wipes out profit, in others , cuts profit in half or less; that auto-
motive jobbers must stock many lines of products ranging from L

"Tl" 518- , 53i- , 542-
. Cx. 4iA-
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to 20 lor the small operator to more than 100 for the large jobber
consisting of many thousands of individual items; that profit is made
up of an aggregate of very small amounts on each, or as one la.rge

jobber put it , 3e on lL S1.00 sale meant the differcnce between stlLying
in business and failing. Although there is some testimony by respond-
E'nt s president and sales manager that quality, missiona.ry "ork
checking stock, advertising, etc. , are a.ll factors in the competition to
sell to jobbers , the record is clelLr thlLt price is the most important lLnd
frequently the on1y factor considered. This is made quite cle,n by the
testimony of one of the two respondent's salesmen in his statement that

when he lost a.n account he deemed it suffcient only to report the loss
,,,ithout giving any reason since the home offce had the price sheets
of its competitors.

12. This picture is confirmed in more interesting detail by a jobber
buying fron1. respondent at its highest discount, or lowest price

j. 

10 percent plus 7 percent below the rcgular jobber price. This jobber

Jocateel , in Chic.ago , shipped into seven or eight states , e.mployed 

salesl1wn and 3 merchandise trucks in 1951. Ilis records revea1ec1 tIle
following volumes a.nd margins:

. -

Year Yole!!"e ! Grossmargill
l :'et proCt

---!- - --- - -

141\, ono .
I84 O()()i

, 0011
'i'?GOIJ
o. 000 '

314. 0(11),
, 000 '

~~~

: g6
477. 0001
63lj OOo

Perccn'HI'
l.:. fjl
17.
185
1.3:

25.
2:,.
21.
2;1.
24.

. !i

':;i
27.

Percent
075

- -- -

la;;L
j(J3L
1(!4(L-
1941
1\)12
1943.
19H-
1\1-5-
46 1

- - -

HJ17 -
1948--
j94ii

--__

1\15U-

()()

1.7

:J!Jnetloss
1.00

1 This waS:HI filmonT1ill year

, "

Oncr in fj lifetime yotl get 3. )' ear li;'c that " Tr. 79i.

Gross and net margjns in t11e above are figured on sales volume, and
gross margin represents the difference bet\\een net prices paid for
merchandise after discounts! rebates and receipts from sales thereof
before expenses and taxes. These figures, of conrse , show that al-
though the witness s sales volume has shown a stEady grmvth , his net
profit percentage thereon has not , in fact, it ha.s deereasecl since 1946.
From this respondent contends, of course that .its more favorable
prjcc has had the opposite cfIect to that contended for by counsel for
the complaint. 110"\over, ,,,hen these Ilet profit percenbges are COll-

verted into actual profit totals we find the. following:
6Tr. 131)2,

423783--58--




