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Syllabus

Ix 'l' HE 1ATTER OF

PAUL M. COOTER DOING BUSINESS AS THE COOTER
COMPANY AND MART SALES COMPANY; AND RECORG
SUPPLYCORPORATIONET AL.

CO::PI.uUNT , FINDL'\GS ASD ORDER IK HEG \HD TO THE ALLEGED VIOLATIQX
OF SlmSEC. (C) OF SEC. :2 OF AN ACT OF COXGRESS APPHO"'"D OCT. 15 1914
AS A?!IEXDED BY AX ACT APPROVED J"CXE 18 , 193 G

Docket 5 60. 001nplaint, Aug. 1946-Decision , Dec. , 1951

Where an individual who (1) was engaged as a food broker and buying agent
for a group of wholesale grocers; operated the "Cooter Plan" under which
he offered brokerage service , market information , advertising counsel, mer-
chandising assistance and controlled brands to some 200 wholesale food
distributor customers in thirty-five states; solicited sellers ' accounts on a
brokerage basis; and on occasion made purchases on the same basis for his
own account; and (2) in 1036 when the Robinson-Patman Antidiscrimina-
tion Act, with its brokerage section herein concerned was enacted, held
offce as general manager and otherwise , in Merchants Service Corporation
a corporate gronp-buying organization which distributed among its whole.
sale grocery shrtreholders in the form of patronage dividends the brokerage
it collected from sellers, and in two other corporations closely identified
therewitb by t:ommon oifcers , wholesale grocer shareholtiers, interests and
objectives , to wit, the Volunteer Stores of America, wbich it had organized
and controlled, and its successor , the Recorg Supply Corporation, to which
it assigned its controlled brands;

Following (1) 1.1erchants' discontinuance of trading operations in 1936 , and his
employment by its successor, Recorg Supply, to supply the same range of
services to it and its wholesale grocer shareholders; (2) his acquisition

from Volunteer Stores of the "exclusive privilege to use the Volunteel' Stores
System of distribution

" "

together with all labels, trade-marks, insignia
store sign dcsigns " etc. , in numerous states, and subject to specific condi-
tions as to maintenance of quality of products concerned, etc. ; (3) .his
subsequent making of franchise arrangements with wholesalers designating
each as exclusive distributor of Volunteer brands in a specified territory, to
be purchased through or from him , or with his consent; and (4) the making
of lease agreements with certain sponsoring wholesalers from whom said
Volunteer Stores had acquired such "Volunteer" rights and who were share-
holders of VoluntEer Stores and of Hecorg Supply, and appeared as members
on said Cooter s g-roup customer list-

(a) Entered into advertising agreements , pursuant to aforesaid arrangements,
whereunder a substantial portion of the brokerage, etc., received from sell-
ers by Cooter on each wholesaler s purchases was returned to the wholesaler
in the form -of payments for advertising and promotional activities in con-
nection with said merchandise; and

(b) After the discontinuance of Huch payments on April 1, 1944, continued to
receive brokerage payments from the sellers on merchandise packed under
labels owned or controlled by him , by the seller , or by the buyer; and
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Where said individual, following his said employment by said Becorg Supply
and further agreement with it 'WhEreby he was granted "the exclusive

right and privilege to use , dn-elop and promote the distribution of all prod-
ucts, goods, wares or merchandise " which were the subject of specified
trade-marks , insignia," etc., subject to maintenance of specified standards

of quality and other conditions; the making thereafter of exclusive fran-
chise agreements with differcnt wholesale grocer shareholders of Recorg

whereby the particular who1esaler was designated as his exclusjve distribu-
tor for the goods concerned , to be purchased from or through him or with
his approval; and the obtaining of similar agreements from said Recorg
and others with respect to other controlled private or buyer labels or
brands-

(c) Entered into similar advertising authorization with cach of the wholesalers
concerned to \vhom it had thus granted exclusive territorial distribution 
the brands im'olved , whereby brokemge , etc. received from sellers by said
indiYidl1al on the particular \vholesaler s purchases of the merchandise in-
volved was returned to srdd wholesaler in the form of payments by said
individual for sucb wholesaler s a(ln rtising and promotional activities in
connection with said merchandise; ar.d

(d) After October 1, 1045

, .

when such payments were discontinued, continued
to receive brokerage payments from sellers on merchamlise packed under
aforesaid controlled labels; and

Where said individual, follmving (1) the acquisition during the :year 1944 from
Hecorg SuVply and others of certain private or buyers ' labels or brands;
(2) the making of further and superspding agreements with Recorg s whole
sale grocer shareholders under which each wholesaler was given by him
c:sclusi,e rigbt to use the specified trac1e-mflrks and brands in specified
territory subject to the purchase, through said individual or with his ap-

proval, of a minimum volume of merchandise under the different brands,
ranging from 8250 to S25 000 annually; and (3) tbe making of a similar
lease agreement witb a Minnesota roncern , conditioned upon the annual
volume purchase of $46,500 of products under the brands there involved-

(e) Entered into similar advertising authorizations with or for eacb of said
leasing grocer wholesalers whereby a substantial portion of the commission
01' other compensation , et.c., secured , received and accepted from sellers by

. said individual on each \vbolesaler s purchase of tbe merchandise involved

in said lease armngements was returned to or expended for each whole
saler in the form of payments by sRid indi.vidual for adyertising and pro-
motional activities or for such wholesaler in connection with said
mercbandise; and

(f) After Oct. 1 , 1945 , \vben payments under said arrangements were discon-
tinued , continued to recei,e brokerage payments from the sellers on pur-
chases by said wholesalers of merchandise packed under labels owned or
contl'ol1ed as aforesaid; and

'Vhere said individual , wbo had therefore also purchased merchandise from
sellers for his own acconnt, by virtue of bis interest in a certain wholesale
grocery concern flnd the interest of the latter in l\lerchants Service and
Hecorg Supply; and who , more recc:ctly engaged in operating said "Cooter
Plan " in the course of which he emphasized " the value of sellng merchan-
dise under buyers ' labels ; solicited the accounts of sellers on a brokerage
basis; submitted a group list of wholesale grocers described as his cus.

tamers; upon request of customers and otherwise contacted sellers named
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by the customers and canvassed the seller market in the customcrs ' behalf
and interest; employed subbl'okel's and furnished to his wholesale customers
the purchasing, merchandising and other services described by him; and
employed and paid missionary or field men , including those recommended
by customers , to contact affliated retail grocer groups in their behalf to
promote the sale to such retailers of merchandise bearing the private or
buyer labels or brands sponsored by said customers and aWDcd and COll-
trolled by hirn-

(g) HeceiYed and accepted commissions, brokerage or otber compensatioD from
the sellers (1) on purchase orders for his own account; (2) on orders orig-
inated by him for or received from his wholesale grocer customers locatecl
throughout the various states; and (3) 011 purchase orders transmitted
directly by his wholesale grocer customers to the seller; and

Where said Recorg Supply Corporation , which , prior to about September 22
1943, employed said individual and his corporations to supply it and its

wholesale grocer shareholders with his aforesaid services-

(h) Heceived and accepted commissions , brokerage, etc. from sellers on pur-
chase orders initiated by it for or received from its wholesale grocer share-

holders , from said individual 01' from his grocer wholesale customers; and.
prior to about March 13 , 1944 , on transactions in '''bich purchase orders were
transmitted directly by its wholesale grocer shareholders to the sellers:

Held That the recei.pt and acceptance from sellers by said individual directly
and, prior to ahout September 22 , 1943 , indirectly through said Recorg Sup-
ply, of such commissions , etc., as a result of said purchase transactions in
which said Cooter acted for himself, for tile former wholesale grocer share-
holders of Merchants Service, for respondent Hecorg Supply and its share-
holders , for tlle sbarelJolders of Volunteer' Stores , and for bis own wholesale
grocer customers, nnd in connection with which he rendered no service to
the sellers , except for such incillental benefits as might have accrued to them
in their not having to seek other outlets fOl' merchandise sold through him
constituted violations of snbsection (c) of Section 2 of tlJe Clayton Act as
amended. by the Hobiuson Patman Act; and

That rcceipt and acceptance from sellers b y said Recorg Supply Corporation and
its offcers and directors of commissions , etc., as a result of said purcbase

transactions in which Recorg and its offcers and directors acted in fact for
and in behalf of tbemsel,es, their sbareholders , respondent individual and
his said customers , and in connection with which no services were rendered
to the sellers by said corporation and its offcers and directors , likewise con-
stituted violations of the aforesaid subsection (c) of said Act , as amended.

Mr. Eldon P. Schrup for the Commission.
Levinson , Becker c0 Peebles of Chicago, Il1. , for Paul1L Cooter.
BTeed, Abbott c0 Morgan of Kew York City, for all other respond-

ents.

COl\IPLAIN'l

The Feueral Trade Commission having reason to believe that the
parties respondent named in the caption hereof and hereinafter more
particularly designated and described , since June 19 , 1936 , have vio-
lated and are now violating the provisions of subsection (c), section 
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of the Clayton Act, as amended by the Robinson-Patman Act, ap-
proved June 19 , 19,30 (U. S. C. Title 15 , section 13), hereby issues its
complaint stating its charges with respect thereto as foJlows:
PARAGRAPH 1. Respondent Paul :\1. Cooter is au individual doing

business under the firm names and styles of The Cooter Company and
::fart Sales Company, with principal offce and place of business located
at 228 KorthLaSalle Street, Chicago , Illinois , and branch offce located
at 16 California Street, San Francisco , California.

Respondent Paul ::1. Cooter formerly did business botb in his own
name and under the firm name and style of the Cooter Brokerage
Company, and preceding that was the president, treasurer , controI1ing
shareholder and the general manager of the Lakeshore Brokerage
Company, Inc. , and Sl1Cc.essor Lakeshore ?\larketing & :Merchandise
Company, Inc. , all with principal offce and place 01 business OIle time
locntcd at Room 801 : )'lerchanclise l\IaTt , Chicago , Illinois, and branch
offce lomted at 16 California Street , San Francisco, California. The
Lakeshore Brokerage Company, Inc. , incorporated July 11 , 1936 , and
J'cnamed the Lakeshore :Mal'keting & J\1erchandising Company, Inc.
November 13 , 1936 , n-as a corporation organized , existing and doing
business under and by virtue of the :aws of the State of IlEnois. Said
corporation s assets were so1d and transferred J anual'Y 8, 1938, to
respondent Paul 1\:. Cooter concurrently doing business under the
firm na.me and style of the Cooter Brokerage Company and the afore-
said corporation was dissolved Febnlf1T:Y 17 , 1938.

Respondent Panl :Jf. Cooter, prior to doing business as herein
before set out, was the assishmt secretary, assistant treasurer and gen-
erallnanager of respondent Recorg Supply Corporation, the assistant
secretary and assistant treasurer of V ohmteer Stores , Inc. , of An1er
ica , and the assistant secretary, assistant treasurer and general man
agel' of :Merchants Service Corporation.

PAR. 2. Respondent Recorg Supply Corporation is a corporation
organized , existing and doing bllsincss under and by virtue of the laws
of the State of Dehcware with its principal offce and place of business
located at 201 Xorth '\Vells Street, Chicago, Illinois. Said corpora-

tion , one time located at Room 904 , Merchandise Mart, Chicago , Ill-
nois, amongst other activities, does business as a group buying
organization for its wholcsale grocer shareholders. Respondent

Recorg Supply Corporation was organized and is controlled by whole-
sale grocer shareholders formerly the controlling shareholders of Mer-
chants Service Corporation.

V oluDteer Stores , Inc. , of Amp,rica is a corporation organized , exist
ing and doing busincss nnder and by virtue of the laws of the State of
Delaware with its principal offce and place of business located at 201
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, Chicago, IlJinois. Said corporation , one time
, Merchandise Mart, Chicago , Illinois , was organ-
Service Corporation to license and provide for
Corporation sponsoring wholesale grocer share-
trolJed, private or buyers ' JabeJ or brand " V oJun-
unteer Stores system of retaiJ distribution for
Icd or branded.
e Corporation , one time Joeated at Room 904 , Mer-
:ago , Illinois , with branch offce Jocated at 16 Cali-
rancis\.o , California , was a corporation organized
business under and by virtue of the Jaws of the
Said corporation , now dissolved , amongst other

ess as a group buying organization for its whole-
del's and :in so doing received and accepted com-
I and other compensation , allowances or discounts
1 seners upon purcho.ses from sellers for its said

I-Iersch2r , the president and a director of respond-
Corporation , was formerly the president and a
ants Service Corporation. Respondent J. VV.

presitlent and a director of Volunteer Stores , Inc.
nc1ent J. 'V. 1-1er8che1' is associated with the Hub-
)any, Charleston , 'Vest Virginia. The Hubbard
\'TS a shareholder in J\ferchants Service Corpora.
,Jder in both respondent Reeorg SuppJy Corpora-
Stores, Inc. , of .cL\erica. The I-Iubbard Grocery
pears as a member on respondent PauJ L Cooter

:l group customer list.
H. Tyler is the vice president and a director OT

,uppJy Corporation. Respondent Wm. H. Tyler
l'yJer & Simpson Company, GainesviJJe , Texas.

ompany was a shareholder :in I\ierchants Service
" shareholder in respondent Recorg SuppJy Cor-
;impson Company further appears as a member on
Cooter s group cllstomer list.
L :McKay, the secretary, treasurer and a director

SuppJy Corporation , was formerJy the treasurer
erchants Service Corporation. Respondent Neil
treasurer and a director OT Volunteer Stores , Inc.
"dent Neil A. McKay is associated with BursJey

, Indiana. BursJey & Co. Inc. , was a share-
Service Corporation and is a sharehoJder in both
uppJy Corporation and Volunteer Stores , Inc. , of
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America. Bursley & Co. Inc. , further appears as a member on re-

spondent Paul M. Cooter s group customer list.
Respondeut L. H. J oannes, a director of respondent Reeorg SuppJy

Corporation, was the secretary and a director of Merchants Service
Corporation. Respondent L. H. Joannes is also the secretary and a
director of V oJunteer Stores , Inc. , of America. Respondent L. H.
Joannes is associated with Joa,nnes Brothers Company, Green Bay,
1Visconsin. J QRDlles Brotllcrs Company 'vas a shareholder in 1:1e1'-

chants Service Corporation and is a shareholder in both respondent
Recorg Supply Corporation and Volunteer Stores , Inc. , of America.
J oannes Brothers Company further appears as a member on respond-
ent PaulM. Cooter s group customer list.

Respondent Max A. Kuehn is a director of respondent Recorg Sup-
ply Corporation. Respondent Max A. Kuehn is associated with An-
drew Kuehn Company, Sioux FaDs, South Dakota. Andrew Kuehn
Company was a sharehoJder in :Merchants Service Corporation and is
a shareholder in respondent Reeorg SuppJy Corporation. Andrew
l\.uohn Company further appears as a member on respondent Paul M.
Cooter s gronp customer list.

Respondent H. L. MiDer is a director of respondent Rceorg Supply
Corporation. Respondent H. L. )IiJler is associated with the K ew
River Grocery Company, Hinton , 1Yest Virginia. Ne,,, River Grocery
Company was a shareholder in :Merchants Service Corporation and is
a shareholder in respondent Recorg Supply Corporation. New River
Grocery Company further n.ppears as a member on respondent Paul
11. Cooter s group cllstomer list.

Respondent R. B. ,Yiltsee is a director of respondent Reeorg Supply
Corporation and a1so is a director of Volunteer Stores, Inc. , of Amer-
ica. Respondent R. B. ,YiJt.see is associated with the Gilbert Grocery
Compa.ny, Portsmouth , Ohio. Gilbert Grocery Company was a shaTc-

holder in )'IercJmnts Service Corporation and is a shareholder in both
respondent Reeorg Supply Corporation and Volunteer Stores, Inc. , of
America. GiJbert Grocery Company further appears as a member
on respondent Paul)'1: Cooter s gronp customer list.

Respondent J as. A. SCOWCl'oft is a. director of respondent Recorg
Supply Corporation. Respondent IT as. A. SCQ"vcroft is associated with
John Scowcroft & Sons Co. , Ogden , 1 tah. John Seowcroft & Sons

Co. was a shareholder in J\ferchallts Service Corporation and is a share-
holder in respondent Reeorg SuppJy Corporation. John Scow croft &
Sons Co. further appears as a member on respoudent Paul M. Cooter
group customer list.

PAH. 3. l\Ierchants Service Corporation , amongst other activities
prior to its dissolution did business as a group buying organization




