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IN THE )1.- TTIm OF

INTERKATIOXAL CELLUCOTTON PRODUCTS COJ\fPAKY

COl\IPL..AINT, FINDn , AXD OHDERS IX HEGAHD TO TIm ALLEGED YIOLATlON
OJ. SEC. J OF AX  ACT 0:1' CONGRESS APPROVED SEPT. 26 , 19H

Docket 5883. Complaint , May :24, 1951-Dedsion, Nov. , 1951
Where a corporation Jong engaged in the cOllpetitiY€ interstate sale and dis-

tribution to '\-11010sale and retail outlets of about seycnt.y )Je1' cent of the
sanitary napkins amI about flfty per cent of the facial tissues pnl'chaseil by
the public in the United States; and through del crcdcrc arrangemcnts or
factory agreemcnts with substantially all of the wholesale dl'l1 COlll),llies
in the Ll1itecl States , and witll many wholer:ale dry ;;:oods companies WllO
retained 15 pel' cent on the Sill !;ne case selll1 Vl'ice of the gross sales they
made to rctail outJets, and ,,-110 were in competition with onc tinother , as
were many of their retail outlets-

Pairl to said (leI credere ap:f:nts or factor:, an additirmal special commission of
4%% semi-annually OIl all silles with the pl'o,isiol1s that the factor , nt re-
spondent's request , conduct sllecialpromotiol1s , including point of sale retail
merchandiRin , and (a) furnis11 it with S11Ch information as it specified
relating to tile merchandising of profhlCts ' the factOr s customers , (lI)

permit attendance of its repl'cspntatiYf s at the factor s sales meetings , and
(c) "to t11e extent tl1at employecs of Factor baY8 1'('C'eiYe(1 any special in-
ducement in any form from Factor, or any other sonl'ces , for the sale or
promotion of a commodity ill competition with a pl'oclnd of Iresponl!cntJ
Intcrnat.iOllal provide an equivalent inducement to emplo ees with Intcr-
national's competin pror1uct * '" , hereunder

With the result that its said LlctOl'S , "ho "ere not l'equil'Cl1 b ' it under t:aiel
conditions to spend the entire amount of additional compensation tlm" rp-
ceiyed, and whose sales of snid c0l'1oration s " Kot!'", " an(1 "Kleenex " p1'o(l-

ucts to retail outlets ,,,ere approximately three times as great as the C01l-
bined sales of simiIflr pro(!ucts of n1l of respoDc1ent's COl1lletitors

, \\

ere re-
luctant to 1Jermit respondent's comvetitors to mal::e IJromotional 1,ayme,lts

or inducements to said factors ' employees , silKe lhat wonl(1 reqnire them

to make eqniYfllent. I)ayme111s or imhlcements to their 0\'111 empJoyees to
Pl'Oiloj- e re81JOndent' s pl'oclucts, not otherwise required, and , by reason of
the ratio of respondent's sales to the sales of competing l)l' Oducts , to expellel
approximately three times the flllount grantc(! to Ule fnctor or any of its
employees for promoting the SalJitary prollucts of a cOl1petitm'

'Vith tendency to prevent its said del credere l'nts or factors or any of their
employees from promoting the snle of cOllpctiti\-e sanit:lr:l prollncts , ancI
with effect of so doing in man ' cases:

Hela That such nrran6"ements and ag-reements "ere all to the lJle juc1iee of the

Imblic; hrltl a (langer01Ls terr1enc ' to create a 1l0nopol - in said cOl')oration

in the sale fino clistl'ibntiOll of sanitary ))1odl1cts in commerce; snppressed
8.111 1esse11ec1 competition in the sale and distrHmtion in commerce of such
Vl'oduets; bad it CflIH1.Cit;; an(l tf'ndenc:l to restrain nnl'ensonnbly and elid
restrain nnreasonabJ:I sucll COUlJnCl'('e therein; and constituted an nnfair
method of competition in commerce,
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Before NT. James A, Purcell trial examiner.
Afr. Fletcher G. Cohn

, ,

1h'. Robert F. Quinn and M,' . Paul H. LaRue
for the Commission.

Crowell Leibman of Chicago , Ill. , for respondent.

CO::Hl'LAINT

Pursuant to the provisions of the Federal Trade Commission Act
"nd by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that the International
Cellucotton Products Company has viobted section 5 of the said Act
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest , hereby issues its complaint
stating its charges in that respect as follows:

PARAGRL\PH 1. Respondent, International Cellucotton Products
Company, is a corporation , organized, existing and doing business

llHtler and by virtue of the laws of the State of Dela1Vare , with its
principal offce and place of business located at 019 North 1fichigan
Boulevard , Chicago , Illinois.

PAR. 2. Respondent is now, and for llflny years last past, has been
E:ngaged principnlly in the distribution and sa1e of sanitary napkins
l1nder the brand name " lCotex and facial tissues under the trade
name "Kleenex " which arc commonly known as "sanitruy products
and bCI'cln:dter referred to as such , and of reInted products. 'Vhile
tile aforementioned products arc not manufactured by the respondent
they are manufactured for it by various subsidiary corporations and
by manufacturers of paper products which are located in various
Sb1tes of the United States.

Hespondent distributes and sells its sanitary prodncts to various
retflil outlets , which resell same to the consnming public , through and
by means of consignment arra.ngements or "factor" agreements with
substantially all of the wholesale drug companies in the United States
as well as many wllOJcsale dry goods companies located in different
Sbtes.

Under the tenns of the said arrangements or agreements , the afore-
said whoJe::mle c1nlg all(l dry goods companies become del credere
agents of the respon(lent. All of said agents , who are called "factors
receive a certflin definite percentage, usually 15 percent , on the gross
sales they make to tile retail ol1tJets, which they retain before remitting
to respondent the proceeds of said sales. :Many of said consignees or

ffldors of the respondent : as wen fiS many of the retail outlets for
such proc1ncts t.o "YdlOm said consIgnees sell same. for purposes 
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resale to the consuming public , are in competition in their respective
lines of commerce in the sale and distribution of said sanitary prod-

ucts. The retail sales of Kotex for the year ending December 31
1947, amounted to approximately $41 500 000, and for Kleenex ap-
proximately $32 000 000.
PAR. 3. In the course and conduct of its aforesaid business , re-

spondent, for many years Jast past, has shipped or eaused to be
shipped , and now ships or causcs to be shipped , across State lines and
into the District or Columbia the aforesaid sanitary products from
plants where they arc manufactured to the aforesa,id wholesale drug
and dry goods companies as consigness or factors , the majority or
whom are in States of the United States other than the States of origin
of such shipments.

Respondent maintains , and at an times mentioned herein has main-
tained , a course of trade in the aforementioned sanitary products in
commerce bebyeen and among t.he several States of the United States
and in the District of Columbia.

PAR. '1. Except insofar as it has been affected , in the manner here-
inafter aJleged , respondent in the course and conduct of its said
business has been , and is in competition with other corporations, in-
dividuaJs , partnerships and firms -which were and are engaged in
manufacturing, sel1ing and distributing in "commerce " as commerce
is defined by the Federal Trade Commission Act , sanitary products
simi1ar in composition and used for the same purposes as the sanitary
products of the respondent.

PAR. 5. The foJJmving provisions appear in the aforesaid consign-
ment or factor s agreements behn en respondent and its del c1'edere

consignees , agents or factors:
D. Special PTom,otio178 and Com-mission Therefor.

Factor "\in exert Factor s best efforts to promote and increase the
sales of products to retailers, and in connection therewith, at the
request of International , which request shall not be made more than
six times in any calendar year , Factor shaJl conduct special promo-
tions of a character and at time specified by International , including
point of sale retail merchandising; and shall: (a) furnish Inter-
national with such information as Int.ernational shall specify reJating
to the merchandising of produds by Factor s cllstomers; (b) permit
attendance of Int.ernational representatives at Factor s sales meetings
and (e) to t7w extent that employees of Fa tor ha1!e Tecei1!ed any

8pecial inditCemcnt in any f r1n Iro1Y/, Factor 0'1 any otheT sources

for the sale 01' promotion of a commodity in com, petition with a
product of 117tenwtional, provide an equivalent induceTnent to em-
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ployees with respect to International' s c01npeting product during
Internationars 'ltext promotion hereu/rLder. (Italics supplied.

To reimburse Factor for such efforts and promotions , International
will pay to Factor semi-annually after J "nuary 1 and J uJy 1 of each

year of all sales of products made during the preceding six months a
special commission of 4113% computed upon Factor s single case sell-
ing prices in effect at the time of Factor s sales.

The purpose and intended effect of these provisions , especially 

the above underscored c1 l1se , in the said arrangement or agreement
which respondent requires all of its consignees or factors to enter into
has been , and is to prevent said consignees or factors from promoting
by any means or methods the sale by them , or similar sanitary prod-
ucts of respondenfs cOlnpetitors. Under the aforesaid provisions
to the extent that employees of a consignee or factor have received any
special inducement in any form , ineluding payments of money, either
from the consignee or factor or from any other sources , including re-
spondent, s cOlnpetitors, for the sale or promotion of products which
compete ","ith tho e of respondent , the consignee or factor must pro-
vide an equivalent inducement, in the form of Inoney or otherwise to
said employees \yith respect to respondent's products; aid equivalent

inducements must be paid or given eluring re,spondent' s next promotion
period.

PAR. 6. FurthernlOre , lindeI' the aforequoted provisions the con-
signee or factor is paid ant01naticnlly by the respondent , semi-annually
after January 1 and .J uly 1 of each year on alJ sales of respondent'
products made during the preceding six months , the aforesaid addi-
tional amount of 4 /.1 percent.

From said additional amounts so paid, the consignees or factors

reimburse themselves for expenditures made by them for the sale or
promotion of respondent's products as well as for amounts they have
had to pay their employees to match equivalently all inducements or

al10wances in any form which said employees received for selling 
promoting competing products.

It is only to the extent, that such expenditures and equivalent
amounts or inclucenlents are made or paid by a consignee or factor
that the aforesaid 41j3 percent , the entire amount of which said con-
signee or factor receives from respondent , is affected. Since the re-
spondent infreqnently requires its consignees or factor to make ex-
penditures for the sale or promotion of its products , and t.hen only faT
small amounts , the aforesaid 4113 percent has been , and js to a very
large extent , -in the nature of extra compensation to the consignees or
factors. For this reason , the consignees or factors have been , and are
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reluctant to permit responc1enfs competitors to make pl'OmotiOlml
payments or inducements in any 101'11 to said consignees : or factors
employees : sillce they would haye to make equivalent payments or in-
ducements to the employees to promote responc1('nt s products

, \,;'

hieh
they otherwise oulc1llot do , 01' be required to do , 'ivel'C it not for the

aforesaid provisions.
PAlL 7. The totnl pnrchases by the public of the respondent's sani-

tary products represent appl'OXim,lteJy 72 percent 01' the sanitary
napkins and 66 percent of the facial tissups olcl in the l nitecl States.
The ratio of saiel consignees: or factors ' sales of respondellt's sllicl
products to retail outlets is approximately three times itS great as their
combined sales of similar products of all of respondent's competitors.
Thus , under the afol'equotecl provisions , if uch n consignee or factor

or any of its employees , is granted any amoullt by one of respondenCs
cornpetitors for promoting the said sanibry products of a cOlnpetitol'
dependent on the amount sold , t.he consignee or factor would be re-
quired to expend approximately three times that allount for pro-
moting respondent's produds. These provisions and requirements
ha1'e thus tended to preyent, and , in many cases , have prevented , re-
spondent' s consignees or del credere agents or factors or any of their
f:mp10yees froll promoting the sa1e of similar ::a1Jitary products of-
fered to the purchasing public in competition with those of

respondent.
PAR. 8. The provisions , acts, practices , methods , arrangements and

agreements , as herein set ont and alleged , are an to the prejudice of
the public; have a. dangerous tendency to create a monopoly in re-
spondent in the sale and distribution of sanitary products in com-

merce; have frustrated , hindered , snppressed andlesscnell competition
in the sa1e and distribution in c.ommeTce of sanitary products within

the meaning of the Federal Trade Commission Act; have a capacity
and tendency to restrain unreasonably and have restrained unreason-
ably, such commerce in said products; and constitute unfair methods
of competition in commerce within the intent and me,aning of section
5 of the Federal Trade Commission Act.

DECISIOX OF THE CO:)BIISSTOX

Pursuant to Rule XXII of the Commission s Hules of Practice , and
as set forth in the Commission s "Decision of the COlnmission and
Order to File Report of Compliance " dated Kovember 13 1D51 the
initial decision in the instant matter of Trial Examiner James A.
Purcell , as set out as follows , became on that date the decision of the
Commission.
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IXITIAL DECISIO BY IT AMES A. PURCElL , TRIAL EXAMINER

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vesteel in it by said Act, the Federal
Trade Commission on 2I.fay 24 , 1951 , issued and subsequently served
its complaint in this proceeding upon the respondent, International
Cellllcotton Products Company, a corporation, charging it with the
use of unfair methods of competition in commerce in violation of the
provisions of saiel Act. On tTuly 12 1931 , respondent filed its answer
jn \vhich answer it admitted all of the mat.erial allegations of facts

set forth in said complRint , but elenied that such faet as alleged were
committed with the purpose or intended effect of preventing its cus-
tomer del cTecleTe factors from promoting the sale by them of the
products of responc1enCs competitors or that such acts have in fact

resulted in such a culmination. Said answer further denied that re-
spondent's acts are to the prejudice of the pub1ic; or have a d Lngerous

t.endency to create a monopoly in respondent in the sale or its prod-
ucts; or have hindered or lessened competition in the sale and distri-
bution or sanitary products within the meaning of the Act; or have 
capacity or tendency to restrain unreasonably, or have restrained

unreasonably, commerce in such products; or that such acts constitute
unfair methods or competition within the intent and meaning of sec-
tion 5 of the Feclenll Trade Commission Act. Said answer contains
certain reservations to the respondent not necessary to be here con-
sidered , and which do not affect the issues herein.

0 hearings were held for the taking of testimony, but formal pre-

trial heaTing ,vas had at Chjcago , Illinois , on tTuly 1 , 1951 , before the
above-named trial examiner, at which hearing certain evidence was
received by stipulation and formal admissions made by counsel, all
or -which was necessary to clarify certain facts , circumstances and
conditions at variance with the provable charges in the complaint and
to supply or snppJement certain deficiencies of the complaint, all of
which were necessary to be or record to support the findings and
conclusions hereinafter set rorth. The proceedings had at this hear-
ing, and the evidence received , were duly recorded and fied in the offce
of the Commission.

Thereafter the proceeding regularly came on for final consideration
by the above-named trial examiner theretofore duly designated by
the Commission upon said eomplaint and answer thereto; the record
of the proceedings as above statecl; proposed findings and conclusions
3ubmitted by counsel for all parties, oral argument not having bee




