
Federal Tradc C'ornniiasion 
Office of the Sciretar,, 
Room F1-159 (Annex R j  
600 Pennsylvania Avenue. N W 
Washington, DC 20580 

RE: FACTA Prescreen Rule, Project No. R411010 

Thank you for the opportunity to provide comments in response to the Federal 1 rade 
Commission's notice of proposed r~~lemaking for -'Preescreen Opt-Out Disclosurc" required b j  
section 2 13(a) of the Fair and Accurate Credit Transaction5 Act (FACT Act). 

E-? xptrmn -, ' I nformation Solutions. Inc. [Experian) is a leader in providing infortnation 
solutions to o r~an imt ions  and consurncrs. We help organi7ations fil~d. duvolop and mnnagc 
profilable custon~er relationsl~ips by providing inihrmation. decision-making soiutiuns and 
processing scrviccs. VY'C empower consumers to ~ir~derstand, manage and protect thcir 
personal information and asscts. Experian works \ ~ i t h  clients across Ji\,crsc industries. Its 
1J.S. lieadquartcrs are in C'osta Mesa. Califbrnia. 

Experian appreciates tlic Commission's efforts to simplify and clarify the notice to consumers 
about their right to opt out of rucciving unwanted prescrcencd offcrs. However, LVC believe the 
Con~mission's proposed '-layered notice" approach is serioasly Ilawed and W O L I I ~  be detrimental 
to both b~isiness and consumen. Additionally. we beliwc [hat thc proposcd rulc, ir~ilcss revised. 
hils to uphold Ciingressiona! intent. 

\Vc agree wi!h the C ~ ~ ~ ~ i n l i s s i o n  and Congrcsx that consumers should have the ability to make an 
informed choice regarding prescreened credit offers. and that the notice conveying the requircd 
intrmation sh0~11d be simplc and easy to understa1;d. I lo\vever, Fsperial; does not b e l i s ~ c  tllc 
" laycrd notice" approach. ; I >  proposed by the k'l ' i ' ,  provides consumers wit11 the opporrurlilj ir! 

i ~ l i ~ k e  a t r~ i !~ ;  intbrmed decision. and therefore, should not be the prescribed notice format i n  the 
Commission's iinal r:~le. 

Lost opportunity 

The IrTC's o\in Facts for Consumers brochure "Choosing and I.!\ing Credit Cards" recommends 
that cimsumcrs .'shop around to get thc I~cst deal." and states ihat "it's ~bise to compare terms and 
fecs M o r e  p i  agree to open a credit ur charge card account." f)rtscreeneJ offers tmke such 
shopping around and ol'tkr conlpari+w po.;sihlc on rt national scals. ?his is particulal-l> 



Results oi'the Synovate sti~dy clearly indicate the "improved-' version of the notice exceeds thc 
-'layered" notice's effectiveness in providing this critical inhrination. I t  was noted in the study's 
conclusions that "tlicrc was some evidence that the improved notice may be more effective in 
communicating the benefits of contin~~ing to receive offers (Inforn1ation Point #4) than the 
layered notice." I n  fact. the "improved" notice clemo~lstrated better results or proved to have 
statistically insignificant differences as compared to the layered notice in every category with one 
exception. 'l'lic layered notice proved to be stntistic;~lly more effective in communicating that 
consun~ers could make a telephone call to opt out in the "natural exposure" phase of the study. 
Ilonc\.er. 11i;lt difference evaporated when the respoiiilent was directed to read the notice morc 
carcfi~II> . 

Rasing the Fl'C's h a !  rule on the singi~lar fact that consumer. kno\v the; can call a telephone 
number to opt out docs a trcn~cndous disservice. Reylators and industry have a responsibility 
not only to tcll consumers they can opt out by calling a toll-free telephone nuniher. but also to 
eliswe consumers can make an informed decision \$,hen exercising that right. A t?nal rille 
mandating the laycrcd noticc fbrniat. as propcwxi by tlic F T C ' .  u i l l  prevent consumers fiom 
making such an informed decision. As a result. t h q  will low cconomic opportunity and be 
deprived of the ability to follow the FTC's own advicc to "shop around" and to compare the 
terms and Sees 01'competir:g offers. 

A ciluestion of intent 

Aside from rhe li-w o f ' ~ ~ o r ~ o ~ i i i ~  opportunity the prnpowd layered notice will cmsc  for 
ccwsumers. t11c1.c :trc ai>o serioss cli~estioi:~ abmt  !he p r o p c ~ d  furmat i n  t rdy  achicvi~ly 
C'c)ngrcssiolial intent. I n  its notice of proposed ri!lernaking, tlic Conmission states that m e  n a ?  
to accomplish co~il~?i~t~iicatitlg ~ ~ m p l e x  or vo!uniinous inrorination "is t h r o ~ ~ g h  a layered 
approach ---- imparting tlic illc,st important inhr~nat ion in a pro~iiincnt location, ii ith reference to a 
second location that provides additional details..' The Commission has determined that the i n v ~ t  
inipt)rtant infi~m~atii~ri to he iiicladed in the notico is a s t ;~ tc~~ic '~ i t  t h t  ;I pc'rsoli c m  opt out arid tllc 
telephone number to do 3u. Yet. section 6 i 5(d j  of t lx  I'air C'rcdit Kc!xmilig . \ c t  d i ~ s  not suppot-I 
the contention that Congress' intent was only. ur even primarilj-. to teil col lsmers that thcy can 
opt o ~ ~ t  ~ I ' r c c ~ i v i n y  prcccri'cticd ufkrs  nnd the telcpho~~t: numbcr- to Jo i t ) .  In fact. as sratccl in the 
Comnlisi;ion's Noticc rll'propo>ed r~~lelnahiiig. t:C'li..\ Section 61 5(d)  requires that n bi~bincsl: 



(3) inli~rtnation contained in ths consumer'i consumer report \ i n s  t~scd i n  
connection \ v i t h   he transaction: (B) the consumer received the offer ol'crcdit i>r 

ir:susance beca~ise the consumer satistied the criteria roar credit uorthiness or 
insurabiiit! unclcr !\hich ilic consun~er \\as scjccted f i r  the offer: (CI if 
applicable, the credit or insurance may rwt be estended it: aiter the consumer 
responds to the offer, the consumer does not meet the criteria used to select the 
consumer for the offer or any applicable criteria bearing on credit worthiness or 
insurability or does not ti~rnish any required collateral; (D)  the consumer has a 
right to prohibit information contained in the consumer's file with any consumer 
reporting agency from being used in connection \vith an) crsdit or insurance 
transaction that is not initiated by the consutner: and (E) the consumer may 
exercise the right referred to in subparagraph (D) by notifying a notification 
system established i~nder section 604(ej [of'thc FCRA]." 

it is important to note that the Ian lists t lx  abilit) to opt ou! and the telephone number to do \[I 

last in priority Ifthe intent of Congrew werc to notif! conwmerc simply that the) could opt out 
rind to p ~ o ~  icle the telc.plione number to do so. the rAC r Act ~\\.ould 1 1 2 ~ ~  addrecsed tile order III 

v.hich  he :nf imna~~on ly\,ta\ p~ovided. Yet, i t  did not. The FAC I Act only spucltieit that the 
content of' the notice be "simple and ea\y to ilnderstand." 

"Understanding" an individual's right exceeds the thresholcl being sct by the Cv~nlnissii)n's 
interpretation ofjust "knowing" about a right to opt-out and how to exercise it. Clearly, the intent 
of Congl-css, by requiring a noticc containing spccitic information. provided in n simple and easy 
to ~inder-stand fur-mat. is to ensure consumers not only knou, their right. but also undcrsla~id it. 
The proposed I;lycred notice format undermines this intent. 

As proposed, as is shoun by the Synovatc study. thi- laq'ercd notice does not i n f  rni consumer\ 
about thcir right to opt o~lt.  but rather only tells them of their ability to make a telephone call io 

O U I .  A s  such. tthc "short noticc9- portion o f  the "layercd notice" vil-ttrally - instructs -- -- - consirmcrs 
to opt  out: it does noi csplain their ripht to opt out and the con.;cqi~e~~ccs of doing so. 'l'lie lisl o f  
content inc lded  by Congcss in thc I-CRA. atid i~nchangecl h j  thc I-'ACT Act, strongly indica~es 
thc intcnt of the riotice is to ensure ccmsumcrs havc adcquate inli)rn?ation ahout t lx  implicatio~is 
of their choice bcSorc making n decision. 

Incorrectlv defining "!wered notice" ___ ._L _ _  - - L _ 

The Com~nission also has \ ~ r ~ r i g I >  defined the term laycrcci notice. A s  co~~st r~ lc ted  in till: 

C'nm~liis.;ion's propoierl rule. there is not a "laycrud notice." hut rather t\vo separaw notices. k c  
first is a notice that. ir! ct ' tkt.  says to consumers. - ' ) '~ !LI  can opt OLK arid here is the telcphonc 

.. . 
numbcr t o  do so. I he second notice in a different location explains !he solicitation process a n d  
implications of opting o ~ i .  



.4 rrue Iii! C I ~  ~:olicc ;ir>t probides a siimmar! c~i'ail the informaticm in the f i ~ l l  lintice. \\ith 
enough information to make a reasonably int;vmcd decision u.ithoul reading a \ o l u t n i t ? ~ ~ ~ s .  
dcrisc. and often legalistic disclosure. The xcond Icvcl oi'a true ia!.ered notice is the full c tweni  
of the required noticc. I n  a ~ ~ L I C  layered noticc. one or two pieces of inf~rmation J'rom the fill1 
notice docs not constit:w a short notice. 

Yet. that is precisely what the C'o~nmission's proposccl nolice Joes. I t  simply takes nvo ele~nents 
of the five required bj' Congress and presents them as sufficient to constitute a short notice. 
although the short notice i~nq~~estionably fails to provide enough information for the consumer to 
make an informed choice. 

This very iswe has bccrl n point ol'conteniion among regulators and businesses regarding notices 
required under the Gramm-Leach-Bliley Act. Since its inception. many businesses have argued 
that a layered approach to the privacy notices required by the GLB Act would be more efkctivc: 
in not only notifying consumers oftheir privacy policies. but also in helping them understand 
thosc policies and their rights associated with them. At this timc. Espcrian does not cndorsc any 
of thc layered notice proposals. but does agree that the proposals more accurately represent a true 
layered notice. 

Ironicai!y, suet! "S~WI-1 II(:?~CL'S" have not ).ct been approved for use in Cil-E3 notices by regulatory 
agencies. Instead. thcw agencies are still considcring an advanced notice of proposed rule~naking 
(ANPR)  to gain filrther understanding of the benefits and impacts of layered notice. Further stud!, 
has been deemed necessary becausc it I-emains i~ncleal- that even the sophisticated layered noticcs 
proposed for Gl.0 purpcrscs c o ~ ~ l d  adequately meet legal rquirenients and Cungressionnl intent. 

While no final decisions h ; ~ s  bcen made. the Commission i s  recommending a n  approach that dews 
not rise even to standards for I i ~ y e d  notices now undcr consideration in this ANPI<. I t  is 
Important to rwte that the results of the S>nwatc  stud! h i~~gcs ted  consumers \\auld act solcl!. on 
the informati:?n provided in the C'ommis~iori's so-called short. noticc. 

r rurtlicr. ~heri:  appears to hc n o  sufgestion that Congress intended the Conmission to rccolnmcnd 
a I;!>crcd nutice approach. I'hc !.'CRA recluircs ;I hu>i~:css to "proviclc with cnch writrcn 
st~licitation a clear and cunspicuo~~s statement. . ." The I:AC-I' Act goes fiil-ther t o  require that "the 
statement be pr.c.;cntcJ in such a fi~rrnat and in such t!pe size and manner as to be simple and 
easy to underst:~ncl." '[he clear indication is that Congress envisions a single noticc incl~~sivc of 
the statemcnih required by existing la% so that consumers can make an informed decision 
regarding their right to opt o ~ ~ t .  T'I:e!-e is no suggc_irion that content of the zotice be divided in any 
\Lay. I'here is nothing i\it!iin the law that leads to concl~rsion ?hat Congrcs  as n ;\hole. certain 
klembers' p ~ ~ b l i c  cumlnents notnithstanding. intended in m y  nay tor certain clemcnts ot'the 
rcq~~ircd noticc to be highlighted or presented xparatolq. 

I:sperian encourages h e  Cwnmission tu r-ecvtlsider its rccommenciation of thc la>.erecl noticc 
approach in preparing a final r d c  in favor of the  improved noticc format. ?'lie improved niltice 
format ensures the notice is h igh l  sisibic. simple. and ca\y to il!lcicrstancl. nicetiny the 



scq:!~r~n:cnts set farth in the t A C '  ! .Act. Equallj8 important. i t  ensurer ail of thc statements 
required by the la\: are provided in an easy to ~lndersiand Jbrniat and allows for additionai 
int'ormaiion :ihout the coliscquences of opting w t  to be included. enabling consLllness to makc a!; 
informed dcci3ion ahout their right to opt our. 

Fi\pcriai i s  a . ; iyamr> lo the comments subniitted b!. the Center For Infimnation Pnlic! 
t,eadership (CIPL) and concurs with the cornlnents submitted by the Consumer Data Industll.; 
,Association (CDIA) and the Direct Marketing Association (DMA). We would rcl'er the FTC to 
thosc .submissions, as well, for additional discussion of these issues and others related to the 
proposed rule. In particular. the comments provided by ClPL suggest a workable format. should 
the ('ommission ultimately decide that a layered noticc is an appropriate alternatise. 

I hank ~ O L I  for the opportunit> to s ~ ~ b m i t  comments regarding this important issue. 

Sincerely. 
1 i .' " 
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~ a b n  Engcl 
Vice P~esident & 
Assistant Generai Counscl 


