UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Deborah Platt Majoras, Chairman
Orson Swindle
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In the Matter of

File No. 041-0099

- PREFERRED HEALTH SERVICES, INC,,
a corporation.
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PUBLIC COMMENT
OF THE VOLUNTARY TRADE COUNCIL

S.M. Oliva

President & CEO

The Voluntary Trade Council
Post Office Box 100073
Arlington, Virginia 22210
Tel/Fax: (703) 740-8309
smoliva@voluntarytrade.org

Dated: March 31, 2005



Statement of Interest

The Voluntary Trade Council (VTC), acting under 16 C.EF.R. § 2.34(c), files this
public comment in resi)onse to the Commission’s announcement of a proposed order in
the above-captioned matter.

The VTC is a nonprofit research and education organization that develops practical
solutions to the problems caused by violent state intervention in free markets. We focus

“on the harm caused to individuals and businesses by the enforcement of antitrust and
other “competition” laws. Through publications, filings with government agencies, and
the Internet, we apply the principles of free market economics and rational ethics to
contemporary antitrust policies and cases.

The VIC hasa longstanding interest in the Federal Trade Commission’s
formulation and enforcement of antitrust policy in the health care industry. The VTC
and its officers have filed comments in approximately two dozen cases brought by the
FTC against physician and hospital groups since 2001.

Introduction

Preferred Health Services, Inc., is a physician-hospital organization based in Seneca,
South Carolina, that is composed of approximately 100 physicians and Oconee
Memorial Hospital. According to the FTC, Preferred Health is the “contracting
representative” for its physician members in negotiation with third-party payers

including insurance companies and other managed care organizations.
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The FTC’s complaint has accused Preferred Health of employing “unfair methods
of competition,” in violation of Secﬁon 5 of the Federal Trade Commission Act, 15
U.S.C. § 45, by fixing prices and refusing “to deal with payors except on collectively
agreed-upon terms.” In other words, the FTC claims Preferred Health is an illegal cartel
that has eliminated price competition among health care providers in the Senceca area
with respect to third-party contracts.

Since 2001, when President Bush took office and appointed Timothy Muris FTC
chairman (and his successor Deborah Platt Majoras), the Commission has brought 22
cases —including this one —encompassing more than 11,000 physicians and other health
~ care providers for alleged Section 5 violations similar to those described above.! All but

one of these cases has been settled without any form of a trial. The last case remains
pending before the Commission on appeal from an administrative law judge.?

As in 20 of the previous 21 cases, Preferred Health has chosen to waive its right to
due process rather than contest the FTC's accusations. The proposed order now before
the Commission would bar Preferred Health from “entering into or facilitating any

'agreement between or among any health providers”:
1. to negotiate with payors on any health care provider's behalf;

2. to deal, not deal, or threaten not to deal with payors;

1 The Department of Justice, under the direction of President Bush's appointees, has brought one
antitrust case against a physician group, a Sherman Act charge against the former Mountain Health
Care, P.A., of Asheville, NC, which was composed of more than 1,200 physicians and other health care
providers. .

2 In the Matter of North Texas Specialty Physicians, FTC Docket No. 9312.
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