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THE SUPREME COURT OF CANADA'’S
APPRAISAL OF THE 1980 BAN ON
ADVERTISING TO CHILDREN IN QUEBEC:
IMPLICATIONS FOR “MISLEADING”
ADVERTISING ELSEWHERE

Bill Jeffery”

. INTRODUCTION

As recent rates of obesity among children (and adults) in Canada
and world-wide have sky-rocketed," there has been mounting
evidence that advertisements promoting nutrient-poor foods and
sedentary leisure activities have deleterious effects on children’s (and
adults’) diets, physical activity levels, and, ultimately, their health.?

“ National Coordinator, Centre for Science in the Public Interest (CSPI),
Ottawa, Canada. B.A. (Hons.), Dalhousie University; LL.B., University of
Alberta. | am indebted to Professor lain Ramsay, Professor of Law of
Osgoode Hall Law School at York University in Toronto, Canada for sharing
his expertise and thoughtful reflections on an early draft of this Article. | also
thank my CSPI colleague, Stephen Gardner, of Dallas, Texas, for his insight
and encouragement.

1. See, e.g., CANADIAN INST. FOR HEALTH INFO., IMPROVING THE HEALTH
OF CANADIANS 111-12 (2004), available at http://secure.cihi.ca/cihiweb
/dispPage.jsp?cw_page=PG_39_E&cw_topic=39&cw_rel=AR_322_E; Margot
Sheilds, Overweight Canadian Children and Adolescents, in NUTRITION:
FINDINGS FROM THE CANADIAN HEALTH SURVEY 23, 28; Michael Tjepkema,
Adult Obesity in Canada: Measured Height and Weight, in NUTRITION:
FINDINGS FROM THE CANADIAN HEALTH SURVEY supra, at 19, 26.

2. See, e.g., GERALD HASTINGS ET AL., CTR. FOR SOCIAL MKTG.
UNIV. OF STRATHCLYDE & FOOD STANDARDS AGENCY, REVIEW OF RESEARCH
ON THE EFFECTS OF FOOD PROMOTION TO CHILDREN (2003), available at
http://www.food.gov.uk/
multimedia/pdfs/foodpromotiontochildrenl.pdf; INST. OF MED., ADVERTISING,
MARKETING AND THE MEDIA: IMPROVING MESSAGES (2004), available at
http://www.iom.edu/Object.File/Master/22/609/0.pdf; JOINT WORLD HEALTH
ORG. [WHQ] / FooD AGRIC. ORG. [FAO] EXPERT CONSULTATION, WHO,
DIET, NUTRITION AND THE PREVENTION OF CHRONIC DISEASES (2003)

237


http://secure.cihi.ca/cihiweb
http://www.food.gov.uk/
http://www.iom.edu/Object.File/Master/22/609/0.pdf;
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This has sparked a renewed public concern about marketing efforts
targeted at children. In essence, a compelling body of evidence
suggests that advertisers of toys, sedentary entertainment products,’
and, especially, unhealthful foods, may be manufacturing premature
death and disability due to heart disease, stroke, certain forms of
cancer, diabetes, osteoporosis, obesity and other diseases by inducing
life-long patterns of poor diet and physical inactivity.* According to
the World Health Organization (WHO), a substantial portion—and in
some parts of the world, most—of the preventable loss of disability-
free life-years can be averted by adopting a healthful diet and
engaging in physical activity.’

This Article examines the unique legislative ban on advertising
to children under age thirteen in the Canadian province of Québec.
Relying in part on the Supreme Court of Canada’s endorsement of
the child developmental evidence underpinning the Québec law,® a

[hereinafter JOINT WHO/FAO EXPERT CONSULTATION], available at http://
www.who.int/hpr/NPH/docs/who_fao_expert_report.pdf; HENRY J. KAISER
FAMILY FOUND., ISSUE BRIEF: THE ROLE OF MEDIA IN CHILD OBESITY 1, 10
(2004), available at http://www.kff.org/entmedia/upload/The-Role-Of-Media-
in-Childhood-Obesity.pdf.

3. Entertainment products include, notably, ads for television, movies,
etc., the consumption of which logically requires being sedentary for at least
another thirty minutes during the course of which the viewer is invariably
subjected to more ads promoting nutrient-poor foods and sedentary pastimes.
Carol Byrd-Bredbenner & Darlene Grasso, Prime Time Health: An Analysis of
Health Content in Television Commercials Broadcast During Programs
Viewed Heavily by Children, 2 INT’L ELECTRONIC J. HEALTH EDUC. 159, 162
(1999), http://www.aahperd.org/iejhe/archive/byrd1999.pdf (indicating that
32% of television commercials broadcasted in 1998 during a sample of
programming aimed at American children were promotions for upcoming
television programs, and of the 66% promoting products and services, 27%
promoted entertainment and electronics).

4. See discussion infra Part V.D.

5. See WHO, World Health Report 2002: Reducing Risks, Promoting
Healthy Life (2002), available at http://www.who.int/whr/2002/en/wrh02_en
.pdf; see also id. at 198-201 thl. 4, available at http://www.who.int/whr/2002
len/whr2002_annex4.pdf (showing the loss in healthy life expectancy due to all
risk factors at birth); id. at 225 tbl.10, available at http://www.who.int
/whr/2002/en/whr2002_annex4_10.pdf (indicating that all risk-attributable
Disability-Adjusted Life Years (DALYs) were lost due to “childhood and
maternal undernutrition” plus “other diet-related risks and physical
inactivity”).

6. Att’y Gen. of Québec v. Irwin Toy, Ltd., [1989] 1 S.C.R. 927 (Can.),
available at http://www.lexum.umontreal.ca/csc-scc/en/pub/1989/vol1/html/19


http://www.kff.org/entmedia/upload/The-Role-Of-Media-
http://www.aahperd.org/iejhe/archive/byrd1999.pdf
http://www.who.int/whr/2002/en/wrh02_en
http://www.who.int/whr/2002
http://www.who.int
http://www.lexum.umontreal.ca/csc-scc/en/pub/1989/vol1/html/19
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proliferation of further corroborating evidence since that decision
was rendered,” and other statutory and common law acknowl-
edgements of the unique vulnerability of children,? a credible case
can be made that existing statutory prohibitions on misleading
advertising must be interpreted in a manner that includes a statutory
prohibition on advertising directed at children.

I1. THE QUEBEC BAN ON ADVERTISING
DIRECTED AT CHILDREN UNDER AGE THIRTEEN

The Québec ban on advertising to children warrants special
attention because it was the first such law in the twentieth century.’
As such, a constitutional challenge to the law ultimately afforded an
opportunity to gauge the opinion of the Supreme Court of Canada on
the adequacy of the evidence underpinning the law and the authority
of both levels of government to legislate in this area.'

More than twenty-five years ago, long before the rising rates of
obesity became a cause célébre, the Canadian Province of Québec
became the first jurisdiction in the world to institute a ban on nearly
all commercial advertising (for food, toys, etc.) directed at children.™
Concern about the over consumption of heavily-promoted sugary
foods and the accompanying risks of tooth decay were part of the
rationale for the law at the time.** But without question, the primary
justification for the ban was related to the unique vulnerability of

89scrl_0927.html; see also infra notes 117-36 and accompanying text.

7. See infra notes 130-46 and accompanying text.

8. See infra notes 147-61 and accompanying text.

9. CORRINA HAWKES, WHO, MARKETING FOOD TO CHILDREN: THE
GLOBAL REGULATORY ENVIRONMENT 20 (2004), available at http://
whglibdoc.who.int/publications/2004/9241591579.pdf.

10. See infra notes 117-36 and accompanying text.

11. HAWKES, supra note 9, at 20. Sweden, Norway, and other European
countries have also established various types of limits on advertising directed
at children. See id. Most studies indicate the considerable rise in obesity rates
in Canada occurred during the 1980s and 1990s. E.g., CANADIAN INST. FOR
HEALTH INFO., supra note 1, at 110.

12. E.g., FED.-PROVINCIAL COMM. ON ADVER. INTENDED FOR CHILDREN,
QUEBEC DEP’T OF COMMC’N, THE EFFECTS OF QUEBEC’S LEGISLATION
PROHIBITING ADVERTISING INTENDED FOR CHILDREN 35 (1985) (citing the
possible long-term implications of advertising to children for health and dental
costs); John P. Murray, Québec Law Leads the Way Out of ‘Kidvid’ Wasteland,
TORONTO STAR, June 19, 1989, at Al5, available at http://www.thestar.com
(available for purchase in archives).


http://www.thestar.com
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children to deception.™ In addition, it is worth noting that since the
ban, Québec’s obesity rates and soft drink consumption have been
among the lowest in Canada,'* with fruit and vegetable consumption
rates being among the highest.” It is difficult to assess whether the
restrictions on advertising played a causal role in changing Québec’s
consumption patterns partly because Canadian governments do not
yet conduct regular dietary intake surveys.

In 1978, the legislative assembly of the province of Québec—a
Canadian province with approximately seven million, primarily
French speaking, residents—amended the Québec Consumer
Protection Act.'® The revised Act, which became effective April 30,
1980, states, in part:

8248. Subject to what is provided in the regulations, no

person may make use of commercial advertising directed at

persons under thirteen years of age."’

8249. To determine whether or not an advertisement is di-

13. See Att’y Gen. of Québec v. Irwin Toy, Ltd., [1989] 1 S.C.R. 927
(Can.). The Supreme Court accepted the following explanation of the objec-
tive of the legislation: “The concern is for the protection of a group which is
particularly vulnerable to the techniques of seduction and manipulation
abundant in advertising. In the words of the Attorney General of Québec,
[TRANSLATION] ‘Children experience most manifestly the kind of
inequality and imbalance between producers and consumers which the
legislature wanted to correct.”” Id. at 987.

14. Sarah Carr, Overweight in Canadian Children: Mapping the Geographic
Variation 40 (Sept. 3, 2004) (unpublished M.S. thesis, London School of
Hygiene and Tropical Medicine, on file with author) (showing that in 1981,
Québec residents began consuming fewer soft drinks than other Canadians, a
new pattern that has remained consistent since the provincial advertising ban
was enacted).

15. See Dietary practices, by sex, household population aged 12 and over,
Canada, provinces, territories, health regions and peer groups, 2003,
http://www.statcan.ca/english/freepub/82-221-
XIE/00604/tables/html/2188_03.htm (data complied from Statistics Canada,
Canadian Community Health Survey, cycle 2.1 (2003), available at http://
www.statcan.ca/bsolc/english/bsolc?catno=82C0025 (order form)) (showing
that Québec residents are more likely than residents of any other province to
report consuming at least five servings of fruits and vegetables daily).

16. Consumer Protection Act, R.S.Q., ch. P-40.1 (2004).

17.1d. § 248.
See also id. 88 87-91 (permitting magazines to carry certain advertisements
provided they satisfy sixteen criteria designed to limit the exploitation of
vulnerable children).


http://www.statcan.ca/english/freepub/82-221-
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rected at persons under thirteen years of age, account must
be taken of the context of its presentation, and in particular
of

(a) the nature and intended purpose of the goods advertised:;
(b) the manner of presenting such advertisement;
(c) the time and place it is shown.®
The Office of Consumer Protection (OCP) developed and
applies a set of guidelines to help companies understand the criteria
set out in section 249 of the Act as they relate to advertisements

broadcast on television. The guidelines are shown in the chart
below:

18. 1d. 8 249. Section 249 also states:

The fact that such advertisement may be contained in printed matter intended
for persons thirteen years of age and over or intended both for persons under
thirteen years of age and for persons thirteen years of age and over . . . or that it
may be broadcast during air time intended for persons thirteen years of age and
over or intended both for persons under thirteen years of age and for persons
thirteen years of age and over does not create a presumption that it is not
directed at persons under thirteen years of age. Id.
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SUMMARY OF COMMERCIAL ADVERTISING REGULATION™®
PRODUCTS AND PrRODUCTS AND PRODUCTS AND
SERVICES SERVICES WITH A SERVICES WITH NO
EXCLUSIVELY MARKED APPEAL FOR | APPEAL FOR
INTENDED FOR CHILDREN CHILDREN
CHILDREN
DEFINITION Includes: toys, Includes: “family” Includes: products
some sweets and products and products | for adults, families,
food products for teenagers: some teenagers and
cereals, desserts and children
games
CHILDREN’S NEVER unless NEVER unless Always, but treated
PROGRAMS treatment not treatment not likely to | for adults
likely to interest interest children
children
ALL PROGRAMS | Advertisements Advertisements not Always, but treated
OTHER THAN not designed to designed to appeal for adults
CHILDREN’S appeal particularly to the
PROGRAMS particularly to the | instinctual needs of
instinctual needs children so as to
of children so as arouse their interest
to arouse their
interest
PROGRAMS Advertisements Advertisements partly | Always, but treated
WHERE Two TO | partly directed at | directed at children for adults

ELEVEN YEAR-
OLDs® MAKE
UP LESS THAN
15% oF
AUDIENCE

children

19. This table summarizes Office de la protection du consommateur,
Regulation Respecting the Application of the Consumer Protection Act (2004)
(Can.) (on file with the Loyola of Los Angeles Law Review), which is an
English version of a guide that discusses sections 248-49 of the Consumer

Protection Act.

20. The two- to eleven-year range is the category used by the Bureau of
Broadcast Measurement (BBM) that most closely corresponds to the statutory

requirement.

estimating compliance with the Act. Id.

Id.at 4. Consequently, BBM uses this range as a proxy for
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The OCP also identified periods during the week when the
viewership of children two to eleven years old is persistently above
fifteen percent according to Bureau of Broadcast Measurement
(BBM) data:

MONDAY SATURDAY SUNDAY
TO FRIDAY
MORNING 7:00 a.m. 7:00 a.m. 7:00 a.m.
to 8:30 a.m. to 1:00 p.m. to 10:00 a.m.
9:00 a.m.
to 10:30 a.m.
11:00 a.m.
t0 12:30 p.m.
AFTERNOON | 4:00 p.m. 2:00 p.m.
to 6:00 p.m. to 4:30 p.m.
EVENING 5:00 p.m. 5:00 p.m.
to 6:00 p.m. to 5:30 p.m.
6:30 p.m.
to 7:00 p.m.

I11. RECENT CALLS FOR RESTRICTIONS ON ADVERTISING

Outside of Quebec, numerous governmental and nongovern-
mental organizations with public health mandates are calling for
legislative or regulatory restrictions on advertising directed at
children (especially ads for nutrient-poor foods). For example, in
Canada, reports published by such groups as the Canadian Institutes
for Health Information, the Chief Medical Officer of Health for
Ontario, the Heart and Stroke Foundation of Canada, and the Centre
for Science in the Public Interest of Canada have urged serious con-
sideration of advertising restrictions.”* In the United States,

21. See, e.g., SHEELA BASRUR, ONTARIO MINISTRY OF HEALTH & LONG-
TERM CARE, 2004 CHIEF MEDICAL OFFICER OF HEALTH REPORT: HEALTHY
WEIGHTS, HEALTHY LIVES (2004), available at http://www.health.gov.on.ca/
english/public/pub; CTR. FOR SCI. IN THE PUB. INTEREST, PROPOSAL FOR AN
EFFECTIVE INTEGRATED PAN-CANADIAN HEALTHY LIVING STRATEGY 1,
http://cspinet.org/canada/pdf/PanCdn_EffectiveStrat.pdf (last visited Apr. 1,
2006); Kim D. RAINE, UNIV. OF ALBERTA, OVERWEIGHT AND OBESITY IN
CANADA: A POPULATION HEALTH PERSPECTIVE (2004), available at http://
secure.cihi.ca/cihiweb/dispPage.jsp?cw_page=GR_1130 E (free online regi-
stration required); Press Release, Heart and Stroke Found. of Can., Heart and



http://www.health.gov.on.ca/
http://cspinet.org/canada/pdf/PanCdn_EffectiveStrat.pdf
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Commercial Alert, the Center for Science in the Public Interest
(U.S.), the American Psychological Association, and the National
Academies Institute of Medicine,?? and in the United Kingdom the
Food Commission and Sustain have been especially active.?
Internationally, the World Health Organization (and Assembly), the
European Commissioner of Health and Consumer Affairs, Trans-
Atlantic Consumer Dialogue, and the International Association of
Consgzner Food Organizations have been actively pressing the
issue.

Stroke Foundation Warns Fat is the New Tobacco, http://wwl.heartand
stroke.ca/Page.asp?PagelD=33&ArticlelID=2913&Src=news (last visited Nov.
20, 2005).

22. See CTR. FOR SCI. IN THE PUB. INTEREST, PESTERING PARENTS: HOw
Foob COMPANIES MARKET OBESITY TO CHILDREN 47-49 (2003), available at
http://cspinet.org/new/pdf/pestering_parents_final_part 2.pdf; INST. OF MED.
OF THE NAT’L ACADS. OF Scl., COMM. ON PREVENTION OF OBESITY IN
CHILDREN AND YOUTH, PREVENTING CHILDHOOD OBESITY: HEALTH IN THE
BALANCE 175 (Jeffrey P. Koplon et al. eds., 2005) [hereinafter PREVENTING
CHILDHOOD OBESITY]; INST. OF MED. OF THE NAT’L ACADS. OF ScCl., FOOD
MARKETING TO CHILDREN AND YOUTH: THREAT OR OPPORTUNITY (J. Michael
McGinnis et al. eds., 2006) [in press], available at http://www.nap.edu/
execsumm_pdf/11514.pdf (providing the executive summary); BRIAN WILCOX
ET AL., AM. PSYCHOLOGICAL ASS’N, REPORT OF THE APA TASK FORCE ON
ADVERTISING AND CHILDREN 5 (2004), available at http://www.apa.org/
pi/cyf/advertisingandchildren.pdf; Marion Nestle & Michael Jacobson, Halting
the Obesity Epidemic: A Public Health Policy Approach, 115 PuB. HEALTH
REPORTS 12 (2000); News Release, Commercial Alert, Nader Starts Group to
Oppose the Excesses of Marketing, Advertising and Commercialism (Sept. 8,
1998), available at http://www.commercialalert.org/PDFs/
CommercialAlertLaunch.pdf.

23. KARLA FITZHUGH & TiM LOBSTEIN, Foob CoMM’N (UK), CHILDREN’S
FOODS EXAMINED: AN ANALYSIS OF 358 PRODUCTS TARGETED AT CHILDREN
4 (2000), available at http://www.foodcomm.org.uk/PDF%20files/
Childrens_Food_Examined.pdf; SUSTAIN, THE CHILDREN’S FOOD BILL: WHY
WE NEED A LAW, NOT MORE VOLUNTARY APPROACHES (2005), available at
http://www.sustainweb.org/pdf/CFB_MpReport.pdf.

24. FIFTY-SEVENTH WORLD HEALTH AsSEMBLY [WHA], Doc.
WHAS57.17, GLOBAL STRATEGY ON DIET, PHYSICAL ACTIVITY AND HEALTH
13, 19 (2004), available at http://www.who.int/gb/ebwha/pdf_files’WHA57/
A57 R17-en.pdf; INT'L ASS’N OF CONSUMER FooD ORG. (IACFO),
COMMENTS OF THE IACFO CONCERNING THE DISCUSSION PAPER ON ADVER-
TISING PREPARED BY THE GOVERNMENT OF CANADA (May 9-13, 2005),
available at http://www.cspinet.org/reports/codex/adcomments.html; TRANS
ATL. CONSUMER DIALOGUE (TACD), Doc. Foop-23-04, RESOLUTION ON
FOOD ADVERTISING AND MARKETING TO CHILDREN (2004), available at http://
www.tacd.org/db_files/files/files-288-filetag.doc.


http://ww1.heartand
http://cspinet.org/new/pdf/pestering_parents_final_part_2.pdf;
http://www.nap.edu/
http://www.apa.org/
http://www.commercialalert.org/PDFs/
http://www.foodcomm.org.uk/PDF%20files/
http://www.sustainweb.org/pdf/CFB_MpReport.pdf
http:WHA57.17
http://www.who.int/gb/ebwha/pdf_files/WHA57/
http://www.cspinet.org/reports/codex/adcomments.html;
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These organizations can find support within existing legal
limitations on misleading advertising, which establish the legal basis
for regulations on advertising to children. The legal basis for
misleading advertising regulations is buttressed by both the prepon-
derance of developmental psychology literature®® and the accepted
legal doctrine of the limited capacity of children.”® Together, these
help demonstrate that children are so incapable of adequately inter-
preting commercial advertising that such advertising is inherently
misleading.

IV. EXISTING RESTRICTIONS ON MISLEADING
ADVERTISING IN CANADA OUTSIDE QUEBEC

A. Canadian Voluntary Industry Codes
Governing Advertising to Children

Three general self-regulatory codes govern advertising in
Canada. The Canadian Code of Advertising Standards*’ (ASC Code)
and the Broadcast Code for Advertising to Children” (Children’s
Code) are both administered by Advertising Standards Canada
(ASC), a trade association with nearly 200 member companies.?
The third self-regulating advertising code is the Code of Ethics and
Standards of Practice,®® which is administered by the Canadian
Marketing Association. All three codes mention the special vulnera-
bility of children to advertising, but none take serious account of the
fundamental incapacity of children to interpret commercial adver-
tisements. Furthermore, one should be doubly circumspect about
accepting the purported controls on advertising in codes written by

25. See WILCOX ET AL., supra note 22; see also infra notes 130-35 and
accompanying text (summarizing post-1989 evidence from developmental
psychology literature).

26. See infra notes 147-61 and accompanying text.

27. CANADIAN CODE OF ADVER. STANDARDS (Adver. Standards Can.
2004), available at http://www.adstandards.com/en/Standards/canCodeOfAd
Standards.asp.

28. BROAD. CODE FOR ADVER. TO CHILDREN (Adver. Standards Can.
2004), available at http://www.adstandards.com/en/clearance/clearanceAreas/
broadcastCodeForAdvertisingToChildren.asp.

29. ASC Membership, http://www.adstandards.com/en/Member/member
shipList.asp (last visited Feb. 18, 2006).

30. CODE OF ETHICS & STANDARDS OF PRACTICE (Can. Mktg. Ass’n 2004),
available at http://www.the-cma.org/regulatory/codeofethics.cfm.


http://www.adstandards.com/en/Standards/canCodeOfAd
http://www.adstandards.com/en/clearance/clearanceAreas/
http://www.adstandards.com/en/Member/member
http://www.the-cma.org/regulatory/codeofethics.cfm
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and for parties that are engaged in the enterprise of commercial
advertising. These authors have both a vested financial interest in
weak standards and a professionally honed skill for “selling” such
weak standards as tough regulatory oversight.

Although section two of the ASC Code prohibits the use of
commercials presented in a format or style that disguises their com-
mercial intent,* no such provision is articulated in the Children’s
Code,* even though the preponderance of developmental
psychology evidence (canvassed below) indicates that all ads
directed at young children, by their very nature, disguise such
intent.>® Similarly, section twelve of the ASC Code stipulates that
advertising directed at children should not “exploit their credulity,
lack of experience or their sense of loyalty, and must not present
information or illustrations that might result in their physical, emo-
tional or moral harm.”® However, it is virtually impossible to know
how these provisions of the ASC Code are routinely applied to
complaints because ASC only publishes decisions in which it finds a
violation of the Code.*® In addition, it dismisses challenges against
the vast majority of ads that are impugned by complaints,® and it
claims to receive “virtually no” complaints about advertising directed
at children.®” But in light of the large volume of unchallenged adver-

31. CANADIAN CODE OF ADVER. STANDARDS § 2 (Adver. Standards Can.
2004), available at supra note 27.

32. See BROAD. CODE FOR ADVER. TO CHILDREN (Adver. Standards Can.
2004), available at supra note 28.

33. See infra notes 130-35 and accompanying text.

34. CANADIAN CODE OF ADVER. STANDARDS { 12 (Adver. Standards Can.
2004) (emphasis added), supra note 27.

35. Id. The Consumer Complaint Procedure, Advertising Complaints
Report.

36. See ADVER. STANDARDS CAN., 2004 AD COMPLAINTS REPORT 2 (2005)
available at http://www.adstandards.com/en/standards/adcomplaintsreports20
04.pdf (indicating that nearly 94% of challenged ads were absolved in 2004.
Of all 860 ads challenged that year, complaints were upheld against only 55
ads.).

37. Cathy Loblaw, A Homegrown Solution, MARKETING MAG., Jan. 9,
2006, available at http://www.marketingmag.ca. ASC reported only ten
complaints alleging violations of Article twelve (“Advertising to Children”) of
the ASC Code during the period 1997 until the first quarter of 2004. Adver.
Standards Can., Previous Complaints Reports, http://www.adstandards.com/
en/consumerSite/previousReports.asp (last visited Apr. 9, 2006) (including
links to the ten complaints alleging violations of Article twelve). All ten
complaints were dismissed by ASC. See ADVER. STANDARDS CAN., PREVIOUS


http://www.adstandards.com/en/standards/adcomplaintsreports20
http://www.marketingmag.ca
http://www.adstandards.com/

526194-00009-15[1]. JEFFERY_PRINTREADY3_FINAL 11/21/2006 1:04:25PM

May 2006] CANADA’S ADVERTISING BAN 247

tisements to which children are exposed (many of which are pre-
cleared by ASC),® it is obvious that ASC applies a very narrow
interpretation of section twelve.

The substantive provisions of the Children’s Code are wholly
inadequate for safeguarding children’s interests. A close examina-
tion reveals that the Code only employs a superficial treatment of the
mischief it purports to control. First, the Children’s Code only warns
against the most reprehensible forms of advertisements, misleading
or otherwise. For example, section I1(10)(a) prohibits the use of
flames, fire, or subliminal messages in ads directed at children.*
Second, the Code prohibits practices that would otherwise be
prohibited by law even if aimed at adults. For example, section
11(11)(b) limits exaggerated claims (which ought to be covered by
statutory proscription of misleading advertising), and the interpre-
tation guideline for this section needlessly incorporates by reference
some existing federal statutes.”’> Third, the Code exagger-ates the
significance of comparatively minor distinctions between types of
unconscionable conduct, thus vyielding standards that are both
arbitrary and wholly inadequate to protect children from unfair
commercial practices. For instance, section 11(7) sets generously
permeable limits on the use of cartoon characters.** Fourth, the Code
overstates the value of certain types of restraint. For instance,
section 116(b) limits commercials to four minutes per half-hour of
programming,** and section 115(c) restricts promotions for contests to
fifty percent of commercial viewing time.*®

Lastly, the “Background” of the Children’s Code endorses the
use of fantasy in commercial advertisements by claiming that it is
“appropriate to communicate with this audience in their [sic] own

AD COMPLAINT REPORTS (1997-2004), available at http://www.adstandards.
com/en/standards/previousReports.asp.

38. For example, ASC pre-clearance does not apply to print ads or
commercials broadcast in purely local markets. See BROAD. CODE FOR
ADVER. TO CHILDREN 8§ 11(7) (Adver. Standards Can. 2004), available at supra
note 28.

39. 1d. § 11(10)(a).

40. 1d. 8 11(11)(b).

41. 1d. 8 1I(7).

42. 1d. § 11(6)(b).

43. 1d. § 11(5)(c).


http://www.adstandards
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terms.”**  This statement illustrates the unprincipled, industry-

friendly standards the Children’s Code applies to the commercial
advertising industry. And generally, some provisions of the Code are
too vague to set clear standards for enforcement, if an enforcement
mechanism were actually available. In this vein, the APA Task
Force noted that many guidelines of the akin Children’s Advertising
Review Unit of the U.S. National Council of Better Business
Bureaus are “too vague and general to be subject to empirical
assessment.”* In the end, the Children’s Code fails to reconcile its
permissive approach to overseeing commercial advertising aimed at
children, with the demonstrated incapacity of children under the age
of thirteen, and especially under the age of eight,*® to independently
and adequately interpret commercial advertisements.*’

Moreover, the unfavourable health implications of the products
routinely promoted to these children, most of which worsen their
diets and discourage physical activity,”® renders the exploitative
nature of commercial advertising aimed at children even more
blameworthy.

The standards embodied by these voluntary, self-regulatory
industry codes do not have any binding effect on recalcitrant adver-
tisers. For example, publishing decisions is the only enforcement
tool at ASC’s disposal under the ASC Code.”® This power does not

44, 1d. 8 1.

45, WILCOXET AL., supra note 22, at 38.

46. See Adver. Standards Can., All You Need to Know to Broadcast
Children’s Commercials in Canada, CHILDREN’S BROADCAST ADVERTISING
CLEARANCE BULL., Jan. 2002, available at http://www.adstandards.com/en/
clearance/clearanceAreas/ASCBulletin.pdf.  Interestingly, in purporting to
limit advertising directed at “pre-schoolers” (e.g., under age five) during
weekdays from 9 a.m. to noon, ASC even fails to recognize the more recent
evidence showing that children are clearly unable to appreciate commercials’
persuasive intent until age seven or eight. WILCOX ET AL., supra note 22, at
26-27. This age range is even older than the age of six range that was widely
accepted in the 1980s. See Attorney General of Québec v. Irwin Toy, Ltd.,
[1989] S.C.R. 927, 988.

47. E.g., infra Part V.E.

48. See HASTINGS ET AL., supra note 2; INST. OF MED., supra note 2; JOINT
WHO/FAO EXPERT CONSULTATION, supra note 2; HENRY J. KAISER FAMILY
FOUND., supra note 2; Byrd-Bredbenner & Grasso, supra note 3; Truls @stbye
et al., Food and Nutrition in Canadian “Prime Time”” Television Commercials,
84 CAN. J. PuB. HEALTH 370 (1993).

49. See CANADIAN CODE OF ADVER. STANDARDS The Consumer
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appear to be available to penalize violations of the Children’s Code
at all.®® While it is true that since 1974, the Canadian Radio-
Television and Telecommunication Commission (CRTC) has typi-
cally required its private television broadcast licensees to comply
with ASC’s Children’s Code during their seven-year licensing
period,” there is no evidence on record that the CRTC has ever
considered violations of the Children’s Code to determine whether a
license should be renewed, revoked, or subjected to additional terms.
If it did, the CRTC would likely only do so for clear, persistent, or
egregious violations.*?

Furthermore, the ASC process for enforcing its provisions by
publishing decisions is flawed and ineffective. First, ASC charges
the Consumer Response Councils with judging alleged violations of
the Children’s Code. The councils are made up, primarily, of
representatives from the advertising industry (i.e., advertisers,
advertising agencies and the media) and a small minority of the
public that ASC, itself, appoints.

In addition, access to ASC’s complaint resolution process is
onerous. For instance, a company may obtain pre-clearance approval
of an advertisement for the Canadian dollar equivalent of approxi-
mately $260 USD. However, a non-member pays approximately

Complaint Procedure (Adver. Standards Can. 2004), available at note 27.

50. See BROAD. CODE FOR ADVER. TO CHILDREN (Adver. Standards Can.
2004), available at supra note 28.

51. See Public Notice, Allan J. Darling, Sec’y Gen., Canadian Radio-
Television and Telecomms. Comm’n, Revised Broadcast Code for Advertising
to Children (June 30, 1993), available at http://www.crtc.gc.ca/archive
/ENG/Notices/1993/PB93-99.HTM (adopting a revised version of the ASC
Code within less than six weeks after receiving it from the applicant Canadian
Association of Broadcasters and, evidently, without inviting public comments).

52. See generally License Renewals for Television Stations Controlled by
CTV, Decision CRTC 2001-457 (Canadian Radio-Television & Telecomms.
Comm’n, Aug. 2, 2001) (Can.), available at http://www.crtc.gc.ca/archive/
ENG/Decisions/2001/DB2001-457.htm (renewing the licenses of television
stations controlled by CTV). The relevant condition of license is specified in
id. app. 2 1 9. The CRTC canvassed the enforcement powers at its disposal in
Genex Commc’ns Inc., CHO1-FM-Non-renewal of license, Broadcasting
Decision 2004-271, 1Y 141-42 (Canadian Radio-Television & Telecomms.
Comm’n, July 13, 2004), available at http://www.crtc.gc.ca/archive/
ENG/Decisions/2004/db2004-271.htm (denying the application to renew the
license of a Québec radio station for, inter alia, persistent, abusive on-air
comments during programming (leave to appeal to the Fed. Court of Appeal,
granted Aug. 8, 2004)).
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$30,000 in fees (from filing to a Trade Dispute Panel hearing) to
register a complaint against a competitor’s advertisement.® ASC
does not charge a fee to consider consumer and “special interest
group” complaints, but this comes at a different high price.>
Specifically, ASC sacrifices economy on the altar of confi-dentiality,
making it virtually impossible for the public to scrutinize the
decision-making process. In fact, ASC reserves the right to
discontinue review of a consumer complaint if ASC or the Consumer
Response Council seized with the complaint believes that “the
complainant is abusing [the] Consumer Complaint Procedure by
having as one of the complainant’s primary intentions to generate
publicity for a cause or issue.”™ Similarly, the procedures governing
complaints by noncommercial “special interest groups” (including
consumer groups) indicate that Consumer Response Councils may
decline to hear, or terminate consideration of, complaints if they
believe they lack sufficient resources to resolve the complaint, or if
any party to the complaint breaches or has been represented to have
breached the confidentiality of the hearing process.”® Further, under
ASC’s policies, ASC may refuse to consider any complaints from
special interest groups that breached the confidentiality of complaint
proceedings within the last five years.”” Consequently, when ASC
forsakes transparency and dispenses decisions contingent on the
payment of sizeable fees, it appears demonstrably ill-suited to
adequately discharge public interest mandates.

The lack of independence of the complaint resolution and pre-
clearance processes of ASC—something that would be unthinkable
in a court of law—further exacerbates concerns.  So-named
“Consumer Response Councils” tasked with judging alleged
violations of the Code include, primarily, representatives from the
advertising industry (advertisers, advertising agencies, the media)

53. See BRENDA PRITCHARD & SUSAN VOGT, ADVERTISING AND
MARKETING LAW IN CANADA 45 (2004).

54. See ADVER. STANDARDS CAN., SPECIAL INTEREST GROUP COMPLAINT
PROCEDURE, http://www.adstandards.com/en/Standards/SIGComplaintProce
dure.asp (last visited Nov. 20, 2005).

55. See CANADIAN CODE OF ADVER. STANDARDS The Consumer
Complaint Procedure (Adver. Standards Can. 2004), available at supra note
217.

56. ADVER. STANDARDS CAN., supra note 54, { e (emphasis added).

57. 1d. T e(iii).
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and a small minority of members of the public who, themselves, are
appointed by ASC.

Pre-screening children’s advertisements clothes the self-serving
industry codes and ASC’s oversight of them with a veneer of
credibility. This has likely helped the industry forestall government
regulatory intervention.® Additionally, by acting as an inexpensive
bulwark against the publication of the most objectionable ads and a
release valve for complaints about others,®® the ASC pre-screening
and complaint mechanism have probably diminished the likelihood
of consumers initiating complaints in courts of law pursuant to
federal or provincial consumer protection legislation. The courts are
not self-interested and are vested with the authority to issue binding
rulings that have precedential implications for all advertisers and
children.  Unlike with Consumer Response Councils, consumers
could expect the courts to be, generally, less sympathetic to adver-
tisers and more sympathetic to children.

In fact, there does not appear to be any reported Canadian court
or ASC decisions® considering misleading advertising directed at
children. This may be due to several factors:

1. Complaints of misleading advertising considered by

ASC are confidential unless the organization finds a code

infraction. Even then, ASC only makes summaries of its

decisions available.®!

2. Many misleading television advertisements are pre-

cleared by ASC. This tends to preclude ASC from

subsequently finding such advertisements misleading.®?

3. ASC has the explicit policy of rejecting any claim that it

58. See Morton, Heather, Television Food Advertising: A Challenge for the
New Public Health in Australia, 14 COMMUNITY HEALTH STUD. 153, 153
(1990) (Austl.).

59. For example, ads involving sexual themes or posing risk of physical
danger to children.

60. ASC reported only ten complaints alleging violations of Article twelve
(“Advertising to Children™) of the ASC Code during the period 1997 until the
first quarter of 2004. All ten complaints were dismissed by ASC and reports of
the decisions are confidential. See PREVIOUS AD COMPLAINTS REPORTS,
supra note 37 (containing ad complaints reports for 1997-2004).

61. E.g., ADVER. STANDARDS CAN., supra note 54, 8§ (e); see also ADVER.
STANDARDS CAN., supra note 36; PRITCHARD & VOGT, supra note 53, at 45.

62. PREVIOUS AD COMPLAINTS REPORTS, supra note 37.
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deems has “as one of the complainant’s primary intentions
to generate publicity for a cause or issue”® or where any
party to the complaint breaches or has been represented to
have breached the confidentiality of the hearing process.*

4. Patently weak substantive and enforcement provisions of
the ASC code, high rates of dismissed complaints, and the
adjudicating Consumer Response Councils’ obvious con-
flict of interest may discourage some offended parents from
bothering to pursue complaints with ASC.

5. Allegations of misleading advertising considered by the
federal Commissioner of Competition are also conducted in
private unless the Commissioner exercises her discretion to
have the Competition Tribunal subject the advertising to a
“review” under section 74.01(1) of the Competition Act
(the “civil” track).”® Also, the Commissioner can refer the
matter to the Canadian Attorney General for a quasi-
criminal prosecution.®®

6. Even if children had the technical capacity to formulate
the required written complaints (e.g., most children would
not comprehend the basis of the complaints), Canadians
under the age of eighteen actually do not have legal
standing under the Competition Act to petition the
Commissioner of Competition to commence an
investigation of misleading