June 28, 2002

Mr. Don Clark

Office of the Secretary

Federal Trade Commission

Room 159

6™ Street and Pennsylvania Avenue, N.W.
Washington, D.C. 20580

RE: Telemarketing Sales Rule-- Comment. 16 CFR Part 310
Dear Mr. Clark:

AARP appreciates this opportunity to supplement our comments on the Federd Trade Commission’s
(FTC) Notice of Proposed Rulemaking to amend the Telemarketing Sdes Rule (the Rule). In addition
to commenting on the Commission’s Telemarketing Sales Rule User Fees proposd, we will provide
supplementa information on preacquired accounts and discuss some concerns we have with proposed
exemptions to the Do Not Cal Regidtry.

AARP sinterest in the Telemarketing Sales Rule and concerns about telemarketing abuses are long-
ganding. We have been active participants in the process, from the origina rulemaking proceeding to
the Public Workshop held earlier thismonth. Since the adoption of the Rule in 1995, AARP has
dedicated significant resources to educating consumers about telemarketing fraud and working with
federal, sate and loca law enforcement agenciesto combat it. We have also worked with state
legidatures to enact dtate telemarketing legidation. We expressed our support for the Commission’s
recommended additions to the Rule in March and are reiterating that support in our comments on the
User Fee proposal today.

Telemarketing Sales Rule User Fees

AARP supports the Commission’s gpproach to funding the Do Not Cal Regisiry as detailed in the
Notice of Proposed Rulemaking. The god of the Commission isto raise the esimated $3 million
necessary to run the Registry without detrimentaly impacting consumers and business. The Commission
has proposed a system that will enable consumers to place their names on the regidiry free-of-charge,
an gpproach that recogni zes the concerns of smal business and does not unduly burden large
businesses. We will respond to some of the questions the Commission has asked in this regard.



In designing the fee system, the Commission has used an estimate of 3,000 telemarketers, afigure
arived a by accumulating the number of entities that have accessed date registries. Absent a
methodology that can provide a more accurate number, AARP bdieves that the Commission’s use of
the number 3,000 is reasonable.

AARP agrees with the Commission’s assumption that some telemarketers will not want access to the
entire nationa registry. Providing telemarketers access to the registry by area codes should prove less
cumbersome, dlowing them to focus their marketing efforts on individuas who are more likely to have
an interest in the product or service being offered.

We dso bdieve that the Commission has struck the right balance by basing the user fee on the number
of area codes accessed as opposed to aflat fee gpproach. The use of adiding scae approach
eliminates one of the mgor concerns a system funded in this manner might present -- that is, the unfair
burden it could impose on smal and medium-size businesses. AARP is concerned that if the burden on
those businesses is deemed too large, exemptions might be carved out within the Rule that would run
counter to the Commission’s objectives. By paying nominal charges, as opposed to a $1,000 across-
the-board fee, dl business entities can effectively comply with the Do Not Call requirements.

Asameans to reach the $3 million dollar mark in afair manner, the Commission has proposed to set
the cost of accessing each areacode a $12 per year. At thistime, AARP cannot assess whether this
dollar amount isfair; however, we believe that the system proposed by the Commission to determine
the cost of these feesis reasonable.

As discussed, the Commission’s plan is to charge telemarketers for lists by area code on adiding scae.
We support the provision that offers area codes 1 through 5 free of charge. Again, this benefits the
small business, which we recognize may not have the budget to spend a great ded on purchasing lists
from the FTC.

The plan would charge $12 per area code over five, with a cap of $3,000 per year for accessing the
entire nation. AARP believesthat charging business $3,000 ayear for the ability to access consumers
al across the country who are more likely to be receptive to telemarketing callsis reasonable.
Conversdly, for that same $3,000 telemarketers can avoid violaing the law and infuriating consumers,
giving al parties some solace.

AARP supports the Commission’s ruling that access to the registry should be permitted only to
telemarketers and that the information obtained there should not be used for any other purpose than to
comply with the Telemarketing Sdes Rule. In addition, AARP believestha any tedlemarketer usng the
database should have to pay an accessfee. Teemarketers should have to pay for the service on a per-
client bassto avoid Stuations where afirm might pay for the list and then disseminate the information to
other clients or subsdiary firms. For the same reason, telemarketers who acquire new clients during a
year should be required to pay for access to the registry for those particular clients.



In short, we endorse the proposed system of User Fees to access the nationa Do Not Call Registry.
The plan deds with tdlemarketersin afair, non-discriminatory manner thet recognizes that businessis
the party that wants to make the calls and should therefore bear the cost. The Commission’s decision
not to charge consumers for this service is gppropriate.

Do Not Call Registry

AARP believes anaiond registry will provide an excellent basdline for protection againgt unwanted,
unsolicited telemarketing sdes cals. We would like to address certain questions that arose during the
FTC' s public forum on the Telemarketing Sales Rule, as discussed below.

Exemptions

Do Not Cdl legidation is only meaningful if it is comprehensve. Exemptions are essentidly holesin the
law -- carve-outs from the express request of consumers not to be subject to unwanted, unsolicited
cdls. Arguments by the tdlemarketing industry that consumers who appreciate telemarketing cals will
be injured are without logic. Incluson on aDo Not Cdl ligt isa purey voluntary act by the consumer;
those people who ill wish to receive cals need not place their names on a Do Not Cdl registry.
AARRP recognizes that there may be an expectation by consumers that they will bein contact with
businesses with which they have a current, ongoing, voluntary relationship; cals from such businesses
are not necessarily unwanted or unsolicited. Calls made from a business with which consumers have
had a prior relationship are a different matter atogether. In Stuations where the consumer has chosen
not to continue a business relationship, it cannot be presumed they wish to be solicited by that business
again. Infact, it isasource of consumer frustration to be repeatedly asked to buy something from a
bus ness when the previous responses have been "'no.”

Therefore, AARP believes any exemption for an existing business relationship must be limited to those
Stuations where the relationship is current, ongoing, voluntary, involves an exchange of congderation,
and has not been terminated by ether party. Such relationships demondtrate that consumers have
chosen to be customers of that company. Past inquiries or gpplications done are not an indication that
the consumer has chosen to do business with that company, and certainly does not mean the consumer
wishesto be called, despite being on aDo Not Cal list. Consumers will have no incentive to seek
information from businesses in an attempt to comparison shop if, by doing o, they subject themsdvesto
unwanted and often intrusive telemarketing cals. The spirit of aDo Not Cdl law will not be met by
creting exemptions that facilitate telemarketing.

AARP dso strongly supports making the Do Not Cal provisons of the Rule gpplicable to face-to-face
transactions, pay- per-cdl services, and franchisng. These types of transactions are currently exempt
from the exigting Rul€ s fraud provisons, but the FTC now seeks to include them in the proposed Do
Not Cdl provisons of the Rule. The sdes method isimmeateria and unrdated to whether consumers
want to receive such cdlsin thefirgt place. Itisthe cdl itsef that is objectionable. For the same
reasons, the Rule provisions addressing the blocking, circumventing, or dtering caler ID systems should
a0 goply to such cdls.



Duration

AARP gtrongly supports the Commission’s proposal to keep consumers on aDo Not Cal list for ten
years. The argument that consumers move often (and therefore should have to renew yearly) is
unpersuasive, and the effect of such a requirement would be to impose a huge burden on consumers. If
consumers change telegphone numbers, they must register their new number with the state or FTC, but
otherwise, there is no reason for them to re-register every year. Convenient mechanisms can be
devisad for consumers to remove their telephone numbers from the list if they decide they want to
resume receiving telemarketing cdls.

Preacquired Account Information

AARRP srongly supports the Commission’s proposd to prohibit receiving or disclosing a consumer or
donor’s hilling information for use in telemarketing from any person other than the consumer or donor.
Asthe Notice of Proposed Rulemaking discusses, the abuses associated with these practices far
outweigh any purported consumer benefit, none of which has been demongtrated on the record.

AARP conducted a survey* to assess consumers knowledge of this practice, and whether they agreed
or disagreed that only they should have the ability to provide billing information (pecificaly, debit or
credit card numbers) to telemarketers. The survey shows overwhelming support for the Commission’'s
proposal.

Only 39 percent of respondents indicated they are even aware that telemarketers have the ability to
cause acharge to their credit or debit card account without getting credit or debit card numbers directly
from them. Sixty percent either do not think thisis possible (45 percent) or do not know if such a
practice is permissible (15 percent). Therefore, for well over haf of those surveyed, no form of consent
can beimplied.

More griking is the number of consumers who agree that only they should be able to provide
telemarketers with thisinformation. Eight out of ten respondents agree (with sixty-nine percent strongly
agreeing) that telemarketers should only be able to cause charges to their debit or credit card if they
expressly provide telemarketers with their debit or credit card numbers. Seven out of ten respondents
over 50 agree, with 61 agreeing strongly, that such charges should only be made if they expressy
provide this information.

Only thirty-five percent of consumers surveyed bdieve it is possible for atdemarketer to cause charges
to their bank accounts without getting their account numbers directly from them. Sixty-four percent
either do not think thisis possible (51 percent) or do not know (13 percent).

! AARP commissioned a survey by telephone June 14-19, 2002 among a nationally representative sample of 1,240
respondents age 18 years of age and older (including 610 respondents age 50+). Fieldwork was conducted by
I CR/International Communications Research of Media, PA. Thetopline datais attached to these comments.



Again, eight in ten consumers agree (with Sixty-nine percent strongly agreeing) that telemarketers should
only be able to cause chargesto their bank accountsif they expressly provide tdemarketers with this
informetion.

Consumers were also asked about the practice of “upsdling” using preacquired account information.
They were asked about Stuations where they might buy products from a telemarketer with a debit or
credit card, and then be asked to buy products from a second company. Here aswell, 60 percent
ether do not think telemarketers can charge other products to their debit or credit cards without getting
these numbers directly from them (forty-eight percent) or do not know if thisis possible (twelve
percent). And again, for over haf of respondents, no form of consent can be implied, asthey are not
aware such apracticeis possible.

When asked whether they agreed or disagreed that a second company should be able to charge a
second product to their debit or credit cards without getting this information directly from them, 74
percent stated they disagree, with seven out of ten respondents stating they strongly disagree with this
practice. The percentages are the same for those respondents that are 50+.

AARP believesthat the survey results, together with the information aready on the record,
demondrates the need to make the use or disclosure of preacquired billing information in telemarketing
an abugve practice under the Tdemarketing Sdes Rule.

Conclusion

The Federd Trade Commission isto be commended for the issuance of this Notice of Proposed
Rulemaking and for its effort to amend the Telemarketing Sdes Rule to include a Nationa Do Not Call
Regigtry that will not preempt the states. In the seven years since the inditution of the Telemarketing
Sdes Rule, AARP and other organizations have worked hard to ensure its effectiveness. Adoption of
the Commission’s recommendations will go along way toward providing consumers with the protection
they deserve from unwanted telephone cdls.

We look forward to working with Commission staff and othersin the ensuing months to address many
of the concerns outlined today. We urge the Commisson to adopt the revised rule while incorporating
the changes we have advocated. If you have any questions, please fed free to contact me or cal Jeff
Kramer of the Federd Affairs staff at 202/434-3800. Thank you.

Sincerdy,

David Certner
Director
Federd Affars
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This study was conducted by telephone June 14 - June 19; 2002 among a nationally
representative sample of 1,240 respondents 18 years of age and older including 610
respondents age 50+. Field work by ICR/International Communications Research of

Media, PA.

Introduction - now some questions about telemarketing...

PA-1.  Often telemarketers ask you to buy something with a credit card or debit card.
Do you think telemarketers are able to cause charges to your credit card or debit card
without getting your credit or debit card numbers directly from you?

6/19/02 Total .
50+ 39 41 18

PA-2. " Do you agree or disagree that a telemarketer should only be able to cause charges
to your credit card or debit card if you expressly provide the telemarketer with your
credit or debit card numbers? (GET ANSWER THEN ASK: Is that strongly or

somewhat agree/disagree?)
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PA-3'. o Do you think telemarketers are able to cause charges to your bank account

without getting your account number directly from you?
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6/19/02 Total | 80 69 11
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PA-4. Do you agree or disagree that a telemarket

' to your bank account if you expressly provide
number? (GET ANSWER THEN ASK: Is that

er should only be able to cause charges
the telemarketer with your account

strongly or somewhat agree/disagree?)
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PA-5.

Sometimes when people buy products from a telemarketer with a credit or debit
card, they will be asked to buy other products from a second company. Do you think
telemarketers can charge these other products to your credit card or debit card
without getting your credit or debit card numbers directly from you?

'6/19/02 Total
50+

35 47 15 3

PA-6.

Do you agree or disagree that the second company should be able to charge these
other products to your credit or debit card without getting your credit or debit card

numbers directly from you? (GET ANSWER THEN ASK: Is that strongly or
somewhat agree/disagree?)

50+

16 14 2 74 3 71




