April 12, 2002

The Honorable Donald S. Clark
Office of the Secretary

Federal Trade Commission
Room 159

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Re: Tdemarketing Rulemaking B Comment B FTC File No. R411001

Dear Mr. Clark:

The Office of the Attorney General of Virginia hasjoined in the commentsfiled by the
State Attorneys General regarding the Notice of Proposed Rulemaking issued by the Federal
Trade Commisson (Athe Commission{ or Athe FTC() to amend the FTC:s Telemarketing Sales
Rule (Athe TSR(), 16 C.F.R. Part 310. Whilewearein general agreement with those comments,
we her eby submit our own supplemental commentsregar dingthe FT C=s proposed changestothe
TSR. Pursuant to the Telemarketing and Consumer Fraud and Abuse Prevention Act (Athe
Telemarketing Act), 15 U.S.C. " 6103, the Virginia Attorney General B like other State
Attorneys General B is authorized to file enforcement actions on behalf of resdents of the
Commonwealth of Virginia to enjoin violations of the TSR and to obtain restitution for victims?
In addition, the Virginia Attorney General servesas Consumer Counsel for the Commonwealth
and ther eby representstheinter ests of the citizens of Virginia as consumers? Accordingly, the
Office of the Attorney General d Virginia has a sgnificant interest in the FTC:s proposed
changesto the TSR.

We commend the Commisson for proposng a national do-not-call registry to be
maintained by the Commission. While telemarketing can provide a convenient vehicle for the
saleof goodsor servicesto consumers, someindividualsdo not wish torecelve any telemar keting

! The Office of the Attorney General of Virginia hasfiled such suitsunder the Telemarketing Act alleging violations of
the TSR aswell asviolations of various Virginia consumer protection statutes. See, eg., Peopleof the Stateof Illinais,
et al. v. Telecommunications Resources, Inc., a/k/a TRI d/b/a Credit Source, et al., United SatesDidrict Court for the
Central District of lllinois, Case No. 96-3153 (filed with I1linois, Missouri, and Tennessee as co-plaintiffs); Federal
Trade Commission, et al. v. The Tungsten Group, Inc., et al., United States District Court for the Eastern Digtrict of
Virginia, Case No. 2:01cv773 (filed with the FTC, North Carolina, and Wisconsin as co-plaintiffs).

2SeeVa. Code * 2.2-517.



TheHonorable Donald S. Clark
April 12, 2002
Page 2

calls at home. The Commissions proposal for a national do-not-call registry has merit as an
appropriate tool for these individuals to prevent unwanted telemark eting calls. In addition, we
recognize the importance of also keeping in place the T SR=scurrent prohibitionsagainst calling
someonewho previoudy hasstated that hedoesnot wish torecelvetelemar keting callsmade by,
or on behalf of, a particular business. This Acompany-specifici approach in effect requires
businesses to maintain and abide by their own do-not-call lists.

To maximize consumer benefit, any national do-not-call list should have few, if any,
exemptions. While there are many consumers wo do not mind and who benefit from the
convenience of conducting transactionsviatelemarketing, therealso are many other consumers
who do not want to receive any telemarketing calls. A national registry that is riddled with
exemptionswill beof little benefit totheseconsumers. Expecting that someof thecommentsfiled
with the Commission regar ding the proposed national do-not-call list may seek new exemptions,
we urge the Commission to refrain from creating any more exemptions to the scope of the
proposed national do-not-call list in any final rule.

Dueto thelimitations on the FTC:=sjurisdiction under the Telemarketing Act, 15 U.S.C.
" 6105, variousbusinesseswill not be subject to the prohibitionsagaingt callingindividualson the
FTC:s do-not-call registry. Accordingly, we encourage the Commission or its staff, as may be
appropriate, to confer with the Federal Communications Commisson AFCC{) regarding the
possibility of the FCC promulgating changes to its own do-not-call regulations to prohibit
telemarketersfrom callingindividualsduly registered on thenational do-not-call list created and
maintained by the FTC. Whilethe FCC previoudy decided not to establish anational do-not-call
registry after considering to do so at the direction of Congressin the Telephone Consumer
Protection Act, 47 U.S.C. * 227, the FCC should revigt thisissuein light of the FT C=s proposal.
If nothing else, the FCC may benefit from the information learned by the FTC in establishing,
operating, and enforcing its national do-not-call registry.

Furthermore, we urge the Commission to create a do-not-call registry that isreadily and
easily accessible by the Commission:s state enforcement partners. While a number of states
currently have state-maintained do-not-call registries, the majority of statesB induding VirginiaB
donot. For avariety of reasons, some states may never chooseto create such databases. For
those stateswithout such registries, it iscrucial that the state officialsempower ed by Congr essto
enforcethe T SR beableto accessthe Commission-sregistry with the same ease and convenience
as the Commission=s own enfor cement personnel. Among other things, we will need to confirm
and haveevidence of individual registrationsin the cour seof investigating possibleviolationsand
befor e filing any enforcement actions. State enforcement officials also should have complete
accessto any consumer complaint databasethat may be established or used by the Commission
(such astheexisting Consumer Sentinel system) totrack possibleviolationsof the T SR=sdo-na-
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call registry provisons. Without sufficient and convenient accessto theregistry and reports of
violations, we will not be in a position to effectively enfor ce the new do-not-call provisions.
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Moreover, we strongly discour age the Commission from making any modificationstoits
proposed ruleor commentsthat might be construed as precluding states from incor por ating the
TSR:=snew do-not-call protectionsinto statelaw and utilizing state law remediesif the statesso
choose. In general, wehavefound that it ismor eeffectivefor stateofficialsto have enfor cement
options with respect to protecting consumersrather than being restricted in the actionswe can
take on behalf of our citizens.

In conclusion, wecommend the Commission for itswork in proposing anational do-nat-call
registry. The Office of the Attorney General of Virginia remains committed to enforcing the
TSR, as wdll as our own Virginia consumer protection laws, on behalf of the citizens of the
Commonwealth.

Jerry W. Kilgore



