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Re: TSR Fee Rule — Project No. P034305
Comments of the American Teleservices Association

Dear Sir or Madam:

On behalf of the American Teleservices Association (“ATA”), we respectfully submit
these comments in response to the Notice of Proposed Rulemaking seeking input regarding
amendments to the Telemarketing Sales Rule (“TSR”) to increase the fees charged to entities
required to pay for access to the national do-not-call registry (‘DNCR”). %/

The ATA is a national trade organization with an industry- wide membership that
collectively produces over $500 billion in annual sales. Our member organizations represent all
facets of the teleservices industry and provide traditional and innovative services to Fortune 500
companies.

The Commission’s proposal to nearly double DNCR fees, after scarcely more than six
months experience with the registry, serves only to underscore and exacerbate constitutional and
systemic failings in the DNCR fee structure. When the Commission first proposed the current
DNCR fee regime, ATA commented extensively on the problems it posed, demonstrating that,
notwithstanding acknowledgment of a need to “approach[ ] with extreme care the issue of
tailoring ‘do-not-call’ requirements” to “minimize the impact on First Amendment rights,” %/ the
regime does not comport with constitutional requirements applicable to fees assessed on
expressive activity. That showing applies with equal force here, where the Commission does not

Y Telemarketing Sales Rule Fees, 69 Fed. Reg. 23701 (2004) (“NPRM).
y Telemarketing Sales Rule, 68 Fed. Reg. 4585, 4635-36 (2003) (“Amended TSR Order”).
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alter the structure of the registry or provide any significant further explanation of how it spends
the fees it collects, but rather simply proposes to increase the amount of fees it charges. ¥/

Nevertheless, in order to promote a constructive dialogue regarding the fee issue at hand,
ATA submits the proposed alternative fee schedule without in any way conceding or
acknowledging that the DNCR itself is constitutional as currently implemented, or that the fee
structure proposed by the Commission, as altered herein, cures any constitutional flaws inherent
in the DNCR. Rather, ATA expressly preserves all such arguments and challenges to the
constitutionality of the DNCR.

In fact, ATA’s primary challenge to the fee structure — that the FTC collects far more in
the name of the DNCR than the First Amendment permits — is entirely unaffected by the NPRM.
When First Amendment rights are subject to regulations such as the DNCR rules, the
government may condition speech on payment of a fee only “to meet the expense incident to the
administration” of the regulation, Cox v. New Hampshire, 312 U.S. 569, 577 (1941), it may not
tax speech to raise general-purpose revenue, Murdock v. Pennsylvania, 319 U.S. 105, 113-14
(1943), and only revenue-neutral fees may be imposed. ¥/ Tt is clear, however, the Commission
is unconstitutionally imposing revenue-raising fees on the exercise of First Amendment rights
with respect to the DNCR. The DNCR purportedly exists to protect consumer privacy, see
Amended TSR Order, 68 Fed. Reg. 4580, 4631, and has nothing to do with preventing consumer
fraud or abuse, which are addressed by provisions separate from the DNCR rules. 2/ Yet while
the Commission paid only $3.5 million for a contractor to create and operate the registry, ¥ it
seeks to collect over $18 million annually in DNCR fees, NPRM, 69 Fed. Reg. at 23702, with the
remaining $14.5 million dollars going toward “infrastructure and administration costs” including
“the Consumer Sentinel System (the agency’s repository for all consumer fraud-related
complaints) and its attendant infrastructure.” Amended TSR Order, 68 Fed. Reg. at 45141

Yy See NPRM, 69 Fed. Reg. at 23703 (proposing to continue granting “exempt organizations” free access to
DNCR data and free access to five area codes or fewer of DNCR data), 23702 (cataloging agency uses of DNCR fee
proceeds). But see also id. at 23703 (modifying the cap on DNCR fees to reflect access to 280 rather than 300 area
codes worth of DNCR data).

Y Fly Fish, Inc. v. City of Cocoa Beach, 337 F.3d 1301, 1314 (11th Cir. 2003); Sentinel Communications v.
Watts, 936 F.2d 1189, 1205 (11th Cir. 1991); Gannett Satellite Info. Network v. Metropolitan Transit Auth., 745
F.2d 767, 774 (2d Cir. 1984).

5/ I5U.S.C. § 6102(a); 18 U.S.C. §§ 2325-2327; 16 C.F.R. §§ 310.3, 310.4(a), 310.4(b)(1)(i), 310.4(c)-(e);
47 CF.R. §§ 64.1200(b)-(c)(1), 64.1200(d)(4).

& Amended Telemarketing Sales Rule Fees, 68 Fed. Reg. 45134, 45141 (2003) (“Amended TSR Fee Order”).
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(emphasis added). That system is used for purposes far beyond enforcing “do-not-call” requests,
including “Internet, ... identity theft, and other fraud-related complaints” that “[tJhe FTC

enters ... into Consumer Sentinel,” and is “available to hundreds of civil and criminal law
enforcement agencies in the U.S. and abroad.” 2/ Given the multifaceted uses of the system and
the likely general purpose uses of other “enforcement” and “infrastructure and administration”
functions for which DNCR fees pay, the fees are not used solely to maintain and enforce DNCR
rules, but rather transform what is supposed to be “payment for a ... service rendered” into “a
revenue measure” to garner funds used for more general purposes. &/

Another significant shortcoming of the DNCR fee regime is the manner in which it
discriminates among similarly situated speakers. See Leathers v. Medlock, 499 U.S. 439 (1991);
Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989); Arkansas Writers’ Project, Inc. v. Ragland,
481 U.S. 221 (1987); Minneapolis Star & Tribune Co. v. Minnesota Comm v of Revenue, 460
U.S. 575, 583-584 & n.6 (1983). All entities that acquire DNCR data derive a benefit from its
use while imposing administrative costs on the registry. But the DNCR fee rules allow access to
the registry at no cost by entities that place outbound telephone calls to consumers to induce
charitable contributions, for political fund-raising and to conduct surveys, as well as by those
requiring data for five area codes or fewer (“Exempt Entities”). See NPRM, 69 Fed. Reg. at
23702 n.3 (citing 16 C.F.R. § 310.8(c)). As the NPRM makes clear, such free access is unrelated
to whether entities entitled to that largesse impose less or more costs on the registry when
accessing it. Rather, free access results solely from policy choices the Commission made that
are unrelated to DNCR costs. See id. at 23703 (access to five area codes or fewer is intended to
mitigate costs to small businesses, while access for “exempt organizations” seeks to spur
voluntary compliance with DNCR to avoid calls to consumers who do not wish to receive them).

Granting free access to the DNCR for Exempt Entities shifts the entire burden of
financing the registry to entities falling outside those categories, though Exempt Entities surely

Y FTC Amends Telemarketing Sales Rule Regarding Access to National Do Not Call Registry, News Release,
Mar. 23, 2004 (http://www.ftc.gov/opa/2004/03/tsrdncscrub.htm). The NPRM reinforces the FTC’s belief that it is
not limited to using DNCR fees only to enforce DNCR registrations, but may use them to “implement and enforce
the Amended TSR” generally. 69 Fed. Reg. at 23702.

& National Cable Television Ass’nv. FCC, 554 F.2d 1094, 1106 (D.C. Cir. 1976). Though the Tenth Circuit
recently upheld DNCR fees as being “used only to pay for expenses incident to the do-not-call registry,” including
“agency infrastructure and administration,” this ruling stretches the definition of “expenses incident” beyond its
breaking point. Mainstream Mhtg. Servs., Inc. v. FTt C, 358 F.3d 1228, 1247 (2004), pet. for cert. filed, American
Teleservs. Ass’nv. FTC, No. 03-1552 (May 14, 2004). This erroneous affirmance of the DNCR fee structure is
among the questions presented in ATA’s request for Supreme Court review.
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impose costs on the DNCR by accessing it. The NPRM quantifies this disparity, reciting that
only 6,000 entities have paid to access the DNCR, with only 1,100 of them paying for the entire
registry, and that these collections fund the entire costs of a registry that “over 52,000 have
accessed.” 69 Fed. Reg. at 23702. Consequently, just over 10 percent of the entities that access
the DNCR pay for 100 percent of its costs, and it appears the lion’s share is shouldered by the
slightly more than 2 percent who pay to access all area codes.

This grossly disproportionate allocation of DNCR costs is not only highly inequitable, it
is a problem of constitutional magnitude. Entities that pay for access — especially those paying
for all, or a significant number of, area codes — clearly pay much more than what it costs for the
Commission to operate the registry for those entities and/or to ensure their compliance with
DNCR rules. This results in an obvious case of these entities paying far more than the “expense
incident” to the FTC’s regulation of their telemarketing, Cox, 312 U.S. at 577, in addition to
subjecting similarly situated entities to varying fees on expressive activities.

The Commission’s response is not to re-balance the DNCR fee regime so that it avoids
offending bedrock First Amendment principles. Rather, noting that more entities than expected
gain free access to the DNCR under the noncommercial and small scope (five area codes or
fewer) exceptions, and that fewer entities than expected pay for access, the Commission
proposes to almost double the burden that paying entities must bear in order to raise more than
$18 million annually in DNCR fees. NPRM, 69 Fed. Reg. at 23703 (fees originally set at $25 per
area code with a maximum of $7,375 to be replaced by fees of $45 per area code with a
maximum charge of $12,375). In other words, fewer entities than expected subscribed to the
DNCR, while more entities than anticipated are getting a “free ride” —i.e., accessing the registry,
and imposing costs on its operation, but not paying — such that relatively few entities pay all the
DNCR'’s costs. The Commission suggests that it must increase the costs imposed on these few
entities to offset the magnitude of the Commission’s poor estimates.

The Commission notes its adoption of the current fee structure rested on “a number of
significant assumptions” about how many entities would pay to access the registry and the
number of areas codes of data they would pay for, and that it adopted those assumptions despite
“receiv[ing] virtually no comments” that allowed assessment of their accuracy. Id. at 23702
(citing Amended TSR Fee Order, 68 Fed. Reg. at 45140, 45142). In point of fact, the
Commission insisted it had “no obligation” to obtain data necessary to “determine the proper
fees.” Amended TSR Fee Order, 68 Fed. Reg. at 45140. The NPRM suggests the proposed
DNCR fee increase is proper because the FTC is exchanging the uncertainty of its assumptions
for “actual experience ... operating the registry.” 69 Fed. Reg. at 23702. But this “actual
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experience” says nothing about how many entities should be paying registry fees even under the
current fee structure, %/ nor has it lead the Commission to seriously reconsider inequities in the
DNCR fee structure. See NPRM, 69 Fed. Reg. at 23703 (proposing to continue free access for
five area codes or fewer and for “exempt” organizations). But see also id. (soliciting comment
on continued free access without discussing effect on fee levels). Before increasing the already-
inequitable fees for accessing the DNCR, the FTC must investigate whether there are entities that
should be paying for access but fail to do so. '

The Commission’s proposal, if implemented, will result in a staggering 80% increase in
cost to subscribing entities on a per area code basis, an increased cost that will be borne almost
entirely by a relatively small percentage of entities to subsidize the DNCR for “free riders." As
an alternative to this proposed scheme, and to reduce the inequitable and disproportionately
burdensome effect on a small percentage of subscribers to DNCR, ATA proposes that the
expense associated with the administration of the DNCR be borne by all entities that access it.

ATA recommends that the FTC impose a modest $100 flat fee on all entities who desire
to subscribe to five area codes or fewer, while simultaneously not increasing the fees for other
entities. This will still result in a $25 savings for “small” entities which subscribe to five area
codes, which will be required to pay only $100 rather than the $125 five area codes otherwise
would cost. At the same time, entities requiring access to four area codes of data or fewer would
pay $100, which would cover the costs they impose on the registry by gaining access to it in the
first instance. 1% The Commission’s implementation of this structure alone will increase the

Yy Due to its prior refusal to conduct any kind of a study to determine how many telemarketers should pay to
access the DNCR, see Amended TSR Fee Order, 68 Fed. Reg. at 45140, and its present plan to simply raise fees to
collect the predetermined $18.1 million, the Commission has no idea if any shortfall it experienced or expects is due
to entities that should be paying DNCR fees skirting their obligation to do so, or is the result of prior “significant
assumptions” that experience has proven misplaced. The Commission’s knee-jerk reaction to simply raise fees
rather than meaningfully examine how many entities place unsolicited phone calls and may fall within the DNCR
regime also precludes it from re-examining whether a full $18.1 million is truly necessary for the FTC to carry out
its “do-not-call” obligations.

1 ATA acknowledges that this proposal departs from an earlier suggestion ATA made when the Commission
sought to implement the mandate in the Consolidated Appropriations Act of 2004, Pub. L. 108-199, to triple the
frequency with which entities required to comply with the DNCR must download registry data. At that time, ATA
proposed increasing the number of area codes of data small entities receive at no cost to mitigate the increased costs
they would experience from more frequent downloads and scrubbing. See Comments of the American Teleservices
Association, Project No. R411001, filed Feb. 26, 2004, at 6-7. However, when ATA offered that suggestion, it pre-
served its constitutional objections to the registry fee structure, including giving any entity access to the DNCR at no
cost, id. at 6 n.9, and it proceeded based on information it had received from Commission staff that suggested far
more entities than expected were accessing the registry and had paid more than $18.1 million, id. at 7, though the
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equities of the DNCR fee structure for ail: It will greatly reduce the financial burden on a
relatively small group of subscribers (perhaps as few as 1,100 entities according to the
Commission’s data), that incur the greatest financial burden with respect to subsidizing DNCR,
while imposing a modest flat fee of $100 on the 45,500 entities that require only a small quantum
of DNCR data. These latter entities are certainly free-riders as they do not pay to access the
DNCR despite the fact that they are the largest group of subscribers. This amendment to the
existing fee structure will increase annual revenue to the Commission in the amount of
$4,500,000. 1/

Next, the Commission should require that all entities accessing the DNCR — including
Exempt Entities wishing to avoid calling registrants — pay registry fees under the same terms.
ATA acknowledges that the Commission “believes that [such entities] voluntarily accessing the
national registry to avoid calling consumers who do not wish to receive telemarketing calls
should not be charged” because doing so “may make them less likely to obtain access.” NPRM,
69 Fed. Reg. 23703. However, it is entirely appropriate to require them to pay for what they
receive.

Granting Exempt Entities access to the DNCR, under an expectation that they will use the
data to avoid calling households wishing to avoid unwanted calls, advances the purported goals
of the DNCR. The Commission has acknowledged that dissatisfaction with “unsolicited calls is
not exclusive to commercial telemarketers; consumers are disturbed by unwanted calls regardless
of whether the caller is seeking to make a sale or to ask for a charitable contribution.” Amended
TSR Order, 68 Fed. Reg. at 4637. Putting aside the serious constitutional problems with the
DNCR’s discrimination between unwanted commercial and unwanted noncommercial calls, it is
clear the costs of a regulation that seeks to address the problem should be paid for by all entities
that advance its objectives. The Commission is obviously overcollecting with respect to DNCR
fees, and is using the proceeds (impropetly) to enforce telemarketing restrictions with additions
to the DNCR rules and other TSR provisions pertaining to fraud and abuse. However, those

NPRM now makes clear this is not the case. In any event, as noted above, ATA continues to expressly preserve its
constitutional position with respect to the DNCR fee regime. See supra at 2.

1y ATA submits this proposal notwithstanding that it does not cure the constitutional problem that still would
exist from the mismatch between how much an entity pays and the “expense incidental” to regulating it under the
DNCR (especially since the cost of regulation likely is much higher for initial DNCR access and increases only
incrementally based on the amount of data acquired). ATA does so because its proposal at least somewhat
rebalances the inequities of the current system, the Commission appears reconciled not to undertaking meaningful
constitutional review of them, and the fee regime has, at least for the time being, withstood judicial review.
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rules apply as well to entities that are exempt from DNCR compliance. So long as some entities
are being forced to pay DNCR fees in the name of general TSR enforcement, all entities that are
subject to those rules should contribute.

Although the FTC, for its own reasons, does not disclose in the NPRM the revenue the
Commission has collected to date to permit commenters to suggest alternative viable financing
models, at least one high ranking Commission official publicly estimated that the Commission
has collected between $10 million and $12 million under the current regulatory system. 12/ If
accurate, the Commission must raise only $6 million to $8 million to close its financing gap.
The alternative ATA suggests — having the first five area codes of data cost $100 and otherwise
not raising the fee above $25 per area code — closes this gap to between $1.5 million and $3.5
million. Requiring entities that are not required to comply with the DNCR but that nevertheless
seek access “voluntarily” for their own reasons will further close the gap. And, keeping in mind
that the Commission admitted it paid only $3.5 million for a contractor to create and operate the
registry, Amended TSR Fee Order, 68 Fed. Reg. at 45141, ATA suggests that any remaining
shortfall could be funded by enforcing the rules with respect to sellers who are required to
subscribe to DNCR but fail to do so.

For the foregoing reasons, ATA requests the FTC to forestall its proposal to nearly
double the fees charged to some entities to access the DNCR. Instead it should re-examine not
just its assumptions as to how many entities will pay DNCR fees and for what quantum of data ,
but also the efficacy of the assumptions underlying (i) its claimed need for $18.1 million to
operate the DNCR, (ii) its decision to grant free access to the vast majority of entities accessing
the DNCR, and (iii) its apparent determination that any shortfall in DNCR fees is the result of
infirm assumptions rather than violations of the duty to access and/or pay for DNCR data.

1 Caroline E. Mayer, Telemarketer Fees May Increase; Firms Would Have to Pay More to Access Do-Not-
Call List, THE WASHINGTON POST, April 27, 2004, at E2.
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Finally, ATA requests the FTC to impose DNCR fees upon all entities accessing the
registry, including a nominal fee of $100 for access to five or fewer area codes.
Respectfully submitted,

Mitchell N. Roth

MNR:mmi
Enclosures
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FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

In the Matter of

Telemarketing Rulemaking - FTC File No. R411001

Revised Fee NPRM

N N e e N’

COMMENTS OF THE AMERICAN
TELESERVICES ASSOCIATION

The American Teleservices Association (“ATA”), by counsel and on behalf of
its members, hereby submits comments on the Revised Notice of Proposed Rulemaking
seeking input regarding new provisions of the Commission’s Telemarketing Sales Rule

(“TSR”) that will impose fees on entities accessing the national do-not-call registry.1/

L INTRODUCTION

ATA respectfully submits that there are significant problems with the
structure of the fee collection scheme proposed in the Revised Fee NPRM. Though the
Commission has acknowledged the need to “approach[ ] with extreme care the issue of
tailoring ‘do-not-call’ requirements” to “minimize the impact on First Amendment

rights” generally, and to satisfy constitutional norms when regulating telemarketing as

1y Telemarketing Sales Rule Fees; 16 C.F.R. Part 310, 68 Fed. Reg. 16238 (April 3, 2003)
(“Revised Fee NPRM").



protected speech, 2/ the proposed regime does not comport with the requirements
applicable to fees assessed on expressive activity.

Both the Commission’s new “do-not-call” registry itself and the requirement
that sellers pay fees to purchase the list as a precondition to engaging in telemarketing
serve as prior restraints on protected speech. Moreover, in view of FTC jurisdictional
limitations and Commission decisions to provide still other exceptions, the national
“do-not-call” regime is also content-based regulation in that the exemptions are based
on the identity of speakers and/or the content of their telemarketing. These problems
alone raise significant First Amendment issues.

The proposed fee structure for the national “do-not-call” registry only
exacerbates these problems. When an agency imposes regulatory fees on entities within
its jurisdiction to recoup the costs of regulating, those fees must be limited to no more
than the “expense incident to the administration of the [regulation].” Cox v. New Hamp-
shire, 312 U.S. 569, 577 (1941). As demonstrated below, any plan that charges some
companies multiple times, other companies once, and still others not at all to comply
with the national “do-not-call” rules, inherently precludes the fee structure — for every
entity that must pay — from being limited to the administrative costs incurred in

compiling, maintaining and operating the registry.

2/ Telemarketing Sales Rule; 16 C.F.R. Part 310, 68 Fed. Reg. 4585, 4635-36 (January 29,
2003) (“Amended TSR Order”).



IL THE COMMISSION’S PROPOSED FEE STRUCTURE FOR ACCESS TO
THE NATIONAL “DO-NOT-CALL” REGISTRY IS INEQUITABLE AND
UNCONSTITUTIONAL

The rules proposed in the Revised Fee NPRM fail to establish the tight fit
required for regulations that both serve as a prior restraint on protected speech and
impose a regulatory fee on burdened speakers. In adopting a national “do-not-call”
registry that must be supported by user fees imposed on speakers, the FTC has set out a
tightrope for itself to walk. By making purchase of the list a precondition for engaging
in telemarketing, the Commission has structured the list as a prior restraint on
protected speech. As such, the FTC’s national “do-not-call” registry “bear[s] a heavy
presumption against its constitutional validity” at the outset. American Target
Advertising, Inc., v. Giani, 199 F.3d 1241, 1250 (10th Cir. 2000) (quoting FW/PBS, Inc. v.
Dallas, 493 U.S. 215, 225 (1990)). On top of this, the national “do-not-call” list faces the
additional burden of ensuring that any fee for the registry is limited to “meet[ing] the
expense incident to [its] administration.” Cox, 312 U.S. at 577. Because the fee structure
set forth in the Revised Fee NPRM does not satisfy this standard, the FTC “do-not-call”
fee regime suffers from fatal constitutional infirmities.

A. Prior Restraint

The national “do-not-call” registry and its associated fee structure constitute a
prior restraint in that the rules operate in “advance of actual expression” to either
completely cut off telemarketer speech or to deprive them of the right to speak until

certain regulatory requirements are met. See Giani, 199 F.3d at 1250 (quoting South-
3



| eastern Promotions Ltd. v. Conrad, 420 U.S. 546, 553 (1975)). Cf. Murdock v. Pennsylvania,
319 U.S. 105, 114 (1943) (invaliding fee that “restrains in advance ... constitutional
liberties ... and inevitably tends to suppress their exercise”). Even apart from fees, the
national “do-not-call” registry rules act as a prior restraint by preemptively blocking
calls to telephone numbers in the database by business subject to the TSR. See 16 C.F.R.
§ 310.4(b)(1)(iii)(B). Meanwhile, entities that are exempt from the FTC's jurisdictional
reach, and those that the FTC has chosen to exempt from the TSR, are free to call anyone
they wish, even persons on the FTC’s “do-not-call” registry. See, e.g., Amended TSR
Order, 68 Fed. Reg. at 4581 & n.16, 4587, 4591; 16 C.E.R. § 310.6. These exemptions bear
no relationship to consumer preferences or the success or failure of any business or
industry to comply with the FTC’s company-specific “do-not-call” requirements, 16
C.E.R. § 310(b)(1)(iii)(A), or any other telemarketing regulation. See, e.g., 47 U.S.C. § 227;
47 CF.R. §64.1200. Consequently, the preemptive effect of the national “do-not-call”
registry is determined solely by government fiat.

The national “do-not-call” rules deny business subject to the TSR from
making even an initial telemarketing call to persuade prospective customers on the
registry to listen to the business’s message. While there are exceptions for calls to
individuals on the national registry based on prior written permission or existing
business relationships, 16 C.E.R. §301.4(b)(1)(3)(B), businesses must satisfy these
regulatory prerequisites to telemarketing by making contact in other ways. The

national registry thus differs from the company-specific “do-not-call” rules, which at

4



least allows an initial call to talk with the consumer before he or she makes a “do-not-
call” request. See id. § 310.4(b)(1)(B)(iv).

The proposed fee structure adds another layer of prior restraint on top of
what the national “do-not-call” registry already inherently presents. Proposed Sections
310.8(a) and (b) make it a violation of the TSR for any seller, or a telemarketer working
on the seller’s behalf, to initiate outbound telephone calls to anyone within a given area
code unless the seller has first paid the annual fee to access the national registry for that
area code. See Revised Fee NPRM at 16247. This means that a seller is barred from
engaging in any speech that qualifies as telemarketing in a given area code unless and
until the seller pays the registry fee for that area code. This is true even if the national
“do-not-call” registry rules otherwise pose no bar to the call, as in the case of consumers
from whom the seller has obtained written consent or with whom the seller has an

established business relationship. 3/ National “do-not-call” registry fees thus serve as a

3/ This is possible because proposed Sections 310.8(a) and (b) make it a violation of
the TSR to initiate any outbound telephone call by or on behalf of a seller to an area
code for which the seller has not paid the annual registry fee, while existing Section
310.4(b)(1)(iii)(B) allows calls to persons on the registry if the seller has express written
agreement from them or an established business relationship with them. 16 C.F.R.
§310.4(b)(1)(iii)(B). The interaction of these rules could force sellers into a position of
unnecessarily having to pay for a national registry for which they have no use - or risk
liability for their failure to do so — where a seller (or a telemarketer working on its
behalf) telemarkets solely to persons from whom they have secured consent or with
whom they have an established business relationship. In such a case, the seller would
have no reason to access the registry and/or scrub its contact list against it, because the
seller may place its calls regardless of whether the person is listed, but Sections 310.8(a)
and (b) would make it a violation to place calls without “first pa[ying] the annual fee.”

5



prior restraint generally, and as a particularly invidious prior restraint where they force
telemarketers to pay a fee even where they have no use for information in the registry.

The national “do-not-call” registry and its associated fees are also particularly
invidious for another reason — they comprise content-based regulation of protected
speech. This is so because the exemptions discussed above are based on the identity of
speakers and/or the content of their telemarketing. Unsolicited calls by or on behalf of
political and charitable organizations, and in-house telemarketing by certain industries
receive preferred treatment in that they are not required to comply with the national
“do-not-call” registry or pay the fees associated with it. Amended TSR Order, 68 Fed.
Reg. at 4586; Revised Fee NPRM, 68 Fed. Reg. at 16239-40 n.16, 16242 n.37. Such
“content-based regulation is subject to exacting First Amendment scrutiny,” Riley v.
National Federation of the Blind of North Carolina, Inc., 487 U.S. 781, 798 (1988), but the
proposed fee structure for the national “do-not-call” registry is riddled with problems,
as shown below.

B. Unlawful Fees

There is no doubt that, as a fee imposed on expressive activity, the cost of
obtaining the national “do-not-call” registry may not exceed “a nominal fee imposed as
a regulatory measure to defray the expenses of policing the activities in question.”
Murdock, 319 U.S. at 113-14. The fee may cover no more than the “expense incident to
the administration of the [regulation].” Cox, 312 U.S. at 577. The necessity of restricting

the fee to no more than the actual administrative cost incurred in operating the registry
6



rests on the notion that sellers “cannot be compelled to purchase, through a license fee
or a license tax, the privilege freely granted by the constitution.” Murdock, 319 U.S. at
114 (internal quotation deleted).

The proposed structure for national registry fees that sellers must pay before
conducting telemarketing does not satisfy these criteria. The Commission proposes to
charge $29 per area code per year for access to the registry, based on a total annual
registry cost of $18.1 million and various assumptions and calculations that purportedly
reflect actual telemarketing activity. Revised Fee NPRM, 68 Fed. Reg. at 16244. If a seller
makes even one call into an area code, it must pay the full $29 for the area code that
year. Id. However, there are exceptions where a seller accesses the registry for five or
fewer area codes per year, in which case it pays nothing, and a proposed $7250 cap on
the amount any seller pays, based on the cost of accessing 250 area codes, such that the
251st area code and every area code thereafter is also available at no cost. Id. In
addition, the Commission would have corporate entities with multiple subsidiaries,
divisions and/or affiliates that make telemarketing calls pay the fee for each separate
subsidiary, division or affiliate. Id. at 16241. All told, the fees for accessing the national
registry, which telemarketers must pay before making calls to a given area code, is
essentially “a flat license tax, the payment of which is a condition of the exercise of [the]
constitutional privilege[ ]” of engaging in commercial speech. Murdock, 319 U.S. at 112.

While ATA believes there are signficant problems with the assumptions and

extrapolations the Commission uses in developing the fee of $29 per area code for
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access to the national registry, for present purposes it is clear, even accepting all aspects
of the calculations as accurate, that the proposed fee structure does not comport with
constitutional requirements. The proposed structure results in wide disparities that
prevent the fees from being limited, as they must, to the administrative cost of
compiling, maintaining and operating the registry.

For example, corporate entities that, for tax, securities, or other business
reasons have multiple subsidiaries, divisions or affiliates that engage in telemarketing
are charged multiple times to acquire the same information over and over again. The
same would be true for marketing and sales efforts in such organizations that are under
common management and, indeed, may be part of integrated. campaigns as to which
the organizational structure is not relevant for purposes advancing the national “do-
not-call” registry’s objectives. Some companies — those that access only five area codes
or fewer per year — pay nothing for use of the registry; at the other end of the spectrum,
all area codes in excess of 250 likewise are provided without charge. Meanwhile, all
sellers requiring between six and 250 area codes bear the full cost of the registry.
Similarly, sellers that make a relatively small number of calls into many area codes, i.e.,
more than five, must pay for all those area codes, while a seller that makes the same
number or many, many more calls, but to five area codes or fewer, pays absolutely
nothing. In much the same vein, a seller that makes calls to six area codes must pay for

all six, but a seller making calls to one fewer area code pays nothing.



Charging some companies multiple times, other companies once, and still
others not at all to comply with the Commission’s national “do-not-call” rules bears no
rational relation to the administrative costs of the registry. Indeed, the Revised Fee.
NPRM acknowledges that the multiple charges a corporation’s subsidiaries, divisions
and/or affiliates bears no relationship to the administrative cost of the list in that the
Commission requires multiple payments, but does not even require the subsidiaries,
divisions or affiliates to individually download or access the list. Rather, it specifies
“[tIhey need only pay for the requisite access.” Revised Fee NPRM, 68 Fed. Reg. at 16241.

The proposed fee structure is divorced from the actual administrative cost of
the registry in other ways as well. For example, there is clearly an administrative cost
associated with the first five area codes a seller accesses — indeed, the cost of the first
area code is likely substantial, with successive area codes imposing incremental
increases over it — yet the Commission charges nothing for up to five area codes.
Similarly, there is, at least, an incremental cost for each area code in excess of 250, yet
there is no charge for them. Moreover, the Commission offers no explanation for the
lack of fit between allowing access to five or fewer area codes without charge and its
intent to limit the burden on small businesses, id. at 16241, 16243-34, where in some

cases even large businesses may have telemarketing activities limited to five or fewer



area codes, while other businesses might be small but nonetheless engage in limited yet
far-flung telemarketing activities across many area codes. 4/

This lack of a fit between the proposed national “do-not-call” registry fee
scheme and the actual administrative cost of the regulation imposed is fatal. As a
threshold matter, “special problems created by differential treatment,” such as those
described above, “impose [a heavy] burden” on the government to justify them.
Minneapolis Star and Trib. Co. v. Minnesota, 460 U.S. 575, 583 (1983). “Even regulations
aimed at proper governmental concerns can restrict unduly the exercise of rights
protected by the First Amendment,” and singling out one medium, as the national “do-
not-call” registry does with telemarketing, or “target[ing] individual [speakers] within
the [medium] places a heavy burden on the state to justify its action.” Id. at 592. To the
extent the Commission selects “winners” and “losers” with regard to who has to pay
national registry fees, and/or how much different sellers have to pay, it contemplates
exactly the kind of “targeting” that renders a regulatory fee scheme highly suspect.

Improperly calculated and irrationally differentiated regulatory fees imposed
on speech activities have long been ripe for invalidation. It is well-settled that:

If a fee is calculated in a proper manner, it should be a
reasonable approximation of the attributable costs [ ]

4/ The disparity between the fee the Commission proposes to charge and the actual
administrative cost of the list is compounded the more widespread a telemarketer’s
activities become, in that, as a seller moves its calls “throughout a state or from state to
state,” it “would feel immediately the cumulative effect” of having to pay for more and
more area codes at the inflated rate. Murdock, 319 U.S. at 115.
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the [agency] identifies as being expended to benefit
the recipient. A ‘fee’ is a payment for a special privi-
lege or service rendered, and not a revenue measure.
If the ‘fee’ unreasonably exceeds the value of the
specific services for which it is charged it [is] invalid.

National Cable Television Ass'n v. FCC, 554 F.2d 1094, 1106 (D.C. Cir. 1976) (citations
omitted). In the case of the proposed national “do-not-call” registry fees, there is no
link between how much different sellers have to pay and the purported benefit the
registry confers.5/ To the extent the registry allows sellers to comply with the TSR,
those that do not pay their fair share, such as those who access five or fewer area codes,
clearly “benefit” from the registry without paying for it. A necessary corollary of this
outcome is also that the remaining sellers who do pay bear the costs for sellers who do
not, thereby forcing paying sellers to incur fees in excess of the benefits they receive.
This kind of burden-shifting violates that maxim that “the fact that the Commission
may assess a class of recipients with a fee is no justification for imposing a tax upon

some of the members of that class to produce the total cost of the service.” NCTA wv.

5/ ATA recognizes that the Do Not Call Implementation Act authorizes, and in fact
compels, the FTC to collect fees necessary to compile, maintain, and operate the registry
from telemarketers rather than consumers whose interests the Commission found the
registry would serve. Amended TSR Order, 68 Fed. Reg. at 4583; Revised Fee NPRM, 68
Fed. Reg. at 16238 & n.2. Nevertheless, ATA submits that telemarketers do not
“benefit” from the registry at all. Rather, as explained above, the national “do-not-call”
registry rules completely cut off some telemarketers’ rights to speak to consumers, and
in other cases makes doing so extremely burdensome or expensive, to the extent that
some telemarketers may close their doors rather than incur the registry fees on top of
the other regulatory costs of complying with the TSR. Cf. Gianni, 199 F.3d at 1250 n.2
(noting that overly costly regulatory fees can evolve from a minor restraint to “operate
as a full restraint where [regulatees} cannot muster the required” administrative fee).
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FCC, 554 F.2d at 1108-09. It also violates that rule that “[w]hatever standard the
Commission uses as a basis for its rate it should not have the potentiality in any
substantial number of individual instances to produce fees that are not reasonably
related to the cost of the services that benefit the individual recipients who are being
charged.” Id. at 1108.

The only justification the Commission offers for adopting a burden-shifting
fee structure, that by definition does not limit the amount paying sellers must remit to
the actual administrative cost of applying the national “do-not-call” program to them, is
a desire to avoid “potentially increas[ing] the fees required to be paid by smaller, less
complex” telemarketers. Revised Fee NPRM, 68 Fed. Reg. at 16241. See also id. at 16243-
34 (regarding “Small Business Access”). In other words, the Commission would “in
effect adopt[ ] a fee justified largely by the gross revenue” of the paying sellers, a
regulatory endeavor that has not survived judicial review in the past. NCTA v. FCC,
554 F.2d at 1108. Even where it may be possible to “reasonably justify a minimum fee
for small” payers, based on “demonstra[ble] increases in the cost of regulating” large
companies, an agency “must also ... recognize[ ] that economies of scale might result”
with respect to larger companies, such that the agency would have to correspondingly
reduce the disproportionate burden on them. Id. at 1108. The Commission’s only effort
to do this, however, is its arbitrary decision to cut off fee payment obligations at 250
area codes, an accommodation that, as noted above, has nothing to do with the actual

cost or benefit associated with the need to access that many area codes.
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The bottom line is that “[a]bility to pay is frequently used as a justification for
levying a tax but is of very limited value in assessing a fee which is supposedly related
as closely as possible to the cost of servicing each individual recipient.” Id. at 1108-09.
Nevertheless, by charging larger, more complex companies more for the same “benefit”
of accessing the registry than other companies, the Commission deviates significantly
from recovering only the actual cost those companies cause with respect to the registry.

The lack of fit between the actual cost of compiling, maintaining and
operating the registry with respect to each individual seller and what each seller is
required to pay has other consequences as well. It has been noted that “fee schedule[s]
should be reasonably related to the total costs for the particular segments of
recipients ... so that the ‘fee’ does not become a ‘tax.”” Id. Moreover, “a fee, in order to
not be a tax, cannot be justified by revenues received or the profits which [regulatees]
have made from [the regulated activity],” as the Commission has proposes here, “but
rather must be reasonably related to those attributable and direct costs which the
agency actually incurs in regulating (servicing) the industry.” Id. at 1107. This the
Commission has not achieved with the rules proposed in the Revised Fee NPRM.

The need to avoid transforming a regulatory fee into a tax is not just a policy
issue or a matter of nomenclature, but rather is an issue of constitutional significance.
As noted, the Commission, through exclusions from its jurisdictional authority,
discretionary exclusions adopted in the Amended TSR Order, and its decision to allow

some sellers to avoid paying registry fees, has adopted a national “do-not-call” rule that
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applies quite differently to various types of entities. The Supreme Court has held that
the “power to tax differentially,” as would be the case for the national “do-not-call” rule
and its proposed fee structure, “as opposed to a power to tax generally, gives a
government a powerful weapon against the taxpayer selected.” Minnesota Star, 460 U.S.
at 585. Courts staunchly guard against efforts to wield this kind of selective power,
both for taxes and for fees.

Here, the Commission has adopted an impediment to contacting customers
that applies solely to telemarketers, and it has targeted larger, more complex sellers to
bear more than their fair share of the cost of being so regulated. Such a regulation that
levies costs on only one medium “violates the First Amendment not only because it
singles out” that medium, “but also [when] it targets a small group” of participants in
that medium. Minnesota Star, 460 U.S. at 591. Indeed, “recognizing a power in the State
not only to single out [one medium] but also to tailor the tax so that it singles out a few
members ... presents such potential for abuse that no interest... can justify the
scheme.” Id. Even in the name of equitably distributing the burden of the fee, “when
the exemption selects ... a narrowly defined group to bear the full burden ... [it] begins
to resemble more a penalty for a few of the largest... than an attempt to favor
struggling enterprises.” Id. In short, the Commission has essentially proposed a fee
structure that will not survive constitutional review no matter what interest it puts forth

as a justification.

14



This is consistent with the recognition that, where the fit between the
administrative cost incurred in enforcing a regulatioh and the fee charged for doing so
is lacking, it is no answer that the regulation advances the interests of those it is
intended to benefit — here, consumers wishing to avoid telemarketing. As the Supreme
Court stated long ago in Murdock, the government “may not suppress, or the state tax”
expressive activity merely because it is “unpopular, annoying or distasteful.” 319 U.S.
at 116. Nor is it an answer that, in the context of broadscale telemarketing, both the $29
per area code and maximum $7250 charges may be relatively small in the scope of some
sellers’ telemarketing business. The Supreme Court has made clear that its juris-
prudence in this area “does not mean that an invalid fee can be saved if it is nominal.”
Forsyth County v. Nationalist Movement, 505 U.S. 123, 137 (1992) (construing Murdock, 319
US. at 116, Cox, 312 U.S. 569). Cf. Gianni, 199 F.3d at 1250 n.2 (regulatory fees on
expressive activity can be high enough for some regulatees that it fully cuts off their
right to speak).

In sum, it would be unconstitutional for the Commission to adopt a fee
structure for the national “do-not-call” registry that “imposes a sizeable price tag upon
the enjoyment of a guaranteed freedom.” Gianni, 199 F.3d at 1249. This is particularly
true where, as with national “do-not-call” rules whose wholesale exemptions cause it to
only “peripherally promote [the government’s] interest in regulatory oversight,” the
same “goal is sufficiently served by measures less destructive of First Amendment

interests.” Id. (citing Village of Schaumburg, 444 U.S. at 636). For the national registry,
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that means a fee structure that truly reflects only the actual administrative cost each

seller causes with respect to the registry.

III. CONCLUSION

For the foregoing reasons, ATA submits that the FTC must rethink its
approach to the national “do-not-call” registry to ensure that the fee charged accurately
captures — and does not exceed — the actual administrative cost to each entity that must
access the registry.
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