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Re: Contact Lens Rule, Project No. R4110022

To Whom It May Concern:

800 CONTACTS , Inc. (" 800") respectfully submits the conl.1ents attached hereto in
response to the Federal Trade Commission s ("FTC's ) request for comments on its proposed
Cont.act Lens Rule; Ophthalmic Practice Rules, 69 Fed. Reg. 5440 (Feb. 4, 2004) (the "Contact
Lens Rule ). 1-800 is the largest seller of contact lenses to consumers through its Internet
website and toll-frt:t telephone number.

Congress enacted the Faiess to Contact Lens Consumers Act (the "Fairness Act ) to break
down the barriers established by eye care practitioners ("ECPs ) and mandat.e consumer choice
and competition through meaningful prescription portability. These barriers are largely drven
by the fundamentAl conflict of interest posed by the fact that ECPs - unle most healthcare
practitioners - sel what they prescribe. By promotig consumer choice and competition, the
Fairness Act wil also prolT1ote ocular health because, with less expensive lenses and greater
accessibilty, commmers are likely to change their lenses more frequently.

However, the question remais whether conSUmt rS wil reap the benefits of an open market -
lower prices, improved service, increased convenience, and improved ocular health. That
question wil be determined by how the FTC resolves a number of Important issues raised by the
proposed rule. To dlat end, the most critical issues addressed in 1-800' s comments include:

Expanding dle Definition of "Business Hour - The FTC's ptoposed definition of
buslness hour" in no way reflects actual business hours in the eye care indust.ry, and dlUS

constrctively forces alternative sellers to be dOtied when competing ECPs are open. t -

800 recommends that Ihe FTC (1) expand the ddinition btiJinl!J's hour" to m. to 6:30 p.

Monck!) throllgh Frid(!y, and 10 .9 m. 10 m. on Saltlnlq, in attordante llJith the 1'lIlts of the

Y'J01Jate S'urvy ofEeJ) Btlines.r HOllrJprrmitu!d herein. (Jnd (2) provide an alternative "hUJiness hour

dcjinition thai permits .rel/urJ to lJetffy Ibe ('dual bminm hOlm' /!/an ECP's qffcc, on an EG'P- E(;P
basi.

\".
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Shortenig the Lengt of the Prescnption Verificatlon Period - The FTC's proposed
prescription verification period of 8 hours is too long because it imposes a waitig period
on consumers who order &om alternatie sellers rather than ECPs, and it allows ECPs to
contiue to use the verification period to cal consumers and interfere with the sales of
alternative selers. Ths situation is made worse by the proposed roe s IDterretation of
the period as 8-Hours-Plus-One-Day. 800 reommends that the precrtion verification period,

generallY, should be hours frm the time that the seller makes the precrption vefication request, and
that it should be hours if a live agent of the seller is able to communicate with a live agent of the

prescrber via telephone.

Remedyig the Anticompetitive Use of Private Label and Doctor Exclusive Contact
Lenses - ECPs and manufactuers are aleady trg to defeat the private label
substitution provision in the Faiess Act by makig it extremely difficult for alternative
sellers to get private label lenses or their equivalents, and by prescribing "doctor exclusive
contact lenses," which are lenses distrbuted only to ECPs for which there is no avaible
substitute. The FTC's proposed regutions provide for substitution for "private label
contact lenses " but they do not ensure that alternative sellers can obta private label
substitutes, and they do not address "doctor exclusive contact lenses. The FTC should
require BCPs that prescrbe private label lenses to include the name of another lens- one that is sold
directlY to alternative sellers in the precrption. The FTC should also require ECPs that precrbe
doctor exclusive contact lenses " to issue a second prescrption for a lens that is sold directfy to alternative

sellers.

Broadly Defig the Terms "Direct Communication" and "Completed Communcation
- ECPs are aleady makig a concerted nationwide effort to defeat their oblition under
the Fairess Act to verify prescrptions by argug for a narow defition of "diect
communcation." Curently, ECPs are avoidig thei oblition to verify by unpluggg
their facsime (or "fax ) machies, and they have a long history of hangig up on
alternative sellers attemptig to contact their offices. To prevent BCPs frm avoiding their
statutory obligation to verify precrptions, 1-800 rrcommends that the FTC: (1) broadlY define the term

direct communication " to include existing communication technologfes, such as telephone facsimile, and
electrnic mail (or "e-mail") and future technologies, and (2) broadlY defne the term ' 'cmpleted

communication " to include (a) qfrmative evidence that a communication has been completed, (b) evidence

that a communication fr facsimzle, electrnic mail, or a substantiallY equivalent communication technololJ

has been attempted twice, or (c) evidence that live telehone verification has been attempted.

Preemption - Several states have existig or pendig legislation or reguations that
arguably requie anyone sellg contact lenses to be a licensed ECP. As the FTC recently
found in its report on Possible Anticompetitive Bamers to B-Commere: Contact Lenses

policymakers can advance both consumer health and consumer choice by rescindig 
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refraig from adoptig such professional licensure requiements for alternative sellers.
Although the Faiess Act preempts by hnplication any eXlstig state requiements
alowig only ECPs to sell contact lenses, that preemption should be made express to
ensure that ECPs and their state boards do not underme the ver purose of the
Faiess Act to promote consumer choice and competition from alternative sellers
tlough ttposition of such requiements. Thus, 1-800 proposes that the FTC add a
defition for "seller" to Section 315.2 of the proposed reguations that provides: 

seller is a1! person or entiry that sells or otherse distributes contact lenses, and includes, but is not
limited to, licensed professionals. Although a state or political division thereof mc! require a selkr to
register to sell contact lenses if such registration does not burden commerce in contact lenses, the Fairness to
Contact Lens Consumers Act preempts a1! requirement that a seller must possess a professional license
in order to pnform the purlY retail function 0/ selling contact lenses.

Although 1-800 sugests a number of importnt revisions to the FTC's proposed rue , we greatly
appreci te the FTC's efforts to date and its consideration of these comments. We urge the FTC
to issue and vigorously enforce fial regutions that prohibit the well-documented ECP
mideeds of the past, anticipate and prohibit simar behaviors that are liely to emerge in the
futue, and take care not to enshre ECP conflcts and undue advantages. Ths would set 
important example for other industres where entrenched interests have tred to defeat new
modes of competition that benefit consumers.

Respectfuy submitted,

R. Joe Zeidner
General Counsel

800 CONTACTS, Inc.
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Comments on the Proposed Contact Lens Rule; Ophthalmic Practice Rules
Contact Lens Rule, Project No. R411002 (69 Fed. Reg. 5440 (Feb. 4, 2004))

800 CONTACTS , Inc. (" 800") respectfuy submits these comments in response to the Federal
Trade Commssion s ("FTC's ) request for comments on Its proposed Contact Lens Rule;
Ophthalc Practice Rules ' (the " Contact Lens Rule ). 1-800 is the largest seller of contact lenses
to consumers through its Internet website and toll-free telephone number. Having filed over 10
mion orders for approxiately 3. mion customers since its inception in 1995 , 1-800 has a grcat
deal of experience in the practical obstacles that exist in ensurg consumer choice in the market for
contact lenses. 1-800 has a significant interest in ensurg that the final reguations promulgated
under the Fainess to Contact Lens Consumers Act (the "Faiess Act")2 reflect the actual dynamics
in the contact lens market and fulfi Congress' goals in framig ths legislation.

Executive Summaty

The Fairess Act, by mandatig meanigfu contact lens prescnption portabilty, 1S intended to
increase consumer choice and competition from alternative sellers and make contact lenses cheaper
and more convenient to obtain. However, thc question remais whether consumers wil reap the
benefits of an open marketplace lower prices, improved service, and increased convenience. That
question wil be determed by how the FTC resolves a number of critical issues raised by the
proposed rue.

1 69 Fed. Reg. 5440 (Feb. 4, 2004).

2 Fairness to Contact Lens Consumers Act, P.L 108-164, 117 Stat. 2024-28 (2003).

See, e.g. Speech of the Hon. F. James Sensenbrenner, Jr. (R-WI in the House of Representatives in Support of the
Fairness Act ("Sensenbrenner Speech"), 149 Congo Rec. E2434 (Nov. 19 2003) (Att. 1) ; Statements by the Hon. Jan
Schakowsky (D-IL), House of Representatives, 149 Congo Rec. H11561.H11565 (Nov. 19 2003) ("Schakowsky
Speech" (Att. 2) see also Plaitiff States' Consolidated Statement of Facts In re; DiJposable Contad Lens Antitrust Litigation

MDL 1030 (M.D. Fla.

) ("

SOF"), at 41 (citing a McKisey report conducted for Johnson & Johnson Vision Care

(Vistakon) ("Johnson & Johnson Vision Care ) in 1985 , which concluded that consumers prefer obtaining their contact
lenses through alternative sellcrs bccause of the low cost and the convenience) (il; Consumer Fact Pack, Prepared

by McKinsey & Co. for Johnson & Johnson Vision Care ("McKinsey Study (Att. 4) ; Testimony of Robert L. Hubbard
Director of Litigation , Antitrust Bureau, New York State Department of Law, on H.R. 2221 , before the Subcommittee
on Commerce, Trade , and Consumer Protection, Energy and Commerce Committce , United States House of
Representatives , Sept. 9 2003 ("Hubbard Testiony, Sept. 9 , 2003"), at 7 ("Obtainig contact lenses from (alternative

sellers) may also spare consumers the cost of an extra unnecessary offce visit to an (ECP)") (Att. 5) ; Comments of the
Attorneys General of Alaska, Arizona, Arkansas, California, Connecticut, Delaware, Aorida, Illois , Iowa, Maryland
Michigan, Minnesota, New York, Ohio , Pennsylvania, West Virginia, and Wisconsin Concerning the Ophthalmic
Practice Rules ("FTC Comments of the AGs '), dated Sept. 2 , 1997 , at 6 ('TIlhe expanded distribution of contact lenses
through traditionally lower cost suppliers , lie phannacies , buyig clubs , mail order and mass merchandistng, results In
distribution cost savings, which nonnally wi be passed on to consumers (Att. 6); Testimony of Ami V. Gadhia,
Assistant Legislative Counsel, Cons\uners Union, Before the Subcommitee on Commerce , Trade , and Consume!

Protection, House Committee on Energy and Commerce , Sept. 9 2003 , at 1-2 (notig that with the enactment of the
Texas law for prescription release, consumers have more choice and contact lens prices have dropped) (Att. 7)
Testiony of Mara Martinez (Consumer), before the Subcommttee on Commerce, Trade, and Consumer Protection
House Committee on Energy and Commerce, dated Sept. 9 , 2003 ("Martnez Testimony (Att. 8)



If competition is permtted to floursh under the Faiess Act, consumers could reap signficant
savings- Consumers spend an estiated $3.5 bilon each year on replacement contact lenses, and
consumers who purchase lenses from alternative sellers (e.g. pharmacies, mail-order, Internet, and
discount sellers) save approxunately 20%.

Moreover, as Congress recogned, the Fainess Act, if ilplemcnted as Congress intended, would
also promote ocular health because, with less expensive lenses and greater accessibilty, consumers
are liely to change their lenses more frequently. 5 Indeed, in passing the Faiess Act, Congress
recognied that consumer choice, cost savings, and consumer health were on the same end of the
spectr. The FTC also recognied this in its recent report entitled

, "

Possible Anticompetitive
Barriers to E-Commerce: Contact Lenses " statig that:

Adherence by cye care practitioners to the (Fairness Act's) contact lens
prescription release requiements and by contact lens sellers to the (Fa1ess
Acts) prescription verification requiements should enhance consumer choice and

protect ((nsumer health.

The Faiess Act aims to promote consumer choice and competition from alternative sellers by
eliatig barriers to competition established by eye care practitioners ("ECPs ) over the last 30 to
40 years. Most of these barrers have been drven by the fundamental conflct of interest posed by
the fact that optometrsts - unlike most health care practitioners - sell what they prescribc. Such
barriers proscribed by the Faiess Act include local rules or reguations that purort to impose
outright prohibitions on sales by alternative sellers (e.g. ECP license requiements) or which allow
such sales only if the ECP - thc altcrnative seller s diect competitor - chooses to respond
affirmatively to the alternative seller's request to verify consumer prescriptions (i. afftrative
verification). Simarly, ECPs have employed a wide variety of tactics designed to impede
competition, mcluding: (1) refusing to release or verify prescriptions, (2) falsely claimg that federal
or state law prohibits prescription release, (3) writig prescriptions for lens brands that arc not sold
by thc manufactuers to alternative sellers (i. private label contact lenses" or "doctor exclusive
contact lenscs ), (4) requig consumers to pay additional fees or sign waiver or release forms to
obtain thcir prescriptions, and (5) forcing consumers to endure unnecessary delays or inconvenience
in order to purchase then lenses elscwhcre.

The long and complex history of ECP anticompetitive activitics IS extensively described in these
comments because it is absolutely critical to - and must be addressed by the FTC in - ths
ruemakig. Congrcss clearly intended for the FTC to put a stop to these activities , and the ECPs

See, e. Comments of the Staff of the FTC Intervenor before the Connecticut Board of Examiers for OptIcians , Mar.
, 2002, at 10 (fidig a 19% cost savigs based on a 1998 study) (A.); Pouible Anticompetitive Barrers to E-Commem:

Contad Lenses a Report from the Staff of the FTC (Mar. 2004), at 13 (fidig a 19% difference); Congres approves legislation

to give wearers of contact lenses the right to their prescrption. Washigton- , Nov. 20 2003 (estimatIng a 20% savings) 
10)

See FTC Comments of the AGs, at 7 (Att. 6) see also Letter to FDA Docket No. 2003P-0291 , from 1-800 , dated Jan.
2004 (with attachments) (Att. 11); Hubbard Testimony, Sept. 9 , 2003 , at 5 (statig that prescription release lowers

consumers costs and encourages the "healthier use oflenses by consruers (Att. 5)

6 Po.rsible Antirompetitive Bamm to E-Commere: Contad Lenses a Report from the Staff of the FIC (lIar. 2004), at 4
(emphasis added).



have proven to be enormously adept in arriving at new methods to thwart meanigful consumer
choice and competition from alternative sellers.

Although we suggest many important revisions to the FTC's propose rue , 1-800 greatly appreciates
the FTC's efforts to issue fial reguations under the Fairness Act that wil ensure Congress ' intent is
achieved. Since it enacted the Ophthalc Practice Rules for eyeglass prescriptions ("Eyeglass
Prescription Release Rule ) in 1978 7 the FTC has had considerable experience policing the

anticompetitive behaviors of ECPs. Accordigly, the FTC is well aware of the importance of
educatig ECPs and consumers about the requiements of prescription release laws and the need for
enforcement, particularly in the face of wilful ECP non-compliance.

The FTC itself recently reported that sureys taken in 1997 showed that - after almost 20 years of
the Eyeglass Prescription Release Rule being in effect - 65.8% of consumers were not aware that
they had a right to their eyeglass prescriptions; 29.3% of consumers did not automatically receive
their prescriptions; and 10.1 % of consumers did not rcceive their prescriptions even when they
asked. The FTC also reported that anecdotal eV1dence in the Eyeglass Prescription Release Rule
record indicates that the overwhelmg majority of ECPs who dispense eyewear do not
automatically release eyeglass prescriptions.

Drawing on its expertse with the eye care industr, the FTC has in recent years advised that the way
1n which contact lens legtslation 1S interpreted and enforced may "have competiuve consequences
and that an agency "can maxize consumer welfare by following the most pro-competitive
approach consistent with the protection of consumers ' health. "10 The FTC 

futher advised that "

is desirable to accomplish regulatory objectives in a way that is least restrctive of innovative
distrbution methods (i. t'. alternative sellers).

800 strongly agrees with these positions and urges the FTC to ensure that the fInal reguations
eliate anticompetitive behaviors in the contact lens industr once and for all, by promoting
meanigfu prescription portabilty and defeatig the powerful conflct of interest presented by
ECPs sellg what they prescribe. To eliate these anticompetitive behaviors , the FTC should not
only prohibit the well-documented misdeeds of the past and take care not to enshre ECP conflcts
and undue advantages - the rues must also anticipatc and prohibit simar behaviors likely to emcrge
in the futue. Indeed, as wil be detailed herein, the ECPs' anticompetitive behaVlors are fluid , and
they have aleady begun to evolve in an effort to cicumvent and defeat the Faiess Act.

7 16 C.F.R. pt. 456 (2003).

869 Fed. Reg. 5451 5452 (Feb. 4, 2004).

9 See id

10 See Comments of the Staff of the FTC , Intervenor before the Connecticut Board of Examiers for Opticians , Mar. 27
2002, at 2 (Au. 9)

11 See id See a/so Testiony ofR. Ted Cruz, Director, Offce of Policy Plannig, FTC , before the Connecticut Board of
Examiers for Opticians jlme 12 2002 ("Cruz Tcstimony ), at 208-209 (A.).



To that end, the most critical issues addressed in these comments include:

Expandig the Defition of "Business Hour - The FTC's proposed defInition of " business
hour" in no way reflects actual business hours in the eye care industr, and thus
constrctively forces alternative sellers to be closed when competig ECPs are open. 800
mommends that the fTC. (1) expand the defnition f!f "business hour" to m. to 6:30 p. , Mondqy

through Fridqy, and to m. to m. on Saturday, in atcordante with the reults 'If the ynovate Suroy

ri ECP Business Hours provided herin, and (2) provide an alternative "business hour" defnition that

permits sellers to verify the at/ual business hours of an ECP's rite, on an ECP-tr-ECP basis.

Shortening the Length of the Prescription VenfIcation Period The FTC's proposed

prescription verifIcation period of 8 hours is too long because it imposes a waitig period on
consumers who order from alternative sellers rather than ECPs , and it alows ECPs to
contiue to use the verifIcation period to call consumers and interfere with the sales of
alternative sellers. This situation is made worse by the proposed rue s interpretation of the
period as 8-Hours-Plus-One-Day. 800 retommends that the pretription verification period,

generallY, should be hours frm the time that the seller makes the prescrption f;erification request, and that
it should be hours ffa live agent qfthe seller is able to communicate with a live agent 0/ 

the precrber via
telephone.

Remedyig the Anticompetitive Use of Private Label and Doctor Exclusive Contact Lenses
ECPs and manufactuers have aleady begun to defeat the private label substitution
provision in the Faiess Act by makig it extremely diffcult for alternative sellers to get
private label lenses or their equivalents, and by prescribing "doctor exclusive contact lenses
which are lenses distrbuted only to ECPs for which there is no avaiable substitute. The
FTC's ptoposed reguations provide for substitution for " private label contact lenses," but
they do not ensure that alternative sellers can obtain private label substitutes, and they do
not address "doctor exclusive contact lenses. The FTC should require ECPs that prescrbe private

label lenses to include the name of another lens one that is sold dimtIY to alternative sellers in the

prescrption. The FTC jhould also require ECPs that prescrbe "dot/or exc/usi/le contact lenses " to issue a

second prescrption for 0 lens that is sold directlY to alternative sellers.

Broadly Defig the Terms "Direct Communication" and "Completed Communication
ECPs are already makig a concerted nallonWlde effort to defeat their obligation under the
Fairness Act to verify prescriptions by argug for a narrow def1Ition of "diect
communication." Currently, ECPs are avoidig thei obligation to verify by unpluggg their
facsime (or "fax ) machies, and they have a long history of hangig up on alternative
sellers attemptig to contact their offIces. Unbelievably, ECPs now would like to lit
diect communication" to live telephone calls, despite the dear provisions il the Falfess

Act. To prevent ECPJ from avoiding their Jtatutory obligation to verffy prescrptionJ, 1-800 recommendJ

that the FTC: (1) broadly d fine the term "dimt communitation " to include exiJting communication

technologieJ, Juch OJ telephone, fao:rimile, and elet/ronic mail (or ' 'e-mail' ) and future technologieJ, and (2)

broadly defne the term ' 'completed communication " to include (a) cirmative evidence that a tommunication

has been completed, (b) evidence that a communitation tr facsimile, eledronic mail, or a substantiallY

equivalent tommunitotion te,'hnolo!! haJ been attempted twite , or (o evidente that live telephone verffication

has been attempted.



Preemption - Several states have exitig or pendig legislation or regutions that arguably
requie anyone sellg contact lenses to be a licensed ECP. As the FTC recently announced
policymakers can advance both consumer health and consumcr choice by rescindig or
refraig from adoptig such professional licensure requiements for alternative sellers.
Although the Faiess Act preempts by implication any existig state requiements alowing
only ECPs to sell contact lenses, that preemption should be made express to ensure that
ECPs and their state boards do not underme the very purose of the Fainess Act to
promote consumer choice and competition from alternative sellers through imposition of
such requiements. 1-800 proposes that the FTC add a defition for "sellei' to Section
315. 2 of the proposed reguations that provides: seller is a'!y person or entitY that sells or

othemse distributes contact lenses, and includes, but is not limited to, licensed professionals. Although a

state or political divijion thereqf mqy require a seller to register to sell contact lenses if such registration does

not burden commerce in contact lenses, the l:'airness to Contad Lens Consumers Act preempts a'!

requirement that a seller must possw a profts.rionallicense in order to peifrm the purelY retail function 

selling contact lense.

Although ECPs may argue that the Fainess Act imposes a burden on thcm, the fact is that the
Fainess Act would barely alter ECPs ' practices. The Faiess Act regulations, includig 1-800'

proposed changes, would simply requie that ECPs engage in responsible and fai prescribing
practices, such as prescription release and associated documentation. The burden of the Faiess
Act actualy fals much more heavily on alternative sellers , even though the passage of the Faiess
Act was a victory for alternative sellers in that it enables prescription portabilty. Under the Faiess
Act, alternative sellers must notify their competitors of every sale and keep extensive records. Since
the Fairess Act became effective, 1-800 is sti cancelig one in five orders.

Overall, it is critical that the fInal regutions not hider the Fainess Acts priciple purose of
giving consumers both a meangfu choice of whcrc to purchase thei contact lenscs and an
opportunity to realize the benefits of competition from alternative sellers. Therefore, we ask that
the FTC take vigorous action to enforce the Fairess Act, and most importantly consumers
unfettered right to obtai their prescription, which is thc critical factor for ensurg the success of
ths new law.

II. General Background

Eyeglass wearers have had thc right to copies of their eyeglass prescriptions since the FTC
promulgated the Eyeglass Prescription Release Rule in 1978. The 36 mion Americans who weat
contact lenses

13 did not have a simar right unti the passage of the Faiess Act. As explaied by

12 er Possible AnticompetitilJe Barrers to E-Commerce: Contact Lenses a Report from the Staff of the FTC (Mar. 2004), at 31.

13 er Testiony of J. Howard Beales, III , Director, Bureau of Consumer Protection FTC before the Subcommittee on
Commerce, Trade, and Consumer Protection, House Committee on Energy and Commerce, Sept. 9 2003 ("Beales

Testiony ) (reporting that 36 millon Americans (13% of the population) wear contacts) (Att. 13)

14 See Statements by the Hon. Pete Stark (D-CA), House of Representatives, 149 Congo Rec. H11561-H11565 (Nov. 19
2003) ("Stark Statement ) (stating that "consumers deserve to have (the law) in all parts of our country," and that with
the enactment of the Fairness Act

, "

the other 30 mion people who do not reside in Californa wi be pleased and 
wi be of great convenience to them (Att. 14)



House Judiciry Commttee Chaian, Representative James Sensenbrenner (R-WI), who co-
sponsored the Faiess Act:

Contact lenses were understandably not included in (the Eyeglass Prescription
Relcase Rulc) because contacts were hard lenses, which were custom-made to fit
each patient. Today, most contact lenses are mass produced, soft lenses that do
not requie manipulation by eye doctors. As a result of ths improvement, today
contact lens wearers should have the same right as eyeglass wearers to obta their
prescription, at no additional charge.

Prescription release fosters lower prices and convenience. Durg the debate, in the House of
Representatives , Representative Pete Stak (D-CA), who also co-sponsored the Fainess Act,
described his wife s frustration with an ECP in the Distrct of Columbia who refused to rclease her
prescription. The ECl"s refusal inconvemenced the Congressman s wife and prevented her from
gettig her prescription fied in her home state of Calfomia.

Notably, the prescription refusal was largely due to the fact that optometrsts can sell what they
prescribe. As Representative Stark told the House of Represcntatives:

The fact is that (ECl's) have a strong fiancial incentive to restrct consumer
access to the contact lcns market. Without their contact lens prescription in
hand, consumers are forced to purchase their lenses from their prescribing (ECl')
- who obviously profits from each and every sale

Unfortuately, Representative Stark's wife s experience is not uncommon. Testifying before
Congress in support of a uniform federal prescription release law, Robert L. Hubbard, the Director
of Antitrst Litigation for the State of New York, stated that " (a)lthough twenty-six states requie
release of contact lens prescriptions , the specific requiements var and anti-consumer
anticompetitive practices persist concerng contact lenses. ,,18 Representative Jan Schakowsky (D-

IL) echoed the need for a uniform law, statig that the " (the Faiess Act) establishes clear uniform
rues that wil guarantee 

fairness and safry 
to contact lens consumers il every State, rcgardless of

existig lawS.

Section II(B), herein, chronicles the anticompetitive practices in which ECl's have engaged and to
which Mr. Hubbard referred. These practices include:

Outrght refusal to release or verify prescriptions

15 See, u.g. Sensenbrenner Speech (Att. 1)

1(, Suu Stark Statement, 149 Congo Rec. H11561-H11565 (Nov. 19 2003) (Att. 14)

17 Id.

18 Hubbard Testiony, Sept. 9 2003 , at 6- (Att. 5)

Suu Sehakowsky Speech (emphasis added) (Att. 2)



Evadig or ignorig requests to release or verify prescriptions

Misleadig consumers about thei legal right to their prescription

Falsely clmming increased health nsks from purchasing replacement lenses elsewhere

Conditionig eye care on the consumer s agreement to purchase lenses from the EPC

Utiing a host of tactics to dissuade consumers from obtaig their prescription (e. delay
tactics, liabilty waiver forms, chargig fees to release prescriptions),

Renderig prescriptions useless for purchasing lenses elsewhere (e.g. writig abbreviated

expiration dates as short as one day, releasing eyeglass prescriptions, rather than contact lens
prescriptions , and writig prescriptions for "private label contact lenses," or "doctor
exclusive contact lenses ), and

Otherwise interferig with contact lens sales by alternative sellers.

In addition, as chronicled in Section II(B), ECPs, both individually and their tradc associations , have
used their influence on state legislatures and optometr boards to establish laws and regulations that
favor ECPs at the expense of alternative sellers. For example, certai states purort to requie all
sellers to hold ECP licenses 20 whereas others attempt to permt alternative sellers to sell only if their
ECP competitors choose to respond affiatively to their requests to verify consumer prescriptions
(i. affrmative verification)?l

By levelig the playig field for ECPs and alternative sellers, the provisions in the Fainess Act were
designed to foster competition in the contact lens business and provide consumers with the benefits
a competitive marketplace brings - lower prices, more choices , better service, and more
convenience. The provisions check the anticompetitive practices that have plagued the eye care

industr for the last 30 to 40 years. As Chain Sensenbrenner told the House:

(The Fairess Act) ensures that unscrupulous eye doctors wi no longer be able
hold consumers ' contact lens prescrpnons hostage , forcllg them to purchase
lenses solely from their doctor s offce. In addition, ths legislation wi make
shopping for lenses simpler and cheaper. Each year, these Americans spend
an estimated $3.5 bilon on contact lenses. Providig constUers with an
automatic right to their prescriptions wi allow them to shop around for contact
lenses based on price, service, and convernence. It is estiated that H.R. 3140
could save consumers approximately $350 mion annually, thanks in large part to
increased competition. Competition among contact lens companies wi result in

20 See, e.g. North Carolia , N. C. Gen. Stat. 90-235 , 90-236. , 90.252 (AtL15).

21 
See Texas Contact Lens Prescription Act 353. 101 (A tt. 16) see also Settlement Agreement and General Release of

Clais Between the Texas Optometr Board and 1-800 , dated May 10 2002 (Att. 17) ; Reporter s Record of Settlement
Agreement between the Texas Optometr Board and 1-800, dated Apri22 , 2002 (AU. 18)



lower prices, a greater choice of lens providers , and more convenient ways to fil
contact ens prescr1ptions.

The Fainess Act principle of mandatory prescription release enablig meanigfu prescription
portabilty has widespread support.23 For example

, the California Optometrc Association CON'
has voiced support for prescription release in the context of simar California legislation/ and the
California Board of Optometr has expressed its support in ths docket.25 In addition, multiple
states, consumers, and industr have voiced support for federal legislation mandatig prescription
release.26 Indeed, 39 state Attorneys General expressed their support to Congress for federal
legislation mandatig prescription release. 7 Moreover, the American Optometrc Association

AOA") is under an injunction pursuant to a settlement with the state Attorneys General, as a
result of the In re: Di.rposable Contact Uns Antitrust Utigation, prohibitig it from objectig to the
re case 0 contact ens prescnptions.

In addition, as discussed more fully in Section lICC), with respect to the success of the Californa
legislation, the FTC, the COA consumers , and industr have voiced strong support for permittig
tie-lited presumed verification.29 It is now critical that the FTC make contact lens prescription

release a realty for consumers 11 a manner that wi allow them to obtain the benefits of the Fairness
Act.

22 See Sensenbrenner Speech (Att. 1)

23 See, e.g. Testiony of Pegg Venable , Director of Texas Citizens for a Sound Economy, before the Subcomnuttee on
Commerce , Trade, and Consumer Protection, Commttee on Energy and Commerce, Sept. 9 2003 ("Venable
Testiony

) ("

We have also gone on record recommendig a two-year prescription requirement rather than the one-
year expiration period currently mandated in Texas. That alone would save each Texas contact lens consumer around
$110 a year, the cost of an annual exam ) (M.).
24 See, e. , Califrnia Optometric'Assodation Negotiates Contac1 Lens Legislation dated Aug. 21 2002 (A1).
25 Letter to the FTC ftom the State of Californa Departent of Consumer Affais , Board of Optometry, dated Feb. 25
2004 (Att. 21)

26 See, e.g. Martinez Testiony (A.); Gadhia Testimony (A1; Testimony oEJonathan C. Coon, CruefExecutive
Officer of I-S00, before the Subcommittee on Commerce, Trade, and Consumer Protection, House Committee on
Energy and Commerce , Sept. 9 2003 (A1); Hubbard Testiony, Sept. 9 2003 (Att. 5); Letter to the Honorable Pete
Stark (D-CA) from Consumers Union, dated July 26 2001 (Att. 23); Letter to the Honorable Pete Stark (D-CA) from
the National Association of Attorneys General, dated Mar. 18 2002 (Att. 24); Letter to the Honorable James
Sensenbrenner Jr. (R-WI from Texas Citizens for a Sound Economy, dated May 21 , 2002 (Att. 25); Letter to the
Honorable Pete Stark (D-CA) from Public Citizen, dated Mar. 14 2002 (Att. 26)

27 See 
Joseph P. Shovlin, O. Pa.rrive Verification: What s It Mean? Nov. 2002 http://www.revoptom.comJ

index.asp?page=2 716.htm (Att. 21) see also Hubbard Testimony, Sept. 9 2003 (Att. 5)

28 See in re: DispoJ-able Contact Lens Antitrust Litigation MDL 1030 (M.D. Fla.), AOA Settlement Agreement, datcd May 22
2001 (Att. 28)

29 Letter from the COli to the Honorable Lou Correa, Calforna Assemblyman, dated July 15 , 2002 (Att. 29)
Comments of the Staff of the FTC, Intervenor before the Connecticut Board of Examiners for Opticians , Mar. 27
2002, at 12 (Att. 9) ; Cruz Testimony (Att. 12) ; Venable Testiony (Att.2); Gadhia Testiony (Att. 7) ; Letter from
Texas Citizens for a Sound Economy to the Honorable Richard Burr (R-NC), dated Aug. 27 2003 

(.&).



Overview of the Current Eye Care Industry

Market Share and the Eye Care Business

Approxiately 36 mion Americans wcar contact lenses. o They spcnd $3.
5 bilon evcry ycar on

replacement contact lenscs alone. Approximately 66% of contact lens wearers are female; 10% are
18 or under; 15% are between the ages of 18-24; and 50% are between the ages of 25 to 44.

ECPs domiate the contact lens market, despite the fact that contact lens consumers who purchase
lenses from alternativc sellers save approxiately 20%.32 Accordig to 1-800' s markctig records
optometrsts currendy have 64.3% of the market; ophthalmologists have 4.3% of the market; mass
merchandisers33 have 13.9% of the market; retai chais have 9.5% of the market; and mai order
has 8.0% of the market,35 Notably, mass merchandisers and 

retai chais gcnerally have at least one
ECP at each location, so non-ECP competitors have an extremely smal percentage of the overall
market. These numbers attest to the effectiveness of the anticompetitive behavior that has
characterized ths industr.

ECPs are priariy retaiers , with the majority of their revenue comig from the retail sale of
products , and the minority comig from eye care.36 As a result, ECPs have a powerfu economic
motivation to prevent alternative sellers of ophthalc goods from sellg those goods.

The remaing one-thid of ECP revenues are from eye examiations and fittigs. When contact
lenses initially came on the market decades ago, contact lenses were custom-made &om rigtd
materials, so-caled "hard" contacts. Dispensing these lenses requied a lengthy fittig process

30 See Beales Testiony (Att. 13)

31 American Optomerric Association ("AOA"), Facts & Stats, http://ww.aoanet.org/eweb/
DynamicPage.aspx?site:: A OAStage&WebCode=CLF actsStats (.i).
32 S ec Comments of the Staff of the FTC, Intervenor before the Connecticut Board of Examiners for Opticis , Mar. 27
2002, at 10 (finding a 19% cost savigs based on a 1998 study) (Att. 9) Possible Anticompetitive Barrer to E.Commerc:
Contact Lenses, a Report &om the Staff of the FTC (Mar. 2004), at 13 (findig a 19% difference). Con/!reu approvcs
lel,slation to l,ve weares oj contact lenses the nght to their prmTiptions Washigton- , Nov. 20 , 2003 (estiating a 20% savigs)
(hJ) 
33 The mass merchandisers in the Synovate Survey ofECP Business Hours discussed in Section III(A)(1)(a)(ii) included
Wal-Mart Vision Center, Target Optical, Sam s Club Optical, Castco Optical, and Shapka Opncal. See Optical Good.r

Retail Hours a/Operation Stu1y, Synovate , Mar. 2004 ("Synovate Survey ofECP Business Hours (.1). Synovate is
one of rhe world's top research firms , and it is the market research ar of global communications specialisr, Aegis
Group pIc

34 The retail chais in the Synovate Survey ofECP Business Hours included JCPenney Optical, Pearle VisIon
Lenscrafters , Sears Optical, America s Best, Brs Optical, Eyemasters, and Cohen Opttcal. See id.

35 All numbers are approxiate.

36 See Jennifer Goodwi MailOrder Public Benift or Public' Health Threat Optometric Management (Att. 33)



involvig considerable expertie.
37 Given that the lenses were customied, consumers were

effectively forced to buy contacts from ECPs and it made sense for optometrists to sell what thl! prescrbed.

There have been, however, fundamental technological developments in the field of contact lenses
over the past twenty years. The "hard" contact lenses, which previously domiated the market and
which effectively requied optometrsts to sell what they prescribed , are vitualy obsolete. Today,
approxiately 15% of contact lens wearers wear gas permeable (GP) lenses , a more rigid lens made
of fim, durable plastic that transnuts oxygen. GP lenses, unlie soft lenses , are custom made for
each individual, and requie the ECP to measure the exact shape of the consumer s cornea to
prescribe lenses with appropriate curvatue, size, and corrective power.

The vast majority of contact lens wearers (85%) now wear mass-produced, soft contact lenses
which can be replaced on a daiy or weekly basis and do not need ECP manipulation. Technology
in ths industr has progressed to the point where for these consumers , there is no reason that
contact lenses should not be treated the same as mass-produced pharaceuticals, wherc a
professional prescribes and a separate entity sells. However, the regutory scheme governg the
sale of contact lenses has faied to adjust with the changes in technology, and indeed in many states
has been manipulated by ECPs to prevent their customers from purchasing lenses from alternative
sellers.

The current eye exam/ fitting process for contact lenses generally includes a slit lamp assessment to
detenne general ocular health (e.g. tear qualty and presence of disease), refraction to deternue the
necessary lens power, and a fittig and measurement process to detenne the lens curvatue and
diamcter. The fitting process is gcncrally fairly easy. A study on a group of patients, who had
previously discontIued contact lens wear, found that only three of 229 patients could not be fit at
the fist trial fittig.40 The thee who could not be fit, could not be fit for non-lens related reasons.
(One simply had an aversion to touching his eyes, and two were unsuitablc for stock lenses and did
not want custom lenses.) Notably, of the 226 patients who were fitted, there was a 77% overall
success rate , with a 91 % success rate for patients fitted in 2-weekly / monthly soft sphencallenses
and an 89% success rate for daily disposables. Thcse success rates are remarkable given that
everyone in the study had previously been unsuccessful wearing contact lenses-

Most intial exam/fittig fees also include a follow-up appointment 7-10 days after the intial
appointment to ensure visual acuity, fit, and comfort.41 However, the follow-up appointment may

37 Jee generaljy, lGnsas v. Doolin, et aL 497 P.2d 138 (Kn. Supr. Ct. 1972); see also Written TestinlOny of Jonathan Coon
Chief Executive Officer of 1-800 , before the FTC Workshop: "Possible Anticompetitive Efforts to Restrict
Competition on the Internet " Oct. 9 2002 ("Coon FTC Workshop Testiony") (At).
38 Jtark Intrduces Contact Lens Premiption Release Act qf2001 Statement of Congrcssman Pete Stark (D-CA), May 16, 2001
http;/ /ww.house.gov / stak/ documents/ 1 07th/ contactstatc.html (At); Statistics on Contact Lens Wearers in the

, the Contact Lens Council, http://ww.contactlenscouncil.org/scon-stats.htm (based on 2000 data) (.\tt. 36)

39 Jee Hubbard Testiony, Sept. 9 2003 , at 5- (Att. 5)

4U G. Young, et aL multi-centre stucf rf lapsed contact lens wearers 22 aphtha!. Physiol. Opt. 516 (2002) (At).
41 Intervew with Larry Edelson, Industry Consultant for Opticare, datcd Mar. 23 , 2004 ("Edelson Intervew ); Intcrvcw
with Anthony J. Micale, M. , dated Mar. 23 , 2004 ("Micale Intervew ) (Dr. Micale has been in private practice for over
30 years and specializes 1n contact lenses); Intervew with .\fichael Coopcr, O. , dated Mar. 23 2004 ("Cooper



be waived if the consumer is not a ftrst tie user, and if the prescription and the contact lens have
not changed.

ECPs use diagnostic, or sample, contact lenses as part of the fittig process virtualy 100% of the
tie.43 It is our understandig that ECPs do not pay for these diagnostic, or sample, lenses. 1he
manufacturers offer diagnostic lenses for free to ensure that thcir contact lenses are fitted, and
therefore, prescribed.44 Manufactuers have every incentive to mait:l ths practicc. Gcnerally,
when a manufacturer inttoduces a new disposable lens, the manufacturer wil offer a "fittig set" for
free or for a nomial charge.

The "fittig set" is a cabinet of free lenses marked "sample , not for resale.,,4( Ihe manufactuers

replenih "fittig sets" based on the number of revenue lenses the ECP purchases. Generaly, an
ECP wil receive one sample for every SlX revenue lenses (l. for every box). Some manufactuers
wil automatically send the sample lenses with thc revenue lenses , although others wil simply keep
track of the number of sample lenscs to which an ECP IS entitled and send them at the ECP'
request. ECPs who clai that they do not have enough sample lenses to usc during contact lens
examiations and ftttigs are liely inappropriately giving sample lenses to famy, friends, and staff.
The only case whcrc a manufactuer may no longcr have samples is where the manufacturer is tring

Intervew") (Dr. Cooper has a diagnostic and therapeutic license in Ohio, :Mchiga, Washigton , and Californa, and he
1S actively practicing in Ohio and :Mchigan. He has been in practice since 1983).

42 :Mcale Intervew; Cooper Intervew. The tye of the lens ultimately dispensed wi generaly depend on several
factors. Edelson Imervew; Micale Intervew; Cooper Intervew. The fist factor is whether the eye has a spherical
shape, or whether there are some flat areas that create an astigmatism. Patients with any signficant astigmatism
generally receive soft toric lenses , which arc mass produced by most major manufacturers just lie soft lenses shaped to
fit spherical eye shapes. The second factor is base curve. If the curve is too tight, it can compress the eye, and if the
curve is too flat, the lens can slip. However, most of the major soft contact lenses only have one or two base curves.
Notably, the median base cure ranges between 8.6 and 8.8. Notably, the median base curve ranges between 8.6 and 8.
One expert optometrist (Cooper Intervew), who has been practicing for over 20 years estimates that 75% of consumers
can wear the median base curve, and an expert ophthalmologist (1cale Intervew), who has been practicing over 30
years mentioned that some doctors for ths reason do not even bother to measure curatue.

For some patients , such as those over 40, who need correction for short distances as well as long, there is a thrd factor 
i.e. lens power. For those patients , multifocallenses or monovision lenses are appropriate. Notably, multifocallenses
do not work for everyone and require some tral and error, as opposed to monovision lenses, which work an estiated
80% of the tie. Thus, patients with multifocallenses requie morc "chair tie" and ECPs generally charge more for
those fittigs. Edelson Intervew.

43 :Mcale Intervew; Cooper Intetvew.

44 See, e. Memorandum to All US Vision Associated Doctors, dated Mar. 16 2004 (stating that US Vtsion , a retailcr, has
had a policy of supplying sufficient diagnostic lenses, and that it plans to continue thts policy) (At).
45 Edelson Intervew; Cooper Intervew.

46 Edelson Intervew.

47 Notably,
J&J Vision Carc , a major contact lens manufacturer, has an explicit policy to ensure that ECPs and other

sellers do not sell diagnostic lenses or use them for commercial purposes. See J&) Vision Care Customer Policy, Nov.
2002 (hJ).



to discontinue a contact lens line that uses an older technology (e.g. Surevue).48 Indecd, thc cxpert
optometrst and expert ophthalologist interviewed for this segment both stated that they had never
paid out-of-pocket for sample lenses in theIr 20 and 30, respective, years of practice.

Consumers Value and Desire Convenience in Purchasing Contact Lenses as
Well as Inexpensive Prices

As stated above, consumers who purchase contact lenses from alternative sellers may save
approxiately 20%.

50 However, converuence 1S also an extremely valuable component of the
contact lens busincss. Convenience is particularly important to consumcrs who wait to replace
their contact lenses unti the last miutc, consumers who may lose or tear lenses , and consumers
who travel. Many consumers are wig to pay a prcmium for convenience. For example
approxiately 33% of 1-800' s customers choose to use express mai services, dcspite the additional
fee of$15-$18.

To accommodate the needs of such consumers, 1-800 has worked hard to make the orderig and
delivery of contact lenses as converuent and as reliable as possible. Customers can order from 1-
800' s website 24 hours a day, seven days a week ("24/7"), and 1-800' s call center is open every day
except Christmas , the 4 of July, and Thanksgiving, Monday through Thursday, from 6 a.m. to 10

m. MST, Satuday, from 6 a.m. to 9 p.m. MST, and Sunday, from 8 a.m. to 4 p.m. MST. 1-800

also stocks approxiately 40,000 different SKUs - giving the company the abilty to fi 95% of
orders thc samc day (lengty prescriptIon verfication delays now cause many consumers to wait
evcn though their lenses are in stock and ready to ship).

800 takes pride in its exemplary customer service and its abilty to delivery contact lenses to
consumers quickly. The following comments from 1-800' s customers represent thousands we have
recelVed over the last ten years:

WOW!!!!!! That was probably the quickest response I've ever gotten from a business.. . I
am gettig rcady to go out of town and wanted ths order before I left. Now I wil have
them in time. Agan, thank you so very much for being so prompt.

You guys are AWESOME! I have always told all my friends and famiy how casy and fast it
is to order contacts from you.

48 Cooper Intervew.

49 Micale Intervew; Cooper Intervew.

50 See, e.g. Comments of the Staff of the FTC, Intervenor before the Connecticut Board of Examiers for Opticians,
.\ar. 27 , 2002, at 10 (findi a 19% cost savings based on a 1998 study) 

(.&); 

PrJSible Antkompetitive Bamers to 

Commem: Contact Lenses a Report from the Staff of the FTC (Mar. 2004) (ftdig a 19% difference); Congres approves

fegjshtion to give wearers of contact lense the right to their prescrptions Washigton- , Nov. 20 2003 (estimating a 20% savings)
(Att. 10)

51 See, e.g. Karlen Lamperell Eyecare ProfeJ"ionaLJ" Compete on Changjng CL Plqying Fied VisionMonday.com, Mar. 24 2003
(Att. 40)



Good morng. I just wanted to drop you a note to say that I received mylens ths morng
aleady. Wow, what great service you have, I am so thried because I was told that it would
not arrive unti Tuesday, you have saved the day oncc again.

WOW!! I don t usualy do this but I havc to tell you. . . . what a pleasure ordenng contacts
from you. I have never ordered contacts off the wcb. My kids always come to me at the last
miute and tell me ' re out of contacts!" . So, when I ordered contacts ths morng
and faxed the doctor s prcscription I thought it would take at least a couple weeks to get
them. Now, only how:s after I ordered I am gettig an e-mai saying that they have been
shipped. YOU GUYS ROCKIII Thanks so much and I look forward to a long business
re ations 1p.

If the Faiess Act reguations arc carefully framed to ensw:e meanigfu prescription portabilty,
many more consumers can obtain this level of value and convenience, both from alternativc sellcrs
and from ECPs , who wi fially be requied to compete based on the parameters of price and
convemence.

Strctual Deficiencies in the Eye Care Industr Fostcr Anticompetitive
Behavior

The anticompetitive practices in which ECPs have engaged for the last 30 to 40 years are fostered by
two strctual problems in the eye care industr: (1) unlie most physicians , optometrsts can sell
what they prescribe S) givmg optometrsts incentive and opportunity to prcvent competition from
alternative sellers, and (2) ECPs domiate state boards, which establish and cnforce state regulations
affectig ophthahnc products and services , and have worked together for 30 to 40 ycars to
influence state laws and reguations, giving ECPs signficant competitive advantages over alternative
sellers.

Unlie most physicians, optometrists can sell what they prescribe. The American Medical
Association s ("AMA' ) code of educs for physicians properly advises agast this practice. It
makcs an exception in extremely lited circumstances (e.g. where travelig to the nearest pharacy
would jeopardie the welfare of the panent).S4 According to Section E- 063 of that code;

In-office sale of health-related products by physicians presents a fiancial conflct
of interest, nsks placmg undue pressure on the patient, and theatens to erode
patient trst and undenne the priary obligation of physicians to serve the
interests of their patients before their own.

52 See Miscellaneous 1-800 Fan Mall (names have been redacted for privacy reasons) (Att. 41)

53 Even the more scrupulous ECPs concede that " (cJontacts are commodities. Optometrists who think they are entitled
to sell contacts at a profit may as well sell any and al other commodities at a profit. Do general practitioners profit from
the dru they prescribe? Health care practitioners should provide servces. Retailers (or wholesalers) should provide
goods. I don t understand the controversy." Paul Farkas Seniordoc Profit from Service or Product ECP E-mai Forum
Nov. 28, 2003 (8;58 a. (Att. 42)

54 See AMA , E- 063 Sale of Health.Related Products from Physicians ' Offices (A1); see al.ro AMA , E- 06 Prescribing
and Dispensing Drugs and Devices (Att. 44)

55 AIvLi\ , E- 063 Sale of Health-Related Products from Physicians ' Offices (Au. 43)



By writmg a prescnptlon , a phys1Clan IS essentially makmg a declSon as to how his or her patient wil
be spendig money. The arrangement whereby a physician prescribes and lcavcs thc patient to
purchase from another entity protects the patient from potential conflcts of interest in this
transaction, enhances confidence in the physician on the part of the patient, promotes competition
cncourages innovation, and faciltates consumer choicc.

Unfortately, optometrsts are free to settle in their own favor the conflct of interest between the
optometrist's desire to make money and the consumer s desire to save money. Thc optometrist can
select for a patient a contact lens that is only available from that particuar optometrst, or a contact
lens that the manufactuer refuses to make available to alternative sellers. Among equivalent lenses
an optometnst can even select the lens that makes hi or her thc most money.

Second, as sumaricd in 1-800' s commcnts to the FTC regardig E-competition, ECPs dominatc
state boards, which establish and enforce reguations that affect ophthahnc products and scrvices
and they have worked together for 30 to 40 years to influence state legislation.56 

Julanne D'Angelo
Felleth, a law professor at an institute that has studied state reguation of professIOns for 21 years
observcd that: " (wJhen a profcssion controls its own rcguatory agency, it focuses on issues not of
public protection and enforcement but of enhancing the barriers to entr and expandig its scope of
practice.,,57 It is routie for ECPs to rotate between memberslup on state boards and thc leadership
of ECP trade associations.

Indeed, these ECP mfluenced state laws and reguations often impose disproportionate burdens 
alternative sellers, prevent competition, increase consumer priccs, and actually compromise rather
than promote ocular health. In 1980, the FTC Itself found that "the avcrage cost of an eye exam is
35 percent higher in cities with restrctive commercial practices for optometrsts. ,,60 Moreover, to

56 See, e. Comments of Julianne D'Angelo Feleth, Admistrative Director, Centcr for Public Interest Law, before
the Joint Legislative Sunset Review Committee , Sunset Heari Board of Optometry, Dec. 5 , 2001 ("Fellmeth
Comments (A.).
57 See id

58 See Roger Seelye, an Optometrist In Owosso , Michigan , for cxample, serves as Vice-Chaierson on the Michigan
Board of Optometry as well as the Chai of the Legislative Commttee for the Michigan Optometric Association. See

Michigan Optometric Association Website, http://ww.m1optassn.org/leadership.htm (Att. 46) ; List of .\1.chigan Board
of Optometry Members , Michigan Board of Optometr Website, http: //v,ww.nlichigan.gov cis 1607 154-
10568 17671 17G86-42773-- OO. html (Att. 47)

59 See mpra
at note 3. See also 54 Fed. Reg. 10285 , 10286 (Mar. 13 1989).

60 Ronald S. Bond et aL , EffdS of RtJtridwns on AdvertiJing and Commerdal Practice in the Projessions: The CaJe of Optometry,

Staff Report, Bureau of Economics, FTC (1980) (Au. 48) see also Ronald S. Bond et aL , Executive Summary Effeds 0/

RtJtni:tions on Advertising and Commerda/ Practice in the Projessions: The Case Optometry, Staff Report, Bureau of Economics
FTC (1980) (Att. 49) ; Morris M. Kleiner, University of Minnesota and the National Bureau of Economic Research
Occupational Licemin.g and the Inkrnet: Issue.r/or Poliry Makers, FIC Hearigs on "Possible Anticompetitive Efforts to
Restrict Competition on the Internet " Oct. 1 2002 (Att. 50)



om knowledge, there is no "competent and relible scientific evidence" that suggests that restrctive
commercial practices have any countervailng health benefit.

History of ECP Anticompetitive Practices

As the FTC irself has acknowledged, ECPs have a long history of anticompetitive practices.62 These

practices have signficantly injurcd consumers by raising prices, restrctig consumer choice
impcding innovation in the eye care industr, and ultiately "dcpriv(ing) consumers of necessary cye
care. 63 The ECPs ' priary anticompetitive practices, which are summarized herein, have included:

Refusing to release prescriptions (described by one ECP as the "what-can-I do-to-make-
releasmg-a-CL-Rx-the-hardest-thg-for-a-patient-to-obtal-game 64 (the "avoid-
prescription-release game

)),

Refusmg to verify prescription informtion provided to alternative sellers , and

Influencing state legislative and reguatory bodies to promulgate legislation and reguations
that prohibit alternative sellers from sellg contact lenses, or that otherwise disfavor
alternative sellers.

ECPs have commonly rationalied these anticompetitive behaviors as purportedly related to ocul
health. ECPs are actualy out to protect their profits. ECPs have long made unsubstantiated health
risk clas regardig the purorted risks of buying rcplacement lenses from alternative sellers. The
only support for the health risk clais that ECPs have been able to fid is self-serving anecdotal
hearsay.65 Such anecdotal evidence does not qualify as "competent and reliable scientific
evidence "66 which the FTC generally requies to substantiate health-related clas. Indeed, ECPs

61 The FTC generally defies "competent and reliable sCientific evidence" as "tests, analyses , studies, sureys , or other
evidence based on the experience of professionals in the relevant area, that have been conducted and evaluated in an
objective manner by persons qualified to do so , using procedures generally accepted in the profession to yield accurate and
reliable results. See, e. , Metagenics Inc. 124 F.TC. 483 497 (1997) (emphasis added); Gracewood Fmit File. No. 922-3056

Oune 17 1992). See infra at Section II(B) (dismissing ECP clais that buying contacts lenses from alternative sellers
rather than ECPs poses any health risk).

62 See, e. Comments of the Staff of the FTC Intervenor before the Connecticut Board of Examers for Opticians
Mar. 27 2002 (Att. 9) ; 54 Fed. Reg. at 10285; Ronald S. Bond et aL , EffN1S ojRutrictions on AdvertiJng and Commercial
Practice in the Projeuionf: The Cafe 

oj Optomdry, Staff Report, Bureau of Economics, FTC (1980) (A tt. 48)

63 54 Fed. Reg. at 10285; see also C01lents of the Staff of the FTC , Intervenor before the Connecticut Board of
Exammers for Opticians, Mar. 27 2002 (Att. 9); Ronald S. Bond et aL , Effct. ojRcstctionf on Advefing and Commercial
Practice in the Projiwionf: The Cag ojOptometry, Staff Report, Bureau of Economics FTC (1980) (Att. 48)

64 Jerty Geist Opkom- FCLCAI FCLACA S,mario. FCLA Charting, ECl' E-mail Foru , Feb. 1 2004 (5:41 a. (Att.
51)

65 See, e.g. , Law Makef It Illegal to Sell Contactf Without PrefCription CBS4, Denver, Colorado, Feb. 11 2004
http://news4colorado.com/ nationworld/local stoty 0491932S0.html/ resources stotyPritable View, as of Feb. 18
2004 (Att. 52)

66 The FTC generally defines "competent and reliable scientific evidence" as "tests, analyses, studies, surveys , or other
evidence based on the experience of professionals in the relevant area, that have been conducted and evaluated in an
objedive manner by persons qualified to do so, using procedures generally accepred in the profession to yield accurate and



have charactcristicaly avoided any comparison of complications with lcnses purchased from ECPs
versus lenses purchased from alternative sellers.67 For example, a report on contact lens
complications prepared by the Association of Reguatory Boards of Optometry merely provides raw
data regardig complications. It does not 11dicate that these complications were caused by
alternative sellers or that complications occur more frequently with lenses dispensed by alternative
sellers than ECPS.

Moreover, thesc health risk claims have been repeatedly discredited. Most recently, the FTC itself
found that there is "no systematic cvidence that sales through altcrnative channels , such as Internet
or mai order, pose any additional health risk as long as the retaier sells in accordance with a valid
prescription."m In addition, 17 state Attorneys General investigated these unsubstantiated health
cl:us and concluded:

Purchasers from alternative channels have had no greater ocular health problems
than purchasers from (ECPs). Our multi-state investigation has faied to reveal
any study showing any correlation between compromised ocular health and
recelpt oflenses though alternative channels.

To the contrar, the state Attorneys General found that competition from alternative sellers actually
increased consumer safety. With alternative sellers , consumers were apt to replace their contact
lenses more frequently because the lenses were cheaper and more accessible.

Moreover, the state Attorneys General repeatedly have asked the leading optometrc trade
association, the AOA, to produce any vald clical or scientific data of increased health
complications associated with purchasing contact lenses from alternative sellers , but no such data
has ever been produced.72 In addition, the state Attorneys General have never seen any such
eVldence of increased health complications desplte the fact that alternahve channels have been

reliable results. See, e.g. , Metagenii'S 1m: 124 FTC. 483 497 (1997) (emphasis added); Gracewood Fruit File. No. 922-3056

(JWle 17 , 1992). The followig documents , when read in complete context, reveal that no medical study or proof has
been developed or identified that proves any correlation between where a consumer obtais his contact lenses and
increased ocular health risk. See The American Optometric Association s Response to "States ' Thrd Discovery Requests
to the AOA In re: DiJpOJ'able Contact Lens Antitrust Utigation MDL 1030 (M.D. Ha. (i\tt. 53); Defendant Johnson &

Johnson Vision Products , Inc.'s Response to Plaintiff States ' Fifth Set of Interrogatories and Document Requests, In re:

Disposable Contact Lens Antitrst Utigation MDL 1030 (M.D. Fla. (Att. 54)

67 See SOl", at 60 (note 183) 

(&.).

68 See Association of Reguatory Boards of Optometry ("AREO"

), 

2003 &pOI1 on Compliration(s) Due to Contad Lenm
Dispensed Without a Valid Pmi'ription Feb. 18 2004 (Att. 55)

69 Possible Antit'mpetitive Bamer to E-Commem: Contad Lenses a Report from the Staff of the FTC (:far. 2004), at 12.

70 FTC Comments of the AGs, at 8 (Att. 6)

71 ee id. at 7; JOe afro Letter to FDA Docket No. 2003P-0291 , from 1-800, dated Jan. 13 2004 (with attachments) 

11).

72 See Hubbard Tcstimony, Sept. 9 2003 , at 7- 10 (Att. 5)



sellg contact lenses now for twenty years.73 In testiony before the House Subcommttee on
Commerce, Trade and Consumer Protection, a spokesperson for the state Attorneys General
explaied:

The States have a lot of experience in this industr. . We have over tie
become quite skeptical of the health care clais that are made about the kid of
difficulties that consumers face and the justifications for those restraits on health
care. We have asked for and never gotten the kid of evidentiry support that we
would fid necessary to give those health care clais credence.. . (HJealth care
clais have bcen made ever since competition reared its head in ths industry.
And we would have expected there to have becn a manifestation of those
concerns and better documentation of them by now. . (Als I mentioned
before, there s no documented harm from consumers going to alternative
(retaersJ, instead of their ECPs.

Indeed, the AOA and other ECP defendants in an antitrst case brought by 32 state Attorneys
General In re Disposable Contad Lens Antitmst Litigation are presently under injunctions that prevent
them from claimg that there are mcreased health risks associated with purchasing replacement
contact lcnses from alternative sellers rather than ECPS.

The completc absence of eVldence of mcreased health complications associated with purchasing
contact lenses from alternative sellers is consistent with thc cxperience of 1-800. Since its inception
in 1995 , 1-800 has fied over 10 mion ordcrs to approxiately 3. mion customers. Not a single

customer has fied a health-related cla agaist it for any reason, and to 1-800' s knowlcdge , there
has never been a report of any hcalth incidcnt attrbutable to the fact that the consumer purchased
the contacts from 1-800, rather than from an RCP.

The History of Eg1egjous Anticompetitive Behaviors by ECPs Began as Far
Back as the 1960s

ECPs established their pattcrn and practice of anticompetitive behaviors as far back as the 1960s
forcing courts and the FTC to intervene. As is thc case today, 30 and 40 years ago, optometrsts
could sell what they prescribed, and thus, they had a personal fmancial interest in establishig
barriers to competition. These barriers to competition generaly took two forms: (1) influencing
state boards to enact or enforce rules that prevent competition, and (2) refusing to release
prescriptions to prevent consumers from comparison shopping.

73 See id. at 9.

74 Excerpts from the Statement of Robert L. Hubbard, Director of Litigation, Antitrust Bureau, New York State

Department of Law, Hearig before House Subcommittee on Conuerce , Trade and Consumer Protection, dated Sept.

, 2003 ("Hubbard Testiony, Sept. 12 2003"), at 4- (Att. 56)

75 In re: DiJjwable Contact Lens AnlilrUJ-( Litigation MDL 1030 (M.D. Fla.), AOA Settlement Agreement, May 22, 2001 , at 9

(Att. 28)



ECPs Have Worked Together for 30 to 40 Years to Influence State
Legislation and Enforcement

State laws and reguations that favored certai ECPs existed even 30 and 40 years ago because those
ECPs domtnated the state optometr boards and worked together to influence state legislation and
reguations.76 Two cases Kansas v. Doolin, et al.77 and Gibson v. Berrhill

78 provide prie examples 
ECPs attemptig to use their influence with state reguatory boards to exclude competitors.

In Knnsas v. Doolin, et al./ the State of Kansas and the Board of Optometr brought a case against
several opticians in Kansas, in 1964, 11 an attempt to bar the opticians from fittig contact lenses.
Traditionally, optical dispensers were known as "opticians " and they usualy merely ground lenses
and fit eyeglasses upon the prescrption of a physician. Then, certa opticins began refractig
hwnan eyes to determe the amount of power cottection needed by the conswner. These
refracting opticians" became "optometrsts " and imediately "extended their sphere of influence

(by) successfuy obta(ing) legislation 11 vanous states recognz11g their right to exame eyes for
the purpose of determg refractive error. BO In Doolin Kansas and its Board of Optometr
claied that the "opticians" were practicing "optometr" without a license because they were fittg
contacts on the order of a prescription. The Supreme Court of Kansas ultiately rejected the
optometrsts ' attempt to exclude opticians from fitting contact lenses , concludig that the opticians
were not practicig optometr because they were not refractmg eyes.

Nine years later, in Gibson v. Berrhill 82 private practice optometrists who domiated the Alabama
Board of Optometr began warrig with corporate optometrsts. In an attempt to put corporate
optometrsts out of business, the Alabama Board brought a discipliary action against corporate
optometrsts who worked for Lee Optical, based simply on the fact they worked for a corporation.
The corporate optometrsts successfuy sought an injunction against the Board, which was
ultiately upheld by the U.S. Supreme Court, argug that the Board members were motivated by
personal profit and abused their governental authority.83 Even after the private optometrsts lost
that battle, they colluded to influence state optometr boards nationwide to adopt practices
difavorig corporate optometr and favonng pnvate optometrsts.84 ECPs were so successful at

ths that it became their pattern and practice to influence state boards to adopt anticompetitive
practices that preserved private ECPs' profit margms.

76 
See generally, Felleth Comments (Att. 45)

77 Kansas v. Doolin, eta!. 497 P.2d 138 (Kan. Supt. Ct. 1972).

78 Gibson v. Berrhill 411 U.S. 564 (1973).

79 KanJ v. Doolin, et a!. 497 P.2d 138 (Kan. SUpt. Ct. 1972).

11 Ill at 141.

81 See id. at 152.

82 Gibson v. Berrbi!, 411 U.S. 564 (1973).

83 Ill

84 See Felleth Comments (Att. 45)



In 1989, the FTC was forced to intervene to reign 11 the anticompetitive behaviors of state
optometr boards , such as litig the number of branch offices that can be owned or operated by
an optometrist and prohibitig the practice of optometr in commerciallocations. At that time
the FTC issued a rue barrig state legislatues and state boards from issuing ccrtain anticompetitive
laws, fidig that:

Some state- imposed restrctions on the commercial practice of optometr cause
signficant injur to consumers. Whe justified as necessary to protect consumers
these restrictions actually work to deprive consumers of necessar eye care
restrct consumer choice, and impcde innovation in the eye care industr.

The monetary cost 1iely to be mions of dollars annually- is great. Over half of
all Americans and more than 90 percent of elderly consumers use corrective
eyewear, and over eight bilon dollrs was spent on eye exams and eyewear in
1983. A signficant ptoportion of these costs can be attrbuted to the
ineffciencies of an industr protected from competition by state reguation. 

study done by the FTC's Bureau of Econo1lcs shows that prices for eye care are
18 percent higher in markets where chai firms are totally restrcted than in
markets where chain firms operate freely.

Ultiately, the FTC's rue was strck down on the grounds that the FTC lacked statutory
authority, but the FTC's findings wcre lcft 11tact.

To Prevent COI!c:umers from Comparison Shopping. ECPs Have
Been Refusing to Release Eyeglass Prescriptions for Years

In the 1970s , in an attempt to deter competition, the ECPs came up with the "avOld-prescription-
release gae." At that tie, ECPs had a pattern and practice of refusing to release eyeglass
prescriptions , chargig additional fees for prescription release, and! or refusing to conduct eye exams
uness the consumer also agreed to purchase eyeglasses from the ECP. In 1978, the FTC intervened
by promulgatig the Eyeglass Prescription Release Rule 88 after concludig that the refusal to release
an eyeglass prescription was an unfai act under Section 5 of the Federal Trade Commsslon Act

FTCA" 89 Specifically, the FTC determied that the inabilty to obtai prescriptions, the
surcharges for obtaining thc prcscriptions, and thc subsequent "lost opportunity" costs attributable

&5 54 Fed. Reg. at 10285.

K(' 
Id. at 10285-86.

87 Califrnia State Board of Optometr v. FTC, 910 F.2d 976 (D.c. Cir. 1990).

&8 43 Fed. Reg. 23992 Oune 2 , 1978), codified at 16 C.F.R. pt. 456 (2003).

89 15 U. c. 45 (Supp. 2003).



to the lack of comparison shopp11g subjectcd consumcrs to substantial economic 10ss.9O Indeed

with no abilty to comparison shop, convenience and lower prices were sacrificed.

Although the centerpiecc of the Eyeglass Prescription Release rue was mandatig the automatic
release of eyeglass prescriptions and prohibiting ECPs from conditionig the avaiabilty of an eye
exam upon purchasing ophthalc goods from thc ECP, the rue also prohibited ECPs from
engagig in other anticompetitive practices.91 For example, it prohibited ECPs from issuig to the
consumer any waiver or disclaier of liabilty for the accuracy of the prescription if the consumer
purchased ophthalc goods from other dispensers.92 The FTC mcludcd this provision to prcvent

ECPs from erroncously implying that other dispensers may be less qualfied.

As noted, despite the fact that the Eyeglass Prescription Release Rule has been m effect for more
than twenty-five years, sureys conducted in 1997 indicated that 68.5% of consumers were unaware
of the rule, and that a substantial number of ECPs sti refused to comply with the rue. With regard
to non-compliance, a surey found that 29.3% of patients sti did not receive their prescriptions and
10.1 % were refused prescriptions even when the consumers specificaly requested them. Moreovcr
anecdotal evidence compiled by the FTC during its recent review of thc rue indicates that the
overwhelnng majority of ECPs who dispense eyewear do not automaticaly release eyeglass
prescriptions. Ironically, despite this overwhelmg evidence, self-interested ECP associations
such as the AOA, now actually contcnd that the Eyeglass Prescription Release Rule has done its job
of educating consumers and increasing competition so well, that a prescription release rue is no
longer needed.

In re: Disposable Contact Lens Anti/mst Litigation

More recendy, ECPs have also conspired amongst themselvcs and with contact lens manufactuers
to protect ECPs from competition from altemative sellers. State Attorneys Gcneral from 32 states
and a national class of consumers brought an action against the AOA and varous other ECP
associations, individual ECPs, and contact lens manufactucrs (e.g. Johnson & Johnson Vision Care
(Vistakon) ("J&J Vision Care ), Ciba VisIon, and Bausch & Lomb), for conspirg to impede
competition from alternative sellers - In re: Disposable Contact Lens Antitmst Litigation MDL 1030 (M.
D. Fla.

90 43 Fed. Reg. at 24003.

91 16 C.F.R. pt. 456 (2003).

92 See id.

93 See 69 Fed. Reg. at 5452.

94 See id.

95 See id.

96 Plaintiff States included: Alabama , Alaska, Arizona , Arkansas , Californa, Connecticut, Delaware, Florida, Idaho
Illois , Iowa, Kansas, Louisiana, Male, Maryland, Massachusetts , Michigan, Minesota, Missouri, Nevada, New Jersey,
New York, North Carolia, North Dakota , OhIo , Oregon , Pennsylvana, Texas , Utah , Virginia , West Virgia, and
Wisconsin.



No longer content to cngage in anticompetitive practices alone, ECPs and ECP trade associations
coerced manufactuers into colludig with them by threatenig to boycott the manufactucrs. For
example, one promient ECP wrote to manufactuer J&J Vision Care a letter that included the
following threats:

Because of our role as early Acuvue innovators, our colleagues are turug to 
to help them cope with the erosion of their Acuvue market. Unless we can get
some answcrs in thc vcry near futue, we might be the "fist in, fist out" With
no other alternatives , I suspect that my colleagues wi follow suit. . .

(RegardigJ&J Vision Care s "ECP Only" sales policy) This is not enough! I
believe it wil requie extraordiary measures to reverse ths downward spiral of
the Acuvue market. The salvation of the disposable lens market wil requie an
eye care practitionerj manufactuer partnership and a wilgness to be aggessive

. 97an ynanuc.

The evidence compiled by the state Attomeys General in In re: Disposable Contact Lens Antitrust
Litigation documented how the defendants conspired to artificialy inflate the price of contact lenses
and to protect their profits from lens sales by: (1) restrctig the demand for replacement lenses
from altemative selers, and (2) rcstrctig the sale of replacement lenses from manufacturers or
diverters to alternative sellers (i. the supply), in violation of antitrst laws.

91\ The state Attorneys
General also had evidence that the defendants ' anticompetitive practices caused substantial

. . 

econonuc ilJur to consumers.

Efforts to Suppress Consumer Demand

The state Attorneys General had evidence that the defendant ECPs ADA andj or the other
defendant trade associations targeted ECPs, state legislatues, regulatory bodies, and even
manufactuers, in an attempt to supprcss consumcr demand for lenses from alternative sellers. The
ECPs and trade associations contiued their pattern and practice of anticompetitive behaviors
dcveloped in the 1970s, urging ECPs to:

Play the "avoid-pre scription-release game

); Never let the prescription leave the office lOo

97 Jee SOF, at 66-67 (quotig a letter from Dr. Ron Snyder to J&J Vision Care) (Att. 3)

98 See generally, SOF (Att. 3) see also Letter to the IIonorable Donald Clark, Secretary, FTC from Representative Pete
Stark (D-CA), dated Sept. 2, 1997 (Att. 57)

99 See Declaration of Douglas F. Greer on Behalf of the Thirty-One Plaintiff States In re: Di-rpo.rable Contact Len.r Anti/m.

litigation Case No. MDL 1030 (M.D. Fla.), May 1999 (Att. 58) ; m al.ro Douglas F. Greer, Ph.D. , Supplemental
Declaration on Damages in the Contact Lens Case, March 2001 (Att. 59) Nationwide Suroey 0/ Contact Lens Weares SRI
Consultig, Apr. 27 , 1999 (Att. 60)

ilK) SOF , at 6 , 24 (citing the Wisconsin Optometric Association s 1988, "Never let the prescription leave the offce
advice to ECPs on how to combat demand for lenses from alternative sellers) (Att. 3)



); Hide prescription information from lens wearers by using removable labels and! or bar
codig on product labels,101

); Requie patients to enter into year long contracts with ECPs for lenses 102

); Use prescription release forms with unnecessary and unreasonable restrictions, and! or
liabilty release forms " someties with references to possible prosecutions under

fabricated laws if the laws were not followed 103 and

Contiue to assIst in legislative efforts il states that are working to control the sale of
contact lenses by non-licensed, over the-counter or mai order vendors. l04

Worse yet, the state Attorneys General had evidence that the AOA even published an article
entitled

, "

Making Contact," which presented misleading data from a surey to suggest that there
were health risks associated with purchasing replacement lenses from alternative sellers. The article
falsely stated that " (s)ixty percent of those who obtained their lenses through unconventional
sources were found to have cliical problems - "IOS The artcle used ths false and misleadig
information to urge ECPs to contiue to lobby state legislatues to prevent alternative sellers from

106se g contacts.

Notably, the surey s own author testified that he did not consider it a scientifically valid sureyor a
fai and honest representation of the actual state of medical affais.10 Moreover, discovery revealed
that the ECPs and their associations had considered doing a legitite study comparig the safety of
purchasing contact lenses from alternative sellers versus ECPs, but rejected the Idea, in paxt, out of
fear that it would not support their health risk clais.

The AOA also went to great lengts to design a model policy to help members and state
associations enact laws that would restrct the abilty of alternative sellers to sell contact lenses.
Over the objections of the AOA' s legal counsel, who raised antitrst concerns, the AOA Contact
Lens Section recommended that the AOA Board enact a policy that stated: "' it is thc position of the
(AOA) that the dispensing of contact lenses be provided only by eye care practitioners who are

101 .lee id. at 23.

102 See id.

103 See id. 34-36 (In fact, the authors of one of the most restrctive forms admitted that " 'We just made it up

); 

se also In
re: DiJposabJe Contad Lens Antitrust litigation Case No. MDL 1030 (M.D. Fla.), Order of Feb. 26 2001 , at 6 (Att. 61)
Hubbard Testiony, Sept. 9 2003 , at 2- (Att. 5)

104 SOF at 26 (quotig an artcle published in "Makig Contact" by the Chairman of the AOA Contact Lens Section, in
the Spring of 1989) (Att. 3)

lOS ld at 19- , 57-60.

106 Jeeid. at7.

107 .lee id. at 60.

108 See id. (note 183).



licensed to prescribe contact lenses.",109 Because of 
antitrst concerns the language was softencd

and "health risk" pretexts wcrc added, such that the policy stated:

RESOLVED , that the sale of replacement or duplicate contact lcnscs without
verificahon and ongoing evaluation of the contact lenses is detrental to the
health and welfare of the patient; thus , replacement or duplicate contact lenses
should be evaluated on the eye by a practitioner authorized to do so pursuant to
state law. l1O

Eventualy, the AOA setded on a more faciay legal policy, but the policy retained the health risk
pretext, calg for: "' the adoption of laws or regutions prohibitig the sale of contact lenses
diecdy to the consumer without proper patient management, examiation, and ongoing evaliltion

. . 

",111
Y a prachhoner au otlze to 0 so pursuant to state aw.

Moreover, the state Attorneys General had evidence that the ADA, in conjunction with state
associations in Wisconsin, Calforna, Michigan, and Illois, among others, was workig to cut off
demand for alternative sellers, dealig with the issue of prescription release at the state level. 112

addition, the Wisconsin Optometrc Association was workig on state reguations and "model"
prescription tenrology that would keep alternative sellers from being able to sell contact lenses.
Simarly, the COA was actively pushing Californa legislation that would bar alternative sellers from
selg contact lenses altogether, and the COA even tred to enlist the support of contact lens
manufactuers, such as Bausch & Lomb. 1 14

The AOA and state associations , such as the COA , also colluded with manufacturers to fight off
competition from alternative sellers. For example J&J Vision Care discussed varous methods 
suppressing thc dcmand from alternative sellers, includig, producing 'private label contact lenses that
could only be purchased by ECPS 115 and manufactuer advertising campaigns urgig consumers to
see ECPs. l1(' Simarly, Bausch & Lomb advertsed to ECPs that its SeequencecI lenses used coded
prescription mformation on the packagmg to prevent consumer access, and artificialy short
expiration dates printed on the packaging to force consumers to retu to an ECP sooner than
would otherwise be necessar.

109 Id at 23 (quotig the Proposed Resolution from the Florida Consolidated Facts).

110 !d. at 23-24.

11 Id at 25 (quotig the Resolution Passed July 1 , 1988, Florida Consolidated Facts).

112 See id at 33.

113 . ee id at 23-24.

114 
See id at 25.

115 See id. 
at 68; see also Elyse Krasnogok Making Contacts WoTih II http://ww.2020mag.com/lssues/1 998/

Sept/makecontacts.htm (Att. 62)

116 See SOF, at 68 (Att. 3)

117 Seeid. at 29.

- -



In addition, Bausch & Lomb launched a "B&L University" effort, the "B&L Dream Team
program, and "Patient Loyalty" programs to teach ECPs , among other thgs , how best to deflect
prescription requests from consumers. liS Moreover, on July 15 , 1992, Bausch & Lomb issued a
press release announcing that it would include a new advisory in product inserts stating that:

To safeguard your rye health, Bausch Lomb re'Ommends that you purchase your contact

lenses onlY 
frm your 

ye care practitioner and that you see your eye care practitioner
119reguarly for checkups.

Further, Bausch & Lomb assisted state optometrc associations "in their economic rather than health
care based, efforts to change their state laws and reguations regardig 'prescribing and dispensing of
contact lenses. ",12o

Efforts to Restrict the Sale of Replacement Lenses to Alterative
Sellers (ie.. Supply)

The evidence compiled by the state Attorneys General also indicated that the defendants sought to
prevent the sale of contact lenses to alternative sellers by coercing "manufactuers into adopting and
more actively enforcing ECP-only distrbution policies for thei replacement lenses,"121 and by
makg an "effort to sanction those ECPs that supplied lenses to alternative channels."lzz

For example, regardig collusion with manufactuers , the state Attorneys General had evidence that
on October 5 , 1989, the AOA met with J&J Vision Care to discuss a plan to eliate sales to
alternative sellers. This plan included, among other thgs: (1) J&J Vision Care changig the
labelig for Acuvue to make it clear that the product was only for prescription use by licensed ECPs
(2) J&J Vision Care sendig a letter to pharmacy associations to announce a policy of only sellng
lenses to ECPs , (3) AOA sendig the J&J Vision Care pharmacy association letter to state optometr
boards commendigJ&J Vision Care s action, and (4) J&J Vision Care potentially giving the names
of ECPs who are diverters to AOA so that the AOA could discuss ths behavior with state boards. I;!;

Soon after ths meetig, J&J Vision Care in fact changed the Acuvue labelig, sent the letters to
pharmacy associations in accordance with the plan, cut off sales to Contact Lens Supply, an
alternative seller, and batred Lens Express, another alterative seller, from operug an account even
though the company had a pre-existing relationship withJ&J Vision Care. 124

J&J Vision Care also

11 See id. at 98.

119 1d. at 99 (quotations omitted).

120 Id. (emphasis added) (quotations omitted).

121 In rc: Disposable Gontact Lens Anti/nut Utiga/ion Case No. :MDL 1030 (M.D. Fla.), Order of Feb. 26 , 2001 , at 6 (Au.
61)

122 Id.

See SOF, at 47-48 (Att. 3)

124 
See id. at 49-51.



announced its intent to cut off diverters. Furthermore, by Februar 1990, the AOA announced in
its publication that it would follow up on the policing agreement. Once J&J Vision Care made its
policy announcements , the AOA uscd the announcements to convince other manufactuers, such as
Wesley-Jessen, CIBA Vision, and Cooper Vision to announce sunar policies.

The Settlements With All of thc Defendants Included Injunctive
Relief and Monerary Payments

In the end, the varOUS ECP and manufactuer dcfcndants settled by agrccing to injunctive relief
requiing them to discontiue a wide array of anticompetitive practiccs , and to pay collectively over
$80 mion in compensation. 126

CIBA Vision - CIBA Vision agrecd to pay approxiately $5 mion, and agreed to sell to
altcrnative sellers and ECPs on a non-discriatory basis. 127

Bausch & Lomb - Bausch & Lomb agreed to pay $8 mion, provlde customcrs with a
package of goods and serv1ces wort $9.5 mion, and sell replacement lenses to altcrnativc
sellcrs and ECPs on a non-discrinatory basis.

J&1 Vision Care - J&J Vision Care agreed to pay $25 mion, provide customers with a
package of goods and servce worth $30 mion, and sell replacement lenses to alternative

. 129se crs on a non- scnnatory aSlS.

AOA - The AOA agreed to injunctive relief and a monetar payment of$750 000Y

Notably, the A01\ , among other thigs, expressly agreed not to: (1) object to the release of contact
lens prescriptions to patients, unlcss an optometrist believes that not releasig a prescnption 
necessary to protect the health of a specific patient, (2) represent diectly or indiectly that ocular
health may be compromised by purchasing contact lenses from an alternative seller rather than an

125 Sedd at 55-56.

126 See
, e.g, Press Releases re: Bausch & Lomb, Office of the New York State Attorney General Eliot Spitzer, dated Feb.

2001 WWW(wg

...

press/2001/feb/feb20a 01.html (A.); Press Release re; Ciba Vision , Office of the
New York State Attorney General Eliot Spitzer, dated Nov. 3 , 2000, http://ww.oag.state.ny.us/press/2000/nov/
nov03a 00.hrml 

(.:); 

Contad Lens Antitrst uw;uit Settles Lens Wearers Eligiblejor Benefts :News Release Iowa Dept.

of Justice, May 23 , 2001 , ww.state.iowa/us/government/ag/contaCt lenses J.j.htm (

127 Hubbard Testiony, Sept. 12 , 2003, at 8 (Att. 56)

128 See Press Release re: Ciba Vision, Offce of the New York State Attorney General Eliot Spitzer, dated Nov. 3 , 2000

http://ww.oag.state.ny.us/press/2000/nov / nov03a 00.html (Att. 64)

129 See In re: Disposable Contact LenJ Antitrust utigation MDL 1030 (MD. Fla.), Settlement Agreement with )&) Vision
Care, dated May 10 , 2001 , at 11- 12 (Att. 66) Contact unJ Anti/ruJt Lawsuit S eltleJ LenJ Wearers Eligiblefor Benefts News
Release Iowa Dept. of Justice , May 23 , 2001 , ww. state.iowa/us/government/ag/contacClenses-J-J.htm (Att. 65)

130 In re: Disposable Con/act um- Antitrust utigation MDL 1030 (MD. Fla.), AOA Settlement Agreement, dated May 22

2001 (A1).



ECP, (3) encourage ECPs to boycott certain lens manufactuers or to write prescriptions for lenses
based on the lens manufactuer s relationship with alternative sellers, or (4) enter into an agreement
wIth any manufacturer to restrict the supply of contact lenses to alternative sellers. 131

The fact that the AOA was enjoined from makig unsubstantiated clais regardig the health risks
associated with purchasing contact lenses from alternative sellers is lugWy signficant. As
mentioned, ECP clais that purchasing contact lenses from alternative sellers somehow
compromises ocular health have been discredited.13 Since the AQA setdement, the state Attorneys
General repeatedly have asked the AOA to produce any valid clinical or scientific data of increased
health complications associated with purchasing contact lenses from alternative sellers, but no such
data has ever been produced.

Post In re: Di.rposable Contad Lens Anti/mst Litigation - ECPs Contiue Their
An ticompetitive Practices

Unfortnately, the settement agreements in In re: DiJjosable Contact Lens Antitmst Litigation did not
curb the anticompetitive activities of most ECPs. The contact lens mdustr has continued to be
victized by the anticompetitive practices of ECPs and related market inefficiencies, largely driven
by: (1) optometrsts' inherent conflct of interest in being allowed to sell what they prescribe, and (2)
the fact that ECPs sti domiate state boards and work fervently to establish regulations that hinder
rather than promote competition from alternative sellers.

ECPs Sti Engage In Anticompetitive Practices

As mentioned, the fact that optometrsts can sell what they prescribe creates a fundamental conflct
of interest that works to the detrent of consumers and competition. 134 Given that ECPs rely on
the sale of ophthahc goods, includig eyeglasses and contact lenses, for the majority of thei
revenue , they have a powerfu economic incentive to exclude others from the market. Simarly,
given that ECPs are the gatekeepers of contact lens prescriptions and that they have access to their
customers, they have ample opportunity to engage in behaviors that prevent fail competition.

Indeed, even after In re: DiJposabie Contad LenJ' Antitrust Litigation ECPs continued to engage in
tactics, such as:

131 Specifically, the settlement agreement stated; "The AOA shal not represent directly or indirectly that the incidence
or lieliood of eye health problems arising from the use of replacement disposable contact lenses is affected by or
causaly related to the channel of trade from which the buyer obtais such lenses. Specifically, the AOA shall not
represent directly or indirectly that increased eye health risk is inherent in the distrbution of replacement disposable
contact lenses by mail order, pharmacies , or drug stores. This paragraph shall not prohibit the AOA from makig such
representations where such representations are supported by valid , clical or scientific data. Id at 9.

132 See supra discussion at Section II(B).

133 Hubbard Testiony, Sept. 9 2003 , at 7- 10 (Att. 5)

134 Felleth Comments (Att. 45); Letter to the Joint Legislative StUset Review Committee from JuJanne D' Angelo
Felleth, dated Jan. 4, 2002 ("Felleth Letter

') 

(Att. 67)



(1) Outrght refusal to release or verify prescriptions;

(2) Evadig or ignorig requests to release or verify prescriptions;136

(3)

(4)

Misleadig consumers about thelt legal right to thelt prcscription;

Falsely claimng increased hcalth risks from purchasing replacement lenses elsewhere;13B

(5)

(6)

Conditionig eye care on the consumer s agreement to purchase lenses from the EPC;

Utiing a host of tactics to dissuade consumers from obtaing their prescription (e.g. delay
tactics , liabilty waiver forms 13 chargmg fees to relcasc prcscriptions);

(7) Rendering prescriptions useless for purchasing lenses elsewhere (e.g. writig abbreviated

expiration dates as short as one day, l40 releasing eyeglass prescriptions, rather than contact

13S See, e.g. , Lens Users Ptr Higher Prices B'!ing Contact Lensesfrom Someone Other than Your Doctor Can Save You Big Bucks. But
It's Not Eary In Michigan, Wher Ma'!y OJliee.r SimplY Won t Hand Over the Precrption Detroit Free Press , Dec. 4, 1998 ("
50 optometry offces surveyed , ony one would release a contact lens prescription to patients after an exam ) (At
ti); Ronald P. Snyder, O. , F.A. Winning the War Again.rt Mail-Order Lontact LenseJ Optometry Today an./Feb.
1993) (Att. 69) ; Hubbard Testiony, Sept. 9 2003 , at 3 , 6 (Att. 5)

136 See, e.g. Martnez Testiony (reporting that some consumers that she intervewed, who asked thei ECPs for a
prescrption "were stalled unti thei prescription expired, (or otherwse) treated deceptively (Att. 8) see also 1-800
Conflcting Responses to Verification Requcsts (indicatmg that ECPs are playig games to thwart alternative sellers
sales) (Att. 70) ; Rich Kirkner When Mail-Order Calls, How to Verify an Rx- or Not Review of Optometry Onle (Sept. 15
2002) (Att. 71)

13 See, e. Hubbard Testiony, Sept. 9 , 2003 , at 3 , 6 (Att. 5) infra discussion at Section IV (discussing the Texas
Optometrc Association Website, http://texas.optometry.net/public/patientrights/index. asp) (Att. 72) see also 1-800
Letter to Beverly Rothstein, Office of the Chief Counsel, Food and Dn1g Admstration, dated Sept. 24, 2002
(chronicligJ&J Vision Care s misstatements about prescription verification) (A).
138 See, e.g. Letter from Eliot Spitzer, Attorney General of New York State to Counsel for the AOA, dated Sept. 4 2003
(chroniclig incidents where AOA has recently claimed or implied that alternative sellers jeopardize consumer eye
health, in violation of the 11junction) (Att. 74) . The AOA also contiued to lobby for state laws that favored private
ECPs , to the detrient of alternative sellcrs , such as affirmative vcrification laws , using ocular health as a pretext for its
support, in violation of the injunction. See E-mai from Robert Hubbard to Biard MacGuicas ct aI. , AOA Bulldin 42,
Vol. , dated Apr. 30 2003 (Att. 75); 61 (43) AOA Bulcti from the Statc Govcrnment Relations Center, dated Apr. 7
2003 (Att. 76) ; Arkansas H.B. 2286 An Act to Amend Provi.rions ri the Arkansa.r Code Peraining to the Practit"/J riOptometry,
Mar. 31 , 2003 (Att. 77) ; ADA State Legislation Monthly Newsletter, dated Apr. 2 2003 (Att. 78) ; AOA News Onlie
dated Apr. 21 , 2003 (Att. 79) ; AOA News Onle , dated Mar. 24 , 2003 (Att. 80) ; AOA News Online , datcd May 5, 2003
(Att. 81)

139 See, e.g. Hubbard Testiony, Sept. 9 2003 , at 3 , 6 (Att. 5)

140 Jee, e.g. J oe B. Goldberg, O. , F.A.A. If You Can t Beat Mail Order Companies, Join Them Contact Lens Spectru:
Readers' Forum Oune 2002) (Att. 82)



lens prescriptions 141 and writing prescriptions for "private label contact lenses,"142 or "doctor
143 

exc USlve contact enses ; an

(8) Otherwise interferig with contact lens sales by alternative sellers. 144

ECPs routiely publish articles in their trade publications and post notices on Internet bulletin
boards givig tips on how to discourage consumers from obtaining their prescription and on how to
prevent competition from alternative sellers.

Seve1al ECP articles go so far as to recommend using an alternative seller s verification request as an
opportnity for the ECP to interfere with a transaction and make the sale hiself. 146 ECPs tyically
accomplish ths either by' (1) contactig consumers diectly to persuade them to cancel thetr
contracts with the alternative seller, a practice that arguably amoUfts to tortious interference with
contract, or (2) causing the alternative seller to cancel the order by lfproperly refusing to release or
verify the prescription and then contactig the consumer to make the sale. 7 Examples of such

ECP advice include:

ll call the patient and tell hi we re not going torelcasc ths information without his
permission. Then we say, "Actually, we re a litte surrised because we can get you contact

.. 

,,148
enses more competI1:ve y an you can get em t ere.

141 See, e.g. Martinez Testiony ("One mdividual asked for their contact lens prescription and received instead an
eyeglass prescription. Unfortnately, ths individual had always been a contact lens wearer and had never received an
examiation for eyeglasses (Att. 8)

142See, e.g. Hubbard Testiony, Sept. 9 2003 , at 3 , 6 (Att. 5)

143 See, e.g., Usirrg Private LIbel Lenm to 

&p 

Patimts in the Practice Contact Lens Spectrum Oan. 2002) (Att. 83)

144 See, e.g. Michelle Boyles, Cok to Give Exams to 1-800 Customen 140 Review of Optometry 4 (Aug. 15 2003) U\tt. 84)

145 See, e.g., Using Private LIbel Lenses to 

&p 

Patimts in the Practice Contact Lens Spectru (Jan. 2002) (Att. 83); Ronald P.
Snyder, aD. , FAA-a. Wirrrring the War Against Mail-Order Gmtact Lenses Optometry Today Oan./Feb. 1993) (Att. 69)

Joe B. Goldberg, O. , F.A.A.P. If You Can't Beat Mail Order Companies, Join Them Contact Lens Spectru: Readers
Foru Oune 2002) (Att. 82) ; Michelle Boyles Cole to Give Exams to 1-800 Customers 140 Review of Optometry 4 (Aug.

2003) (il).
146 1ne Restatement (Second) of Torts provides that "one who intentionally and improperly interferes with the
performance of a contract (except a contract to marry) between another and a thd person by inducing or othelWse
causing the thi person not to perform the contract, is subject to liability to the other for the pecunary loss resultig to
the other from the faiure of the thid person to perform the contract. The Restatement (Second) of Torts 766 (1979) (Att.

1l.
147 Ronald P. Snyder, OD. , FAA-O. Wirrning the War Agairrst Mail-Order Contact Lenses Optometry Today (J an. jFeb.
1993) (Att. 69) see also Gary Gerber, OD Patiert "Cheapskate " and The New LIw Review of Contact Lenses (Jan. 2004)

); Michelle Boyles Cole to Give Examj' to 1-800 Customers 140 Review of Optometry 4 (Aug. 15 2003) (Att. 84)

Joseph Barr, O. , M. , F.A.A. Annual Report: 2003 Contact Lens Spectru (Jan. 2004) (Att. 87)

148 Rich Kirkner Carr You Survve the Ultimate Challenge Review of Optometry, Apr. 15 2001 (A.).



If a diect-to-consumer service calls to verify a prcscription, contact the patient about your
own website. Patients can order any tie , night or day, and they do not have to wait for your
approval as they would with services such as 1-800 Contacts. (You can control wmch
options are avaiable to them).

149

ECPs Sti Develop Promote and Obtain State Laws and Regulations
that Prevent Competition. Increase Consumer Priccs. and
Compromise Ocular Health

As summarized in the comments that 1-800 submitted to the FTC regadig E-competition, on

January 13 2003 150 ECPs and their trade associations sti domiate state boards and work fervently
to influence state legislation and regulations.15 Current state barriers to competition in the contact

lens industr include: (1) prescription release and verification requiements, (2) restrctions on who
can sell, (3) prescription expiration rcquicmcnts, (4) prescription brand specification requiements
and (5) disparate enforcement of state requiements by state boards.

Notably, to the extent these state laws or reguations discriate agaist out-of-state businesses or
otherwise impose an undue burden on interstate commerce, they liely run afoul of the Dormant
Commerce Clause. 152 In addition, to the extent that these state laws or reguations conflct with the
objectives of the Fairess Act, they are preempted thereby, as discussed more fuy below.

Prescription Release and Verification Requiements

Many states purort to requie sellers to obtain or verify prescriptions with the consumer s ECP
before sellg replacement lenses without af! correspondig duty on the part of the ECP to release
or verify valid prescriptions. Indccd, prior to the Fairness Act, in many states ECPs were not
requied to release prescriptions at all 15 and other states rcquicd that consumers specifically request

. . .. 

154a prescnpl:on, somel:es il Wtltmg.

149 Christopher Kent Stmtegic Dispensing, Ophthalmology Management (Feb. 2003) (quotations omitted , emphasis added)
(Att. 89)

150 Letter to Donald S. Clak, Offce of the Secretary, FTC , from Jonathan C. Coon, Crucf Executive Offcer of 1-800
dated Jan. 13 2003 (Att. 90)

151 See J'pra discussion at Section II(A)(3).

152 See Const. Art. 1 , d. 3; see afro West Lynn Creamer Inc. v. Healy, 512 U.s. 186, 192 (1994) ("The Commerce Clause
also lits the power of the (states) to adopt reguations that discrimiate agaist interstate commerce. This negative
aspect of the Commerce Clause prohibits economic protectionism--that is, regulatory measures designed to benefit in-
state economic interests by burdening out-of-state competitors Thus, state statutes that clearly discriminate agaist
interstate commerce are routiely struck down . unless the discrimination is demonstrably justified by a vald factor
unrelated to economic protectionism ) (quotations and citations omitted).

153 See, e.

!!, 

Alaska State Medical Board, Admi. Code, 12 AAC 40.967 (providing that patients can receive only copies
of "patient records" within 90 days of a wrtten request) (Att. 91); Arizona Board of Optometry Rules and Reguations
AAC R4-21-30S (vague rule only inferentially addresses prescription release, suggestig that ECPs have discretion to
release) (Att. 92) ; Connecticut, Conn. Gen. Stat. 20-7c (only requires that ECPs provide "records of prescriptions
wtthtn 30 days, upon wrtten request) (Att. 93); Hawai, WCHR 16-92-49 (gives optometrists power to refuse to release
but states that it is unprofessional misconduct to fail to make patient documents available upon request) (Att. 94) ; Idaho



Many ECPs, in the absence of state law manda11g automatic release, do not relcase contact lens
prescriptions. Notably, the results of a surey in Michigan, a state that did not rcquie prcscription
release, showed that only 1 il 50 optometr offices released prcscnptions_15 Simarly, in 1997 , pnor
to the enactment of a Texas law that requied optometrsts to release contact lens prescriptions upon
rcquest, a Consumcrs Union surey showed that 65% percent of optometrists were unwilg to
relcase contact lens prescriptions. 156 Even after the release-up on-request provision was enacted il
Texas, a follow-up Consumers Union Survcy showcd that 57% of optometrsts would not release
prescriptions "unless patients came back for a follow-up visit. "1S

Furthermorc, a numbcr of state laws and regulations ovcrly restrct the ways in which prescriptions
are communicated - e.g. requing original, hand-signcd copies,1S requig sellers to obtai a
physical copy of the prescription rcquing a "facc-to- face transaction," (i. which prohibits
telephone and electronic transmissions), 160 

and requiing sellers to wait indcfiitely for an afftrtivc
response from ECPs before sellng rcplaccment Icnses. 161 These tyes of restrictions increase the
already disparate bw:den placed on alternative sellers, who have to obtain information from thei
competitors before they sell.

Rules of the State Board of Optometry, IDAP A 24.10.01.425 24.10.01.475 (requiring the release of eyeglass
prescriptions , but not contacts , and requiring optometrists to maintain the patient's complete record , includig copies of
the prescription given to patients) (Att. 95) 1issour, Optometrsts, R.S. Mo. 336.010 - 336.225 (Att. 96) , State Board
of Optometry, 4 CSR 210- 010 - 210- 081 (silent as to prescription release) (among other states) (Att. 97)

154 See, e.g. New Jersey, N-J Stat. 52:17B-4t.0 (Att. 98) ; NJA.C 1338-61 (c) (requiring the prescription to be
accompanied by a written warng to see an eye doctor reguarly) (At); Texas Contact Lens Prescription Act

353. 156 (Att. 16)

155 Lens Usm Pqy Higher Prices B1Dini!. Contact LenJejrom Someone Other than Your Doctor Can Save You Btg Bucks. But It's Not
Eai In Michigan, Wher Man.y Offces Simpfy Won t Hand Over the Prescrption Detroit Free Press, Dec. 4, 1998 ("Of 50
optometry offices surveyed. . . , only one would relea5e a contact lens prescription to patients after an exam (Att. 68)

156 See Out of Focus: Contact Lens Poli y in Texl1 Consumers Union, Southwest Regional Office, Mar. 1997 (Att. 100)

157 See, e.g. , The HyeJ. Don t Have It Yet Consumers Union, Southwest Regional Offce (Jan. 2001) (Att. 101) Prescrptionfor
Chan,ge Consumer Reports (June 2001) (A.);.r also 800 Conflcting Responses to Verification Requests
(indicatig that ECPs are playing games to thwart alternative sellers ' sales) (At.
158 See, e. Texas Contact Lens Prescription Aet 353. 101 , 353. 152 (Att. 16); Amy Borrus The Broad BacklashAI!,ainst 

Tailers Business Week (Feb. 5, 2001) (Att. 103)

159 See, e. Georgia Health Statutes , OLGA 31-12- 12(h) (Att. 104); Mississippi State Board of Optometr, Board
Rule 8. 1 (a) (Att. 105)

160 .Ice, e.g., Georgia Health Statutes , OLGA 31-12- 12(h) (Att. 104); Mississippi State Board of Optometry, Board
Rule 8. 1 (a) (Att. 105)

1(, See, e.g. Texas Contact Lens Prescription Act 353. 101 (Att. 16) JOe alJO Settlement Agreement and General Release
of Clais Between the Texas Optometry Board and 1-800 , dated May 10 2002.(; Reporter s Record of
Settlement Agreellent berween the Texas Optometry Board and 1-800 , dated Apri 22 , 2002 (Att. 18)



11. Restrctions on Who Can Sell

A number of state laws or reguations purort to prohibit or unduly rcstrct thc abilty of altcrnative
sellers to compete in the retai sale of contact lenses. Such laws cffcctively operate either to bar
entr into the contact lens market altogether or to impose substantiy heavier burdens on
alternative sellers than ECPs, to the detrent of both consumers and competition.

For example, a number of state laws or rcguations purort to requie anyonc sellg contact lcnses
to hold a vald ECP license issued by their state (i. to be an ECP). States arguably fallng within

162 'T' 16, . 164 
s catcgory 11C u c, among 0 crs or aro a, .Lenncssee ' ISSlSSlppl

165 166 . 167 168 FTCas gton Wi s ar aws pen g 11 as a an eorgta . s as repeate. y
recogned, imposition of professional licensure requiemcnts on alternative sellers who provide no
such professional services (e.g. do not fit or prescribe lenses) but are engaged in a purely reta
function (i. sellg replacement lenses) creates substantial costs and wholly unnecessary burdens on
alternative sellers. 69 As discussed more fuy below, prohibitig anyone other than a licensed ECP
from sellg contact lenses to consumers also diecdy conflcts with the priar objcctive of the
Fainess Act to ensure meaningful consumer choice and competition from non-ECPs.

Likewise, thcrc are a numbcr of state laws and regulations that attempt to diectly restrict interstate
sales of contact lenses. l7o Georgia, for example, requies that contact lens sales take place in a "face-
to-face transaction. ,,17 Simarly, Ariona requies that nonresident sellers both register with their
state optometr board and hold a valid pharmacy license, but imposes no such pharmacy licensure

162 See 
C. Gen. Stat. 90-235 , 90-236. , 90.252 (.6).

163 Tennessee Optometry Practice Act, Tenn. Code Ann. 63- 102, 63- 113 (Art. 106) ; Tennessee Dispensing
Opticians 63- 14-102 (Att. 107)

164 Mississippi Optometry Statutes, Miss. Code Ann. 73-19-61 (Att. 108) ; Mississippi State Board of Optometty Board
Rule 8. 1(a) (Att. 105)

165 Washigton Conswner Access to Vision Care Act, ARWC 18.195.020 (ML); The Dispensing Opticians Act,
ARWC 18.34.141 (Att. 110)

166 Alaska House Bill 502

, "

An Act relatig to dispensing opticians and dispensing optician apprentices " introduced Feb.
2004 Qegislation pending) (Att. 111)

167 Georgia, S.B. 513 , dated Feb. 13 2004 (Att. 112)

168 1-800 contiues to dispute the applicability and enforceability of these and other state laws to nonresident sellers of
replacement contact lenses.

169 See, e. , Possible Anticompetitive Barrers to E-Commerce; Contact Lenses a Report from the Staff of the FTC (Mar. 2004), 
16- , 31; Comments of the Staff of the fiC Intervenor before the Connecticut Board of Examiers for Opticians
Mar. 27 2002 (Att. 9)

170 Not coincidentally, nonresident sellers are almost exclusively alternative sellers (i. mail-order, Internet, or
phannacy), whereas resident sellers consist primarily of ECPs.

17 See Georgia Health Statutes , O.cGA 31-12-12(h) (Att. 104)



requiement on residcnt sellers. 11 Other states have licensure or registration requiements that
attempt to impose residency reqUlements or otherwse restrct the abilty of nonresidents (i.

priariy alternative sellers) from competig with residents (i. priary ECPs) in the retai of
contact lenses.

11. Prescription Expiration Requiements

Many states do not set a nt11mUm tie period for the expiration of contact lens prescriptions. 
This problem, addressed in the Faiess Act, allows ECPs to issue prescriptions with abbreviated
expiration dates to preclude the consumer from purchasing replacement lenses elsewhere. This
activity ranges from the use of such short expiration dates to render the prescription essentially
useless for purchasing lenses elsewhere (e.g. expiration dates as short as one day) to the use of
several month intervals. Either tactic forces the consumer to come in for unnecessary eye exams , at

which tie the ECP can make a sales pitch for sufficient replaccment lenses to last unti the next
interval.

This tactic has been widely discussed in optometrc trde journals as an effective technique to
prevent competition from altcrnative sellers of replacement lenses.17 One article, published in the

June 2002 issue of the Contact Lens Spectr, entitled "If You Can t Beat Mai Order Companies

Join Them " recommended:

We can eliate mai  order replacement businesses, but we can use our
professional ingenuity and patients ' contact lens prescnptions to challenge them.
Beat Them

. .. 

(pJractitioners must liit the service life of a lens prescription
Each practitloner can determine the expiration date of a lens prescnption. 

recommend a six-month interval. 

.. 

It may also inhibit mai order houses from
filg orders for replacement lenses once the prescription has expired. 175

Notably, the six month expiration pcriod suggested by ths article has no medical basis and 
substantilly shorter than the period rccommended by leaclg professlonal associations (gcnerally 2
years) and state Medicaid statutes (gencrally 1 or 2 years). 176

17 See Arizona Optometr Statutes, A. S. 32- 1773 (Att. 113)

See, e.g. Alabama Board of Optometry Rules and Regulations, Chapter 630- 12- 03 (requig a "reasonable
expiration date (Att. 114) ; Notice ofPtoposed Rulemakig for Oregon Admin. Rules 852-20-030 (Maj. 2004) (Att.

115). Other states, such as , Tennessee , Connecticut, and Hawaii do not mention expiration date in their statutes or
rues.

174 See, e. Joe B. Goldberg, O. , F.A.A.P. If You Can t Beat Mail Order Companies, Join Them Contact Lens Spectrum:

Readers' Forum Gune 2002) (Att. 82)

175 See id.

176 See infra Section 1I1(C)(2) (discussing ADA recommendation for exam frequency). The majority of states that
cover regular refractive eye exams under thei Medicaid programs allow adult Medicaid recipients to receive one eye
exam every 2 years. S Be Survey of 50 States , District of Columbia and Territories Released Jointly by the Kaiser
Commssion on Medicaid and Uninsured with the National Conference of State Legislatures, Jan. 2003 

(Att. 116) see

e.g., Alabama Medicaid Agency Admistrative Code Ch. 560 17.03 (authories :Medicaid recIpients over the age of 21



IV. Prescription Brand Specification Requiements

Some states requie contact lens prescriptions to be brand-specific (i. the prescription effectively
locks the consumcr into a particular brand), with no abilty to substitute.17 ECPs have taken

advantage of these laws by writig prescriptions for a brand that only they sell- a "private label
contact lens." Thi techniquc is also described in Contat! Lens Spectrum: I often do not give my
patients a choice. I don t say ths IS a pnvate label lens. I just say, '"lus is the best lens for you. It's
thc one you should be wearig. ",178

This technique, which effectively forces consumers to buy lenses at premium prices from the
prescribing ECP, is deceptive because "private label contact lenses" are not actually unique.
Although the manufactuers sell the lenses to certai ECPs under "private label" names, the
manufacturers also sell the same lenses to alternative sellers under another name.

In addition, because contact lens prescriptions are often brand specIfic, manufactuers are often far
more concerned with persuadig ECPs to prescribe their particular brand than satisfying the
ultiate consumer. Indeed, as discussed il Section II(B)(2), regardig In re: Disposable Contact Lens
Litigation manufactuers historically have attempted to persuade ECPs to prescribe their brand by
impeding the abilty of alternative sellers, such as 1-800, to compete with ECPs in the retai sale of
their lenses.

Despite the injunctions imposed in the In re: Disposable Contact Lens Antitmst Litigation setdements
prohibitingJ&J Vision Care, Ciba Vision, and Bausch & Lomb, from engagig in these activities
some manufactuers are sti unabashedly building their entie marketing programs around promises
to insulte ECPs who prescribe their lenses from competition by tracking and cuttng off alternative
sellers ' sources of supply. A sampling of these tyes of ads directed at ECl's follow:

Ocular Sciences now stands as the only major soft contact lens manufactuer to sell
exclusively to eye care professIonals. Ocular Sciences does not sell to alternative non-
authorized channels of distribution, such as 1-800 Contacts and other mai order and
Internet replacement services. . We employ a u11que tracking system to monitor and
mize diversion into alternative non-authoried channels. We wil continue to cut off
diverters. "No Practitioner. No Slit Lamp. No Lenses." This was our policy when.we
started. This is our policy today. And, we have no intention of changig ths policy in the
futue. I 

to receive one complete eye exam each 2 calendar years; recipients under 21 are authoried one complete eye exam
each calendar year) (Att. 117)

177 See, e.g. Arizona Optometry Statutes , ARS 32- 1774(B)(3) (Att. 118) ; Arizona Board of Optometry Rules and
Reguations R4-21-305(A)( 4) (Att. 92) ; Alaska Admistrative Code , 12 AAC 48.920 (requirig the name of the
manufacturer for soft contact lenses, but not hard) (Att. 119)

178 u.ring Private LJhet Lense to KRep Patients in the Practice Contact Lens Spectrum (Jan. 2002) (A1).
179 See supra at Section II (B) (2) (c).

11j) See Miscellaneous Ocular Science , Proactive 55 , Proclear, and Extreme H20 Ads (An. 120)



Traditional eye care 1S bemg challenged. Mai order is rampant. Every Tom, Dick, and
Harry is offerig your patients "low priced" disposables. The system is broken! 
practihoner, no slit lamp, no Biomedics lens. (Our special bar codig tracks every six pack-
divert to mai order and we cut you off). 181

If it threatens your practice , we ll see it. As the only major contact lens manufactuer that
does not sell to non-professional Internet and mail-order resellers, we re on red alert for
market predators who divert our lenses. We promote patient loyalty. (Over 90% of
Biomedics wearers return to their prescribing professional). . . . The way we see it, keeping

182our eyes W1 e open eeps your prachce we protecte .

Sorr maiorder guys, our monthy PROACTIVE 55 blister packs wil be barcoded just lie
our disposable lenses. .. Product Codig To Help You Retai Your Patients.

Disparate Enforcemcnt of State Requiements by State
Boards

As mentioned in Section II(B)(l)(a) herem, laws and reguations governg the prescribing and
sellg of rcplacemcnt contact lenses are not only erected and maitained by state boards domiated
by ECPs, but they are also disparately enforced or not enforced at al - agast the ECPs thcy
license. 1-800' s cxperiencc in Texas is perhaps the best example of a state board refusing to take
action even against try widespread and blatantly anticompetitive conduct by the ECPs it licenses.

In 2002, 1-800 reached an agrecment with the Texas Optometr Board ("TOB"), whereby the TOB
commtted to requie ECPs to respond to written prescription verification requests from alternative
sellers, and 1-800 agreed to secure affIrmative verificahon &om optometrsts before sellg. 184 Yet
as of February 2003 , Texas ECPs sti refused to respond to written verification requests nearfy half

the time
185 

preventig 1-800 from shippmg to those consumers. Moreover, many of those who did
respond gave invald excuses for not releasing vald, unexpired prescriptions , such as: "A copy of
the patient presc. is avaible to patient in offce. 186

180 See id.

181 See id.

182 See id.

183 See id.

184 See Letter to Dewey Helmcamp, Esq., Assistant Attorncy Gcneral, Administrative Law Division, Texas Attorney
General's Office , from Garth T. Vincent, Mungcr, Tolles & Olsen LLP, dated Feb. 27 , 2003 (A.); see also Letter to

Dewey Helmcamp, Esq. , Assistant Attorney General, Admstrative Law Division, Texas Attorney General's Office
from Garth T. Vincent, Munger, Tolles & Olsen LLP, datcd Aug. 27, 2002 (Att. 122) ; 1-800 Contacts and the Texas
Optometry Board (sumary with attachments) (Att. 123)

185 See id.

1M See Attachment A to Lcttcr to Dcwey Helmcamp, Esq. , Assistant Attorney General, Admini trative Law Division
Texas Attorney General's Offce , from Garth T. Vincent, Munger, Tolles & Olsen LLP , dated Fcb. 27 2003 (At).



In addition, increasing numbers of l' ex as ECPs have attempted to justify their violation of Texas law
by claig that the reguations issued under the Health Insurance Portabilty and Accountabilty
Act of 1996 (the "HIP AA Privacy Rule ) 187 bars them from providig prescription information to
anyone other than the consumer.188 As discussed in Section III(B)(3)(c) herein, this argument is
both false and frivolous.

Remarkably, from the tie that the TOB agreement became effective though February 27 2003
800 had lost approxiately 33 000 orders due to such widespread violations of Texas law by Texas

ECPs. Durng this penod, literaly tens of thousands of consumers were wrongly denied the right to
purchase replacement contact lenses from the provider of their choice. Approxiately 3 100 of

those consumers fted with the TOB , hand signed complaints against their ECPs. 189

To the best of 1-800' s knowledge, however, the TOB to date has faied to take action agast a single
ECP for these pervasive violations of Texas law, a fact which is particulrly ironic given that the
TOB represented to the FTC in 1997 that "there is no need for a (ijederal prescription release
rule. 190

Legislative Success Story: Californa

Californa, state legislators, ECPs, consumer groups, and alternative sellers were able to overcome
the disparate 11terests 11 the contact lens industr and work together to craft a system that protects
both consumer health and competition.

In response to the widcspread refusal of Californa ECPs to respond affIrmatively to its verifIcation
requests , 1-800 initiated the presumed verifIcation method in Californa in 1998, with the approval
of the Californa Medical Board. Although ths practicc initialy spawned litigation with California
ECPs , the litigation ultiately setded with an agreement that expressly allowed presumed
verifIcatlOn with a waiting period of thre bllJines hOIlrJ

I92

In September 2002 , Governor Davis signed legislation that codificd this systcm with some
modifications. That legislation provided for the presumed verification system as follows:

187 s
ly, 45 C.F.R. pts. 160 , 164 (2003).

188 Attachment A to Letter to Dewey Helmcamp, Esq. , Assistant Attorney General, Administrative Law Division
Texas Attorney Gencral's Offcc, from Garth T. Vincent, Munger, Tolles & Olsen LLP dated Feb. 27 2003 (Att. 121)

189 s Lettcr to Dewey Helmcamp, Esq. , Assistant Attorney General, Administrative Law Division, Texas Attorney
General' s Offce, from Garth T. Vincent , Munger, Tolles & Olsen LLP , dated Feb. 27 , 2003 (Att. 121) ; Je aLro Letter to

the Members of the Texas House Public Health Committee , from Texas Citizens for a Sound Economy, dated May 5
2003; Venable Testiony (Att 19)

190 S Letter from the Texas Optometry Board to the FTC , dated Sept. 2 1997 (Att. 124)

191 Jee Califrnia Optometric Association Negotiates Contat! Lens Legislation Aug. 21 2002 (Att. 20) ; Letter to The Honorable
Lou Correa, Californa Assemblyman, from the California Optometric Assoc. , dated July 15 , 2002 (Att. 29)

192 Craig S. St inberg t a!. v. 1-800 Contacts Los Angeles Superior Court Case No. BC 194243.



A prescrption shall be deemed conftrmed upon the occurrence of one of thc
following: .. (2) The prescriber fais to communicate with the seller by 2 p.rn of
thc ncxt business day after the seller requests conftrmation, or the prescribe1 fais
to communicate with the seller by the next business day on or beforc the same
tie of day that the seller requested confIrmation, wh1chever 1S sooner. For

puroses of this paragraph

, "

business day" means each day except a Sunday or a
193federal holiday.

Under this system, if the scller contacts the prescriber before 2 p. , then the prescriber has 24
hours to respond, and if the seller contacts the prescriber after 2 p. , then the prescriber has at
least 5 business hours to respond, given that the average ECP opens at 9 a. 194 The largest state
optometrc association in the nation - the COA - supportcd this lcgislation, praising it as supporting
safe and responsible patient access to contact lens prescriptions as wcll as the safe and responsiblc
fig of those prescriptions " and for strg "a reasonable balance between access and
accountabilty." 195 In addition, consumers groups, such as Citizens for a Sound Economy and the
Consumers Union have testified before Congress expressing unqualified support for presumed
verification. 1%

Notably, other states, such as Misissippi and Utah, have adopted simr presumed verification
systems. Mississipp1 has a one hour waitig period for sellers. In other words, it pemuts prescribing
ECPs one hour to respond to prescription confIrmation rcqucsts. 197 Utah has no waitig period, but
it requies sellers to inform patients that the contact lens prescription is invalid if the seller receives
such information from the prescriber with 72 hours of the intial prescription verification

198request.

Other important provisions in the California legislation provide for:

Mandatory relcase of contact lens prescriptions after the eye examation or lens
fitting process (i. the initial examination conf:tg the lens fIt, the tral lens
period, and any necessary follow-up to ensure lens accuracy),

Presctlption expiration dare of one to two years from the date of issuance (i. c. the
date on which the consumer receives a copy of the prescription),

193 Calforna Assembly Bill No. 2020 , signed into law on September 23 2002 , codified at Calif. Business and Professions
Code 2546. 6(a) (Att. 125)

194 See Synovate Survey ofECP Business Hours (Att. 32)

195 Letter from the COA to the Honorable Lou Correa, Californa Assemblyman, dated July 15 2002 (Att. 29)

1% See Venable Testimony (Att 19) JOo also Gadha Testiony (Att. 7)

197 See 
Mississippi Codc 73- 10- 14 (Att. 126)

198 Soo Utah Code Ann. 58-16a- 801 (Att. 127)



Mandatory inclusion of trade name and manufacturer on prescriptions for "pnvate
label contact lenses

Prohib1tion of chargtg additional fees bcyond the price of the contact lens exam as
a condition of releasing the prescription

Prohibition of rcquing patients to sign any discla1er as a conditlon of rece1ving a
prescription

Prescription verification obligations for ECPs

ECP specifcation of the basis for reportig that a prescription is invalid to a seller
and

Private label substitution. 199

800' s experience with the California law has becn successful. 1-800' s sales data demonstrates that
this system works approximately 96.5% of the tie. In only approxiately 0.4% of the cases, 1-800
receives infotmation outside of the Californa tie frame indicatig that a prescription is actually
incorrect. The remaig responses received outside the tie frame (3. 1 %) are simply
uncooperative ECP responses or reports that a prescnptlon has explted. This error rate is better
than pharacy dispensing error rates in hospitals , which has been estiated to be approxiately 3-

/0.200

Notably, even in the 0.4% of cases where the prescription is incorrect, the consumer is not harmed
because it is 1-800' s policy to notify the consumer that his or her prescnption 1S 11valid, to attach
any correspondence received from the ECP, and to allow the customer to retum unused product
that was received.

III. Comments Regarding Specific Provisions of the Proposed Contact Lens Rule

To ensure meaningful consumer choice and competition from alternative sellers, Congress enacted
the Fairess Act, which provides for countermeasures to many of the anticompetitive behaviors that
ECPs have been engaging 11 ovcr the last 30 to 40 yeats. As Chaian Sensenbrenner aptly
observed: " rrhe Fairess Act) ensurcs that unscrupulous eye doctors wil no longer be able to hold
consumers ' contact lens prescriptions hostage , forcig them to purchase lcnses solely from their
doctor s office. ,,201

199 See Calf. Business and Profcssions Codc 2541 et seq. 

200 See, e.g. Elizabeth Allan Flynn et aI. , RBlationshiPs Between Ambient Sounds and the Accurary rfPharmacists ' Prescrption-Filling

Pcrfrman,' 38(4) Human Factors 614 (1996) (ftndlng an error rate of 3.23'10 , and nottg that medication dispensing error
rates rangig from 2% to 24% have been detected) (Att. 129); Richard A. Knox Pmcrption Errrs Tied to Lack of Advice

Pharmacist.r Skirlinl!, Law) Mars. Stuc! Finds Boston Globe , Feb. 10, 1999 (summarizing a Massachusetts study that found a
4% error rate) (Att. 130)

201 See Sensenbrenner Spcech (Att. 1)



ECPs , however, in an attempt to circumvent the countermeasures in the Faiess Act, have already
begun to develop new variations of old anticompetitive games. Although 1-800 applauds the FfCs
efforts to proposc rules that would implement the Fairess Act s priary countermeasures, it
believes that the proposed rue does not adequately address more recent variations of ECP
anticompetitive behavior, as would be necessary to eliatc oncc and for all these impedients to
meanigfu competition from alternative sellers. Even worse, 1-800 is concerned that certain
provisions, such as the proposed def1Ition of "business hour " would actually enshrine years of
ECP anticompetitive behavior to the detrment of consumers, rather than level the playing field.

Definitions

The manner in which certain terms are defied in Section 315.2 of the proposed Contact Lens
Rule202 could determe whether the Faiess Act fufis its objective of allowing for more contact
lens retail competition and morc choices for consumers , or whether the accessibilty of contact
lenses becomes even more restrcted than it is presently. In particular, the defition of '1msiness
hour" is critical.

Business Hour

The defition of "business hour" is central to the Faiess Act. It wil determie how convenient it
is for consumers to purchase their lenses - whether it be from a prescriber or an alternative seller. It
wil impact the business hours kept by prescribers. If left as is , it could lead to the eliation of
alternative sellers, dramaticaly impactig the range of choices avaiblc to consumers.

How long a consumer must wait for his or her lenses is frequently an important component of the
contact lens business. Ths is particularly tre for consumers who rcplace their contact lenses at the
last miute, consumers who lose or tear a lens, and consumers who travel. A full 33% of 1-800'
customers elect to pay additional fees to have their lenses shipped via express mail.

Alternativc sellers who operate on thc Intcrnet 24/7 , and who have expanded relephone hours
make the purchase of contact lenses more convenient for their customers - especialy for those
nceding quick scrvce. Traditional ECPs and associated retaiers have responded by expandig their
hours of business. Some have also moved into Internet sales to compete with alternativc sellcrs.

The abilty of altcrnative sellers to rcspond to thc consumers ' need to order lenses at the tie of day
most convement to the consumer and to ship the lenses promptly, has made the market for contact
lenses morc competitive and morc convcnicnt for consumers. However, to the extent the def1Ition
of "business hour" restrcts the abilty of alternative sellers to respond to the needs of their
customers, thc abilty of such sellers to competc wil be hampered, and the marketplace for lenses
wil move in the diection of less choice and convenience for consumcrs.

ZOZ 69 Fed. Reg. at 5448 , 5449.



Under thc proposed rule, a prescription is prcsumed verified if the prescriber "fais to commurucate
with the seller with eight (8) business hours" after receiving prescription verification
. r 2m dru dfilllIormatlon. e propose e e es US11ess our as:

(A)n hour between 9 a.m. and 5 p. , durg a weekday (Monday through Friday),
excludig Federal holidays. For puroses of Sec. 31S.5(d)(3) (SlC), "elght (8)
business hours" shall be calculated from the fist business hour that occurs after
the seller provides the prescription verification request to the prescriber, and shal
conclude after eight (8) business hours have elapsed. For verification requests
received by a prescriber durg non-business hours , the calcultion of "eight (8)
business hours" shal begi at 9 a.m. on the next weekday that is not a Federal

lid 204ay.

The proposed rue then clarifies the defition of "business hour" with the following examples:

(1) A response to a verification request received at 10:30 a.m. on Monday
mornig would be requied by 10:30 a.m. on Tuesday morng; (2) a response to
a verification request received at 10 p.m. on Monday night would be rcquied by
9:00 a.m. on Wednesday mornig, eight busiless hours after the verification
period commences at 9 a.m. on Tuesday mornig; (3) a response to a verification
request received at 2 p.m. on Satuday afternoon would be requied by 9 a.m. on
Tuesday mornng, e., eight business hours after the verification period begis at 

m. on Monday morng; and (4) a response to a verification request received at
10:30 a.m. in the mornig on Columbus Day (a Monday) would be requied by 9

m. on Wednesday morng, eight business hours after the verification period
205commence at a.m. on ues ay morrug.

In its proposed rue, the FTC questions: " (a) Is ths defition sufficiently clear? (b) What is the
impact, includig costs and benefits, of deftning the term il thlS way? (and) (c) Should the deftnition
include provisions addressing (i) prescriber vacation days, (n) State or local holidays, (il) wcekend
days, or (iv) other exceptions to normal bUSiless hours?"zo6

800' s Concerns About the Proposed DefInition of "Business 

Hour

800 is troubled by the proposed definition of "business hour" and its accompanyig examples.
Taken together, they threaten to take legislation intended to make the industr more competitive
and turn it on its head, potentialy drving alternative sellers out of business and leaving consumers
with fewer choices , less convenience, and higher prices.

203 Id. at 5449.

204 Id. at 5448.

205 Jd. at 5441.

Z06 Id. at 5446.



Specifically: (1) thrce of the four examples in the proposed rue are mathematically inconsistent, (2)
the proposed defition g1ves ECPs a distmct and wholly unfai hours of operation advantage and
imposes a unwarranted waitig period on alternative sellers and all of their customers without any
signficant correspondig benefit, and (3) experience il Cahforra has demonstrated that a 5 hour
verification penod 1S actually more than sufficient and that an 8 hour period is both inefficient and
u11ecessary as a practical matter.

Three of the Four Examples in the Ptoposed Rule Are
Mathematically Inconsistent with the Statutory 8 Hour
Verification Period

Based on the language in the defiition of "business hour," examples (2), (3), and (4) in thc
proposed rue are mathematically inconsistent with the Fanness Act and internally inconsistent with
the proposed reguation. The proposed defition provides that eight business hours "shal be
calculated from the fnst business hour that occurs after the seller provides the prescription
verification request to the prescriber, and shall conclude after eight (8) business hours have
elapsed. ,,207

Example (2) incorrectly interprets thc "business hour" defition as requig altcrnative sellcrs to
walt well beyond the statutory 8 hours. If a verification request is received at 10 p.m. on Monday
night, then the clock starts at 9 a.m. the next day. The eight hours run thoughout the day, and
expire at 5 p.m. Thereforc, thc alternative seller should be able to ship at 5 p.m. But, accordig to
the interprctation in example (2), the seller is bared from shipping at that tic , and instead must
wait 15 more hours - unti 9 a.m. the next morng, Wednesday.

Since shippers, such as UPS and Federal Express , typically ship their products only once a day and at
night, this unique 8 hours plus 15 additional hours formulation, wil in practice force a consumer
purchasing from an alternative seller to wait to receive his or her lenses an additional 24 hours
beyond the tie period intcnded by Congress. So, the FfC's proposed interpretation of the 8 hour
verification penod is effectively an Hours-Plus-One-Dqj' period.

Examples (3) and (4) simarly apply this unique 8-Hours-Plus-One-Day Waitig pcnod. Example
(3) takes ths to an extreme. In instances wherc thc vcrification request is received at 2 p.m. on
Satuday, an alternative scllcr would be barred from shipping unti 9 a.m. on Tuesday (alost 3 days
(67 hours)) after the verification request. Undcr the plai, and we believe intended meaning of 8
hours, the alternative seler would be able to ship on Monday at 5 p.m. (51 hours after the prescriber
(or ECP)208 receives the verification request).

We understand that ECPs have argued that this 8-Hours-Plus-One-Day waitig period is necessary
to ensure that ECPs have at least two days on wluch to respond to a verification requcst. The
purported concern is that a specific ECP may close his office ever Wednesday and that there would
be nobody in the office to verify prescnptions rcceivcd after 5 p.m. Tuesday evenig. According to

207 Id. at 5448.

208 Section III of these comments uses the term "prescriber" and ECP interchangeably.



the ECPs , the 8-Homs-Plus-One-Day waiting period would give that particular ECP who keeps an
irregular schedule an opportunity to respond.

An independent surey commssioned by 1-800, the Synovate Surey of ECP Business Homs,
revealed that the hypothetical ECP with the irregular schedule for whom the tortued standard has
been developed is not representative of the mdustr. The Synovate Surey found that only 0.8% -

3% of mass merchandisers,2u9 retai chais 210 
independent optometrsts, and independent

ophthalologists are actualy closed on a given weekday.211

Furthermore, the legislation is intended to make the act of purchasing contact lenses more
convenient for consumers. However, in order to protect the interests of the relatively rare ECP who
does not, for whatever reason, work a full work week, the proposed 8-Hours-Plus-One-Day waitig
period wil make purchasing contact lenses less convenient for mions of consumers.

At the end of the day, what ths 8-Hours-Plus-One-Day defmition represents is a relatively small
handfu of ECPs who do not work a full work week demanding that the federal government force
al alternative sellers and consumers to accommodate their desire to work less - regardless of
whether the consumerS effected are actually their customers.

What these ECPs seek represents a major policy decision that is not supported by the Faiess Act
or its legilative history. There is no indication whatsoever that by statig "8 business hours , or a
simar tie as defined by the Federal Trade Commssion,"212 that Congress either intended or
authorized the FTC to more than double the effective waitig period or that Congress had any
interest in so accommodatig, at the expense of all American contact lens consumers , ECPs not
wishing to work a full work week.

There IS good reason Congress did not enact this accommodation as set forth in the proposed rule.
Beyond being unfai to consumers, especialy those who do not patronie "short-week" ECPs
addig tie to the 8 hom period has been proven to be unnecessar. There is no indication that any
ECPs in Calforna have been unable to respond to prescription verification requests because of
irreguar office closings, and Californa gives ECPs a mium of 5 hours to respond 21 Monday

though Saturday. Indeed, the California system works 96.5% of the tie.214 Notably, the Californa

2U9 
The mass merchandisers in the Synovate Survey ofECP Business Hours included Wal-Mart Vision Center, Target

Optical, Sam s Club Optical, Costco Optical, and Shopko Optical. See Synovate Survey ofECP Business Hours (fi
32)

210 The retai chains in the Synovate Survey ofECP Business Hours included JCPenney Optical, Pearle Vision
Lenscrafters , Sears Optical, America s Best, BJ's Optical , Eyemasters , and Cohen Optical.(. .lee id.

211 See id.

212 Faiess to Contact Lens Consumers Act, P.L. 108-164 4 (d) (3) , 117 Stat. 2025 (2003).

213 In California , if a prescription verification IS faxed to an ECP after business hours , then the ECP has to respond by 2
m. the next day. See Calif. Business and Professions Code 2546.6(a) (At!. 125). 1-800' s survey 11dicates that, on

average , ECPs open at approximately 9 a.m. Monday through Saturday. .lee Synovate Survey ofECP Business Hours.
Accordingly, most ECPs would have, at mium , from 9 a.m. to 2 p.m. to respond - 5 hours (Att. 32)

214 See supra discussion at Section II (C).



law had the fu support of the COA, which praised it as supportig "safe and responsible fig 
(contact lens) prescriptions " and for strg "a reasonable balance between access and

bil ,,215accounta ty.

Furthermore, as the FTC is aware, the Calforn Board of Optometr has fued comments callng
upon the FTC to conform its formulation of hours to those which have been in effect in Calforna
for over a ycar.216 It is safe to assumc that if therc wcre any issue with the "short week ECP" for
whom the FTC's proposed defInition was crafted , the Board would not have taken that position.
Accordigly, contrary to the assertions of self-interested ECPs, there is no need to give ECPs two
days to respond.

It should not bc lost on the FTC that the 8-Hours-Plus-One-Day rue being promoted by ECPs can
serve to stifle competition. The RCPs want to use the additional waitig period imposed on
alternative sellers as a marketig tool. They want to be able to tell thelt customers that if they order
from alternative sellers, it wil be less convenient because alternative sellers have a waitig period
that does not apply to ECPs. ECPs also want to have a longer period to interfere with alternative
sellers ' contact lens sales. As an article entitled " Strategic Dispensing" from the Februar 2003 issue
of Ophthalology Management advised ECPs:

If a diect-to-consumer service calls to verify a prescription, contact the patient
about your own website. Patients can order any tie, night or day, and they do
not have to wait for your approval as they would with services such as 1-800
Contacts. (You can control which options are avaible to them).

ECPs also presumably want to have a longer period in which to interfere with the sales made to
their customers by alternative sellers. For example, Contact Lcns Spcctr characterized the
verification period in the Faiess Act as allowing "the prescriber tic to contact the patient to
attempt to provide the lenses before the mai  order fIrm processes the order.', 2IR

The 8-Hours-Plus-One-Day rue wil make the contact lens industr less, rather than more
competitive. The need for such a rue is not supported by the evidence and needlessly penalies
mions of consumers - many of whom rely on the convenience alternative sellers offer precisely
because they cannot simply take tie off from work durng the week.

California is the largest state in the Union. More than any other state, it is a microcosm of our
nation. The state s expenence WIth its contact lens law suggests that the waiting penod should
actualy be less than the statutory 8 hours, not more.

215 Letter from the COA to the Honorable Lou Correa, Californa Assemblyman , dated July 15 , 2002 (Att. 29)

216 Letter to the FTC from the State of Californa Departent of Consumer Affairs, Board of Optomerry, dated Feb. 25
2004 (Att. 21)

21 See Christopher Kent Strategic Dispensing, Ophthahnology Management (Feb. 2003) (Att. 89)

218 !lee Joseph Barr, O. , M. F.A.A. Annual &port: 2003 Contact Lens Spectrum Gan. 2004) (An. 87)
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11. The Proposed Rule Inconveniences Consumers. Deters
Competition Gives ECPs a Distinct and Unwarranted Hours
of Operations Advantage. and Imposes a ConstrctIve
Waiting Period on Alternative Sellers

Even assumg that the mathematical inconsistencies in the proposed rue s examples wil be
corrected, 1-800 is troubled by the defition of "business hour" masmuch as It gives ECPs a
distict, unwarranted, and unnecessar advantage in hours of operation. The proposed defition is
entlelyarbltrry. It bears no relatIon to actual business hours. 1-800 IS unaware of any recent
precedent for the FTC diectly imposing a lit on the business hours of one class of seller at the
expense of another. Such a mandate would infrige on competition. However, the FTC's proposed
definition of "business hour" IS domg, indiectly, just that.

Accordig to the proposed rue, the business hours during which the 8 hour period can run are 9
m. to 5 p. , Monday though Friday. Thcse hours do not take into account industr realities -

they do not reflect actual business hours. The Synovatc Surey of ECP Business Hours219

determed mass merchandisers and retail chams arc generally opcn from approxiately 9:14 a.m. to
8:34 p.m. and 9:43 a.m. to 7:24 p. , respectively, Monday through Friday. These expanded hours
are signficant because mass merchandisers and retai chais have approxiately 23.4% of the
contact lens market (13.9% and 9. , respectively). Overal, ECPs (includig independent ECPs)
are open on average, from approxiately 9:04 a.m. to 6:15 p. , Monday through Thursday, and
from approxiately 8:59 a.m. to 5:59 p.m. on Friday.

With respect to Saturdays , approxiately 69% of ECPs are open, on average , from 9:01 a.m. to 4:12
m. 99.7% of mass merchandiers and 98% of retail chais are open on Satudays, from

approximately 8:47 a.m. through 7:23 p. , and 9:41 a.m. through 6:07 p. , respectively. Even on
Sundays, 93.7% of mass merchandisers and 51 % of retail chais are open, both on average from
approxiately 11 :30 a.m. to 5 p.m. In addition, many ECPs are moving to web-based sales, which
pcrmits them to operate 24/7.

Accordigly, under the proposed rue, ECPs , includig retaiers associted with ECPs (retai chais
and mass merchandisers), would have a distict hours of operation advantage. ECPs could contiue
to operate from approxiately 9 a.m. to 6:15 p.m. Monday though Friday, and from approxiately
9 a.m. to 4 p.m. on Saturdays. Under the rule, ECPs could open on any federal holiday, run 24/7
web sites, and even expand their wal-in hours Monday through Sunday. Alternative sellers
however, would be forced to verify prescriptions and ship based upon the artfiCial business hours of
9 a.m. to 5 p.m. Monday through Friday. .Alternativc sellers effectively would be closed before 9

m. and after 5 p.m. on wcekdays, durig the cntie weekend, and durig all federal holidays. Put
another way, the average ECP could contiue to operate approxiately 52 hours a week; the average
mass merchandiser, such as Costco Optical, could contiue to operate approxiately 70 hours 
week; but alternative sellers could only operate 40 hours a week.

This constrctivc closurc is potentially devastatig to alternative scllers that attract consumers based
on converuence. Such retaers tyically operate 24/7, includig most holidays. In addition to
offering constant Internet service, 1-800, for example, keeps its call center open from 6 a.m. through

219 Synovate Survey ofECP Business Hours (Att. 32)



10 p.m. MST, Monday through Thursday, from 6 a.m. though 9 p.m. Friday through Saturday, and
from 8 a.m. though 4 p.m. on SUlday. Notably, fewer than two-thds (approxiately 64.02%) of

800' s orders come m between the hours of9 a.m. and 5 p.m. (Even fcwcr (approxiately 59%)
come in during the proposed rule s "business hours " 9 a.m. to 5 p. , Monday through Friday).220

Grantig ECPs an hours of operation advantage over alternative sellers would also impose a longer
waitig period on alternative sellers and inconvenience consumers. As mentioned in Section
II(A)(2), consumers who use alternative sellers do so not only for lower prices, but also for
tOnwnien(c.

221 Ths fact is not lost on ECPs , who have already begun advising each other to take
advantage of the prolonged waitig period by advertising to consumers that ECPs can get
consumers contact lenses more quickly.= If the defInition of "business hour" climinatcs alternative
sellers ' abilty to compete based on convenience , the defition would undermie the very objective
of the Faiess Act to promote meanigfu consumer choice and competition &om alternative
sellers.

Also, the greater the waitig period for alterntive sellers , the greater the opportuty for ECPs to
misuse the prescription verifIcation process. As previously mentioned, it has become common for
leadig ECP publications to advise ECPs to use the verification period to interfere with alternative
sellers sales.223 1-800 estiates that it has lost signficant sales from such practices, based on
prescription verification responses that actualy documented ECP interference.224 In one case, a 1-
800 call center representative observed ths interference diecdy:

I just had an intercstig expericnce with a Lenscrafters location. .. The ECP
faxes us saymg the rx was explted. I taled to Ki, Shawn s mom. She said he
was there yesterday. I called the ECP, they said that they had made a mistake and
would fax us the correct info. I tried to call the customer back, it was busy.
\Ven I fially reached Ki aga, she said that Lenscrafters just called her to
offer her a lower price if she would order through them.

In all probabilty, however, the vast majority of instances of sales interference go undocumented.

221 .Iff 1-800 Chart Regardig Hours Breakdown for Incoming Orders (1-800' s chart included the number of orders that
came in every day from February 4- , 2004 including wffkmdr and holidc(fJJ (Att. 131)

221 .Iff J'upr-, discussion at Section II (A) (2) (regardig convenience).

22 Christopher Kent Stratfgic DiJpWJ1ng, Ophthalmology .\Ianagement (Feb. 2003) ("If a direct-to-consumer servce calls
to verify a prescription , contact the patient about your own website. Patients can order any tie, night or day, and they
do not have to wait for your approval as they would with servces such as 1-800 Contacts. (You can control which
options are available to them)" (quotations omirted) (Art. 89)

223 See, e. Ronald P. Snyder, OD. , F.A.A.O. Winning the War AgainJ't lv/ail- Order Contact Lensef Optometry Today

Gan. /Feb. 1993) (Art. 69) te alJ'o MicheJIe Boyles Cole to Give ExamJ'lo 1- 800 CUJ'tomm 140 Review of Optometry 4
(Aug. 15, 2003) (.d).
224 See 800 Sales Interference Responses (Art. 132)

225 Internal 1-800 E-mail, dated Feb. 11 2004 (names redacted) (Att. 133)



The disparate impact of the proposed "business hour" defition on alternative sellers would
enshrine years of ECP anticompetitive behavior, rather than levelig the playing field. Notably, if
the proposed defmition of "business hour" were redrafted to ensure that alternative sellers could
generally ship on the same day, or at least by the next day if the verification requesr is communicated
after hours, it would faciltate competition and benefit consumers. It would also, as the Faiess Act
intends, force ECPs to be more responsive to consumers needs regardig price, convenience, and

226mventory.

il. The 8 Hour Prescription Verification Period Is Too Long.
Given that 5 Hours in California has Proven to Be Sufficient.

In enacting the Faiess Act, Congress determed that using a presumed verification system that
requies prescribcrs to verify prescriptions with "8 business hours, or a simiar tie as defied by
the (FC)"ZZ7 adequately protects consumcr health.223

Accordigly, the FTC's task is to identify a
verification period that givcs ECPs sufficient tie to respond to verification requests. An 8 hour
verification period is too long. ECPs have long been using prescrption verification as an
opportunity to interfere with an alternative sellers ' sales 229 and ECPs are sti advising each other
that 8 hours provides more than enough tie "to contact the patient to attempt to provide the
lenses before the mai-order firm processes the order."nu One pronuent ECP urged:

(YJou should USE THE 8 HOUR WINDOW to contact the patient and let them
know that you have their lenses in stock for the same price or less than the mai
order companies charge!!! The verification is a MARKETING OPPORTUNITY
if you work with it (emphasis in the origmal).231

Moreover, the longer the prescription verification period, the less abilty alternative sellers wil have
to compete on the basis of convenience.

The FTC has a distict advantage in identifying an adequate prescription verification tie period. It
can look to Californa, the laxgest state in the countr, which has already implemented - and had the
abilty to morutor for over a year a prescription verification penod that works. The experience
under the Californa law is an ideal source for developing regulations under the Fairness Act for the
presumed verification process because it served as a basis for the Fairness Act itself. As
Congressman Pete Stark (D-CA) explaied to his colleagues, the Fairness Act was enacted to ensure

226 See, e.g. Joe B. Goldberg, O. , F. A.P. If You Can t Beat Mail Order Companies, Join Them Contact Lens Spectru:
Readers ' Foru OlUe 2002) (Art. 82)

21 Faiess to Contact Lens Consumers Act, P.L. 108-164 4(d)(3), 117 Stat. 2025 (2003).

228 See Schakowsky Speech (" (the Fairness Act) establishes clear uniform rues that will guarantee fairness and safety 

contact lens consumers in every State , regardless of existing laws ) (emphasIs added) (Att. 2)

229 See .
rupra, discussion at Section II(B)(3)(a).

230 Jos ph Barr, O. , M. , F.A.A.O. Annual &port: 2003 Contact Lens Spectru Oan. 2004) (Att. 87)

231 Craig Steinberg, Optcom ECP E-mai Forum, Nov. 22 , 2003 (11:40 a.m.) (Att. 134)



that consumcrs in all areas of the countr have thc same convcnicncc and the samc protection from
anticompetiuve ECP practices that CalifornIans have under the Calforma law.232

As described in Section 1I(C), thc California system does not get entangled in the concept 
business hour." Rathcr, it simply provides that:

A prescription shal be deemed confIrmed upon thc occurrcnce of one of the
following: ... (2) The prcscriber fails to communicate with the seller by 2 p.m. of
the next business day aftcr thc scller requcsts confirmation, or the prescriber fais
to communicate with the seller by the next business day on or bcfore the same
tic of day that thc seller requested confiation, whichever is sooner. For
purposcs of this paragraph

, "

business day" means each day except a Sunday or a
federal holiday.233

Undcr this systcm, if the seller contacts the prescriber before 2 p. , then the prescriber has 24
hours to respond, and if the seller contacts the prescriber aftcr 2 p. , then the prescriber, at

mium, has 5 business hours to respond (1-800' s surey results show that on average, ECPs open
at 9 a.m. Monday-Satuday). Importantly, the Calfornia law also reflects the rcality that most retai
businesses are opcn on S aturdqy.

As noted, 1-800' s sales data demonstrates that this system works approxiately 96.5% of the tie.
In only approximately 0.4% of the cases, 1-800 receives information outside of the California tie
frame indicatig that a prescription is actually incorrect. 34 Notably, cven under these unusual

circumstances , thc consumcr is not harmed because 1-800: (1) notifies the consumcr of thc
correspondence received from his or her ECP , and (2) permts the consumer to retum unused
product to 1-800.

It is not surprising that a 5 hour verification period works, because 5 hours is morc than suffcient.
Importantly, on average a prescriber receIves only 1.3 verifIcation requests a week from 1-800, which
is by far the largest alternative seller.235 Given 

that 1-800 has approxiately 70% of the mai  order
business, the average prescriber would receive approxiately 1.8 verification requests a week.
Therefore , any clai that the volume of prescription verifIcation requests received would slow down
prescriber response tie is not supported by the evidence. Further, because it only takes only a few

232 See Stark Statement, 149 Congo Rec. HllS61.HllS65 (Nov. 19 2003) (Att. 14)

m Californa Assembly Bil No. 2020, signed into law on September 23 , 2002, codified at Calf. Business and Professions
Code 2546. 6(a) (Att. 125)

234 The remaining responses received outside the tie frame (3.1 %) are simply uncoopcrative ECP responses or reports
that a prescription has expired. Notably, the 0.4% error rate is less than pharmacy dispensing error rates. See, e.

Eliabeth Allan Flynn et aI., Relationships &tween Ambient ollnds and the At'Clrary ofPharmadsts ' Premiption-?illing PC1jormant'e,

38(4) Human Factors 614 (1996) (finding an error rate of 3.23%, and notig that medication dispensing erfOr rates
ranging from 2% to 24% have been detected) (Att. 129) ; Richard A. Knox Prescrption Errrs Tied to Lado of Advife

Pharmacists Skirting Law, Mass. Stu& Finds Boston Globe (Feb. 10 , 1999) (summariing a Massachusetts study that found
a 4% error rate) (Att. 130)

2) 1-800' s database revealed that from February 4- , 2004, it sent 130 349 faxes to 30 934 ECP offices , for an average
of 4 calls to each ECP offce over a 3 week period, or 1.3 contacts a week.



miutes to respond, actual response tie is fluid. If prescribers had 8 hours to respond, the vast
majority of responses would be made with 8 hours, but if they had 2 hours to respond, the vast
majority of responses would be made within that tie frame. The Calfornia model has proven to
be a reasonable compromise, providing prescribers with more than adequate tie to respond.

IV. With live Communcation. the Waitig Period Should 
Only 2 Hours

The Fa1mess Act reguations should giVe prescribers 2 hours to respond if a seller's live agent
reaches a prescriber s live agent via telephone. Ths would give alternative sellers a way to expeditc
orders for consumers who need their lenses imediately, and it guarantees that the ECP and seller
have notice tht the verification period is runnig. In addition, giving alternative sellers an incentive
to use live communication would increase its use and alleviate ECP complaits that verification
requests are receIved after hours. Agai, it should take a matter of miutes to verify a prescription
and thus 2 hours is a more than adequate tie period for scllers to rcspond under these
circumstances.

800' s Proposed Defition of "Business Hour

800 proposes an alternative "business hour" defmltion, that is fully consistent with the Fainess
Act and would ameliorate concerns that: (1) the proposed defition of "business hour" does not
reflect actual business hours in the eye care industr, and (2) that an 8-hour verification period is too
long. 1-800 urges the FTC to adopt its proposed "business hour" defition, given that too
restrctive a defition would defeat the objective of the Fainess Act to promote meanigfu
consumer choice and competition from alternative sellers.

First, to better reflect actual buslless hours , the FTC should expand the deftntion of "busmess
hour" to be 9 a.m. to 6:30 p.m. Monday though Friday, and 9 a.m. to 4 p.m. on Saturday, in
accordance with the surey results. This defmition, however, should be the default business hours
- i. the "safe harbor" only - because it sti does not take into account expanded weekday hours
expanded Saturday hours, Sunday hours, and holidays. Moreover, this default deftntion should be
revisited if ECP hours expand in response to the Faiess Act.

The defition of "business hour" also should provide an alternative to tls "safe harbor" that
permts sellers, at their option, to verify actual business hours of an ECP' s offce (i. the business
hours of an ECP' ffce not the number of hours that the RCP is present in the office) on an ECP-

ECP basis.236
To use ths "verified hours" definition of "business hour," a seller would have to

verify the business hours of an ECP offce at the tie this option is chosen (e.g. by communicating
with the ECP or by documentig publicly posted hours for anmdependent ECP or a corporate
entity). After verifying the actual hours, the seller would be requied to place the "verified hours" on
faxed prescription verification requests, so that an ECP has the opportunity to contact the seller if
its actual, posted business hours have changed.

236 The "verified hours" definition of "business hour" would take into account the actual number of hours that an ECP'
offce is open (i. the number of hours that an offce can respond to a verification request).



Once a sellcr has verified thc business hours of an ECP office, the seller could choose, at its option
and on a case by case basis, to use the default "business hour" safe harbor or the actual "vcrified
hours" to determe whether sufficient tie has passed to presume that a prescription is verified.
This rue would benefit consumers and assure faier competition by permttig sellers to be open
whenever their competig ECPs are open, whether that be at 7 p.m. on a weekday, or a Sunday, or a
Federal holiday.

The rule should requie sellers who use the "verified hours" approach for any given ECP to
maitain records regadig hours verification, and it should cxpressly prohibit ECPs from falsely
rcprcsenting their business hours. This system places the burden and risk of actual hours
verification on the selcr who chooses to use the "verified hours" definition. It does not place any
additional burdens on the ECP

Moreover, the rue would memorialie 1-800' s existig policy for handlng ECP responses , which
are received after the verification period has elapsed, requiing sellers to: (1) notify the consumer of
the correspondence rcceived from his or her ECP, and (2) permt the consumer to return unused
product to the scller. Therefore, reg-lIdless of whether the seller used the dcfault "business hour
definition or the "verificd hours" alternative, the consumer would be notified if there were a
problem with the consumer s prescription. Accordigly, the default safe harbor "business
hour" /verified "business hour" system would not burdcn consumers in any way.

Second, the prescription verification period, generally, should be 5 business hours after the seller
makes the prescription request, and it should be 2 business hours if a live agent of the seller makes
contact with a live agent of the ECP by telephone. Further, the FTC should revisit the 5/2 hour
verification period if futue technology develops that makcs the 5/2 hour verification period
excessive (e.g. for e-mai, a technology that notifies the sender that an e-mai has been opened).

800' s recommended approach would requie several changes to the proposed reguations.
Specifically, the language would change in proposed Section 315.2 regardig the defition of
business hour," proposed Section 315.3(b), regardig litations on prescriber behavior, proposed

Section 315.5(c)(3), regarding the number of hours requied for presumed vcrification, and proposed
Section 315.5(d), regardig invalid prcscriptions. The final defition of "business hour" should
provide:

Business hour means an hour bctwcen 9 a.m. and 6:30 p. during a weekday

(Monday though Friday), excludig Federal holidays and an hour between m. and

4 p.m. on Saturdqy, or in the alternative, the adual wrijied business hours ofa precrber

ffce, whichewr covers a greater time period. 
For puroses of Sec. 315.5(c) (3), 'jive (5)

business hours," and two (2) business hours shal be calculated from the fist

business hour that occurs after the seller provides the prescription verification
request to the prescriber, and shal conclude after the .rpecied time has elapsed. For
verification rcqucsts rcceived by a prescriber during non-business hours, the
calculation of 'jw (5) business hours" shall begi at 9 a.m. on the following dqy that
is not a Sundqy or a Federal holiday (except that verijied business hours mqy rnn on

Sundqys or Federal holidqyJ If the precrber flce is open on thoJe dqYJ).

m 69 Fed, Reg, at 5448.



S e/lers using verified business houn must IJerify the business hours rf a precrber's rice upon
initiallY exercsing the verified businm hour option (e.g., I? communkating with the precrber or
y documenting the publicfy posted business hours), and seller must indude the verified business

hours on presmption verication requests sent to prescrbers so that prescrbers hatJe the

opportuniry to update the seller's reords. Sellers that use the verified hours alternative must
maintain r!'Ords regarding verfied hours fOr a period rf not Ius than thre years, and these
records must be available jor mspection ry the l'ederal Trade Commission , its emplqyees, and its
representatives.

In addition, the FTC should add paragraph (8) to Section 315.3(b) as follows238

Limitations. A prescriber shalP? not: . . . (8) Protide f(1Ise infrmation to sellers

regarding actual businm hours of the prescrber's rice, or avoid providing injormation regarding
actual business hours qf the prescrber's rice to sellers.

Furhermore, language should be added to Section 31S.5(c)(3), such that the fial provision
reads:

The prescriber fais to communicate with the seller within 
fiw 

(5) business hours
after receiving from the seller the information described in paragraph (b) of ths
section or if a live agent fOr the seller communicates with a live agent for the prescriber via
telephone (or a substantiallY eqUivalent technology that permits immediate communication

between the se/ler and the precrber), and the precrber fails to verify the prescription within two

(2) business hours after reeivingfrom the seller the infrmation descrbed in paragraph (b) rf
this section.

Finally, the following language should be added to the end of Section 315.5(d)240

S e/lers that receive notifcation from a prescrber outside rf the verification period that a

prescription is inaccurate, must notif the patient, and perit the patient to return a'! unused
'4Jrealeable product.

Notably, any examples of the default "business hour verified "business hour" system in the fmal
rue should reflect these changes.

238 800 recommended paragraphs (4) through (7) are discussed in detail in Sections II(A)(4) and II(B)(I)(b)(i), (ii)
herei.

239 800 proposes that J.l'C use the word " shal " rather than the word "may" becausc "shall" connotes that the
provision is mandatory, whereas "may" connotes that the provision is permssive.

240 Proposcd Section 31S.5(d) should be furter revised in accordance with Section II(B)(3)(d) herein.

241 q: 
Utah has no waiting period, but it requies sellers to inform patients that the contact lens prescription is invalid if

the seller receives such information from the prescriber within 72 hours of the initial prescription verification request.
Utah Code Ann. S8-16a-801. (Art. 127)



Contact Lens Fittig

Section 315.2 of the proposed Contact Lens Rule defies "contact lens fittig" as:

(The process that begis after an intial eye examnation for contact lenses and
ends when a successfu fit has been achieved or, il the case. of a renewal
prescription, ends whcn the prescriber determes that no change in the existig
prescription is requied, and such term may include: (1) An exammatlOn to
determie lens specifications; (2) Except in the casc of a rcnewal of a contact lens
prescription, an initial evaluation of thc fit of the contact lens on the eye; and (3)

Medically necessar follow-up exanunations.242

In its proposed rule, the FTC questions: " (a) Is ths defInition sufficiently clear? (b) What is the
nnpact, ilcludig costs and benefits, of definig the term il ths way? (and) (c) Should the term

",,,241me ca y necessary rO ow-up exammatlons e e e , an , 1 so, ow!' 

At th tie, 1-800 does not have any concerns with the defition of "contact lens fitting per se and
it believes that the defition in the proposed rue is sufficiendy clear. 1-800, however, is conccrned
about the operation of ths definition in conjunction with Sections 315.3 and 315.4 of thc
regutions, regardig prescription release tig and litations on requig immediate payment
for eye examations and fittigs. These concerns are discussed in detail in Section II(B)(l)(b)(i)
herein.

Contact Lens Prescription

Section 315.2 of the proposed Contact Lens Rule defines "contact lens prescription" as:

(A) prescription, issued in accordance with State and Federal law, that contais
sufficient infonnation for the completc and accurate fig of a prescription for
contact lenses, includig the following:

(1) The name of the patient;

(2) The date of examiation;

(3) The issue date and expiration date of prescription;

(4) The name, postal address, telephone number, and facsime telephone
number of prescriber;

(5) The power, material or manufactucr or both of the prescribed contact lens;

(6) The base curve or appropriate designation of the prescribcd contact lens;

242 69 Fed. Reg. at 5449.

243 Id. at 5446-47.



(7) The diameter, when appropriate, of the prescribed contact lens; and

(8) In the case of a private label contact lens , the name of the manufacturer
trade name of the private label brand, and, if applicable, trade name of
equivalent brand name.244

In its proposed rue, the FTC questions: " (a) Is ths defmition suffciendy clear? (b) What is the
impact, includig costs and benefits, of defining the term in this way? (c) Should the defition
include the prescriber s e-mai address , if any? (and) (d) Should the defmition include anytg
else?,,245

800 believes that the defmition of "contact lens prescription" is sufficiendy clear. The defition is
detaied enough for the consumer to be able to provIde the seller with the information necessar for
the seller to contact the ECP to verify the prescription, in accordance with Section 315.5(b) of the
proposed rue.

As an intial matter, however, 1-800 would lie to take this opportuty to note that the exam date,
the issue date, and the expiratlon date are critically important. If ECPs did not have to include
these, it would be too easy for ECPs to sabotage prescription portabilty with false expiration dates
or with false reports to alternative sellers that a prescnption lS expued.

800 also notes that paragraph (8) of the "contact lens prescription" defition is essentil for the
operation of Section 315.5(e) of the proposed reguation/ (' which permits substitution for private
label lenses. As mentioned, ECPs have taken advantage of the fact that some states requie
prescriptions to be brand specific, by prescribing brands that only they sell private label or
doctor exclusive lenses - even though identicallcnscs are someties made by the same
manufactuer and sold under other names (i. private label lenses). An advertisement 1n an ECP
journal Contad Lens Spedrum advises ECPs to use private label lenses to prevent giving "patients a
choice. I don t say ths is a private label lens. I just say, 'This is the best lens for you. It's the one you

",247S ou e weanng.

Using private label lenses in ths manner is coercive and it prevents meanigfu prescriptlon
portabilty. Moreover, even more scrupulous ECPs have recognized that "to fit a lens brand (or

type e.g. RGP), simply BECAUSE it's not avaiable elsewhere than your office is ethcally suspect
behavior."248

244 Id. at 5449.

245 Id. at 5447.

246 Id. at 5449.

247 Using Private Lobel Lenre to Keep Patients in the Practke Contact Lens Spectru cr an. 2002) (Att. 83)

248 Christopher Press Optcom 5 ubjcct Fitting Contoct Lenre ECP E-mail Forum, Oct. 2003 (Att. 135)



The private label substitution authoried by Section 4(f) of the Faiess Act, and provided for in
paragraph (8) of the proposed "contact lens prescription" defInition and proposed Section 31S.5(e),
attempt to provide a check for this behavior. Indeed, the FTC recently stated in its e-commerce report
on contact lenses that:

Adherence to statutory provisiOns regarding prIvate label lenses and prescription
lengths should ensure that contact lens seller and contact lens prescriber practices
generally promote consumer health and do not hamper consumer choice in a way
that ultiately harms consumers.249

Even ECPs secm to believc that the Fairess Act provides an adequate countermeasure for the
privatc label problem, with onc ECP in an optometr chat room statig: "(You can t go privatc
label anymore. some of the old trcks aren t going to work."Z50

However, it is important to recognze that the "private label" ruse still does work. The Fairncss Act
assumes that alternative sellers can easily obtai equivalent national brands for private label lenses.
This is absolutely not the case. Private label manufactuers have stepped up their efforts to cut off
those who supply alternative sellers with the lenses. 1-800 goes to great lengths to obtain products
equivalent to private label lenses, often paying grossly inflated prices, yet, in some cases, 1-800
cannot get all the lenses it needs. Thus, despite Congress ' clear intent to remedy the private label
problem, private label substitution is not a reality unless private label lenses are equaly avaible to
all sellers, or at mium, al consumers have access to a contact lens sold to both alternative sellers
and prescribers.

In addition, ECPs have already begu to undermie private label substitution in the Faiess Act
with " doctor exclusive contact lenses." A "doctor exclusive contact lens" is a lens that is avaiable
for purchase only though an ECP, due to a manufacturer s restrcted distrbution policy, that does not

have a substitute that is available to alternative sellers. Indeed, due to contractual restrctions, an ECP 

typically refuse to fi a "doctor exclusive" lens prescription written by another authoried ECP.
With these lenses, ECPs and manufactuers are playig the same anticompetitive gaes that they
have been playing Wlth pnvate labcllenses to cocrce consumers into purchasing contact lenses from
them. For example, ads for doctor exclusive lenses boast:

Let s see. You ll make more money. . .. And since Pro clear Compatibles are only avaible
through your practice, you ll get what you re lookig for: ilcreased patient loyalty and

greater profitabilty.
"Z51

249 Possible Anticompetitiw Barrers to E-CommeTCe: Contact LenJ a Report from the Staff of the FTC (Mar. 2004), at 4.
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Protects End-of-the- Year Profit. Only available though independent Eye Care Providers
. Extreme H20 lenses are distributed exclusively via an intellectual property licensig

agreement to qualified independent eye care providers. ,,252

It' tie to stop the revolv11g door in your practice and begtn to regain patient loyalty.
Patients are your most valuable asset. We can help you protect your practice from eroding
margis and keep contact lens patients coming back to see you instead of a website, 800
nutber or a discount store."Z53

Notably, the arrangemcnts between the manufactuers of doctor exclusive lenses and the ECPs who
sell the lenses are simr to the arangements between the defendant ECPs and trade associations in
In re: DispoJ'lble Contact Lens Antitrw"I Litigation and the manufactuers in that case. In In re: Diposable
Contact Lens Antitrust Litigation the ECPs and trade associations coerced the manufactuers into
implementig ECP-only distribution policies to prevent alternative sellers from competig. Here
with the doctor exclusive lenses, it is the manufactuers who are enticing individual ECPs to join
with them to prevent alternative sellers from competig. 1-800 believes that these doctor exclusive
lens arrangements, lie those in In re: Disposable Lens Antitrst Litigation restrain trade in violation of
the antitrst lawS.

254

Accordigly, the rule should provide a countenneasure to prevent ECPs from coercing consuters
into purchasing doctor exclusive lenses, as well as private label lenses. 1-800 proposes that language
addressing doctor exclusive lenses be added to paragraph (8) of the defition of "contact lens
prescription " such that it reads:

(8) In the case of a private label contact lens, the name of thc manufactuer
trade name of the private label brand, and, if applicable trade name of a brand

name sold to alternative seller.r, In the case 0/ a doctor exclusive contact lens (i. , a lens

sold onlY to prescrbers or retai!er.r with an on site precrber), the precriber shall also

provide the consumer with another prescrption fOr a lens that is sold to alternative sellers.

Notably, ths provision would not prevent doctor exclusivc lcnses from competig with other
contact lenses on their merits. To the extent that the lenses actually provide an advantage over other
lenses, consumers could weIgh the additional costs of the lenses agaist the benefits and decide for
themselves whether to purchase the doctor exclusive lenses or an alternative.

800 also proposes that the FTC add a defInition of "doctor exclusive contact lenses" to Section
315.2. The definition of "doctor exclusive contact lenses" should be as follows: a lens that is
availablefor purchase onlY through a precrber or a precriber location, due to a manufacturer's restricted distrbution
po/if), that does not have a substitute that is sold to sellm' who are not also prescrbers.

252 Sef Miscellaneous Ocuar Science, Proactive 55 , Proclear, and Extreme H20 Ads (Att. 120)

253 See id

254 See Sherman Act 15 U.S. c. 1 (Supp. 2003); United StateJ' v. General Moton' 384 U.S. 127 (1966) (holding that jotat
collaborative action by dealers, associations, and General Motors to elinate a class of competitors by termating
dealigs with them and a minority of Chevrolet dealers and to deprive franchised dealers of their freedom to deal
through discOlUlters was a classic conspiracy in restraint of trade).



Direct Communication

Section 315.2 of the proposed Contact Lens Rule deftnes "diect communcation" as "completed
communication by telephone, facsime, or electronic mai. ,,25 In its proposed rule, the FTC
questions:

(a) Is ths defition sufficiently clear? (b) What 1S the lfpact, mcludig costs and
benefits , of defig the term in this way? (c) Is it appropriate to include messages
left on telephone answerig machies in this defmition? (d) Should the defition
expressly requie, for communication by facsime or e-mail, the receipt of a
confnmation that the communication was successfu? (and) (e) Should the
definition include any other tneans of diect communcation?"2s6

Unfortuately, ECPs are aleady making a concerted, nationwide effort to defeat their obligation to
verify prescriptlOns, by argwng that the terms "diect communication" and "completed
communication" be interpreted narrowly for the puroses of Section 315.5 of the proposed rue
which requies that prescriptions be verified by the seller with "diect communcation." 257 For

example, Craig S. Steiberg, O. , J.D. has ciculated form comments for other ECPs to submit
which have already made it into the docket/ that clai that: (1) a "diect communication" should
only be a communication made by telephone, and (2) a "complete communication" can only be a
telephone call that is affumatively answered by a person. Accordig to Steinberg, electronic mail (or

mail") and facsime (or " fax ) arc inferior because there is no way for a sender to know whether
a fax or an e-tnai is complete. E-mais can be "lost in cyberspace" and faxes can jam or run out of
ink or paper.

These complaints about fax and e-mai prescription veriftcation epitomie the problem with
optometrsts bemg petttted to sell what they prescribe. The technology "excuses" are pretext -
ECPs want to prevent alternative sellers from sellg to their customers. The trth is that the
verification obligation places little burden on ECPs. Accordingly, 1-800 believes that the terms
diect communcation" and "completed communication" should be defmed broadly.

255 69 Fed. Reg. at 5449.

256 Id. at 5447.

257 !d. at 5449.

258 Crai S. Steinberg, D. , J.D. Optcom IMPORTANT; FfC WOlltJ' Your Comments About COlltact LeIlS Act Feb. 11
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Direct Communication" Should be Deficd Broadly to Include
Existig and Futue Communication Technologies

800' s verification protocol does not generally involve e-mail atal. anditplacesanincldent.al
burden on ECP fax machies. Generaly, 1-800 faxes ECP offices to verify prescriptions
attemptig to fax the ECP up to three ties if the initial faxes are not successful. If none of the

faxes is successfu, then a live agent makes a telephone call- U smg a fax machie is the preferred
method because it gives the ECPs all of the prescription mformation they need in writig, which
eases the ECPs ' abilty to locate consumer information and recordkeeping for the seller and the
ECP. Indeed, one ECP , in her comments to the docket, concedes that faxes work bccause they
allowO you the tie to (get alternative selers) the infonnation and send it back.',260

Importantly, on average, an ECP receives only 1.8 verification requests a week.
261 1.8 requests a

week does not place undue burdens on fax machies. Requing ECPs to be responsive to their
consumers ' needs by tntamng fax machies is not excessive. Medical doctors handle far more
requests for prescription verification.

Accordigly, the term "diect communication" should be defied broadly. "Direct communication
should include communication by telephone, fax, e-mai, and any other futue technology that
develops that would expedite the prescnption verification process. Toward that end, 1-800

proposes that "diect communication be defmed as "completed communication by telephone,
facsime, electronic mail or a substantiallY equivalent communitation technology." Notably, the FTC has
already stated in its comments before the Connecticut Board of Examers for Opticians that a
multiplicity of ways to satisfy a prescription requiement is procompetitive," and it has specifically

endorsed lens orderig and prescription verification "by phone, mai, or Internct.',262

800' s proposed defition would not only give sellers more options for ways to request
prescription vcrification, it would also give ECPs more options to confirm prescription information
under Section 315.5(c)(1) of the proposed rue.

263 This could ameliorate ECP concerns, which have

been logged in the FTC docket, that ECPs ate havmg difficulty contactig alternative sellers.264 A

broad defition of "diect communication" would ensure that ECPs could contact alternative sellers

via the mechanisms currently used by 1-800 - fax, a toll-free number, and the Internet as well as
incorporatig any future technologies which may be rapidly developed and adopted in the future.

260 FTC Conuents from Mariyn Przybylowski (At).
261 1- 800' s database revealed that from February 4- , 2004, it sent 130 349 faxes to 30 934 ECP offces, for an average

of 4 calls to each ECP offce over a 3 week period, or 1.3 contacts a week. Given that 1-800 has approximately 70% of

the mai order business , the average prescriber would receive approxiately 1.8 verification requests a week.

262 Comments of the Staff of the FTC Intervenor before the Connecticut Board of Examiners for Opticians , Mar. 27

2002, at 12 (Att. 9)

263 69 Fed Reg. at 5449.

264 FfC Comments from Robert B. Garfield , O.D. (Att. 144)



The Term "Completed Communication" Should Be Defined Broadly

In addition, the term "completed communication" as it is used in the current defition of "diect
communcation" is vague. 5 This permts ECPs to interpret the term narrowly - to requie evidence
that an ECP has affiatively received the communication. TIs 1S really just the next iteration of an
old ECP anticompetitive tactic. As noted in Section II (B) (3) (b) (i) herein, ECPs have attempted to
overly restrct the ways in which prescriptions can be communicated for years (e.g. requig origial
hand-signed copies, requig sellers to obtain a physical copy of the prescription, requiing a "face-

to-face transaction " and requig sellers to wait indefmitely for an affiative response from ECl's
before sellg replacement lenses).266

In chat rooms , ECl's eagerly embrace restrctions on prescription communication , noting that
restrictions, such as requing physical possession of the prescription "would ki (1-800). In fact, I
understand that (1-800) chooses not to do business in the two states that have that requiement.
That kid of requiement would do two good thgs (le) put a crip 11 the internet trade of
medical devices."267

Worse yet, interpretig "completed communication " to requie affmnative evidence of receipt of
communication permts ECPs to avoid the obligation to verify prescriptions under Section 2(a)(2) of
the Fairess Act26R altogether by intentionally unpluggg fax machies or answerig machies, or

hangig up the telephone. Indeed, 11 the ECP chat rooms, ECl's have already begu to advise each

other to do so:

That is why we disconnect our fax machie when we leave the offce. They can t contact us
if they can t send a fax. I don t know what they do il that case.269

(This is) a great idea about the fax machie, my staff must manually turn it on to receive a
fax, othetwise it rings ovcr to the answerig machine. (What) if they lcave a message on my

answering machie does that count as a notification?27o

FAX is a weak lik here. I suggest that we al unplug our fax machies and keep them on
hand for send-only puroses. In the unlikely event someone wants to send you a FAX that

265 69 Fcd. Reg. at 5448.

2M See supra discussion at Section II (B) (3) (b) (i).
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you really wanted, you could always plug it into a free phone lie at send tie and then
unplug it nght after.

So the moral is: try turnig off your fax machie or unpluggg it or dialig up with your
modem on it... they wil then be unable to reach you. . . .

Accordigly, the FTC should defie the tenn "completed conuunication" in Section 315.2 of the
rue, and it should defIne the tenn broadly. 1-800 proposes that the term "completed
communication" bc exprcssly defined as:

Afft7ative evidence that a communication has been completed (e.g., evdence that a facsimile

has been rrceived or that a message has been lif on an answering machine), evidence that 

communication I: facsimile, electronic mail, or a substantiallY equivalent communication
technology has been attempted twce, or evidence that live telephone venjication has been

attempted.

Moreover, to prevent ECPs from strategicaly aVOIdig a seller conuunication, a limitation should
be added to Section 315.3(b) as follows:

A prescriber shalpl not. . . (5) t'ail to keep an open line if communication or otheTW'
avoid seller attempts to verijj a pmcription.

Issue Date

Section 315.2 of the proposed Contact Lens Rule defines "issue date" as "the date on which the
patient receives a copy of the prescription."274 In its proposed rule, the FTC questions whether ths
defition is sufficiently clear and the impact of the deftnition.275

In general, 1-800 supports the proposed rue s defmition of "issue datc." The dcfInition, whcn read
in conjunction with the mium expiration period of 1 year, in Section 315.6 of the proposed rue
is pro-consumer because the prescription wil not expire unti at least 1 year after the consumer has
had an opportunity to use it.

Some states, such as Texas , make it dear that the prescription expires on the " fIrst anniversary of the
date the patient's parameters were determed. "276 Laws, such as the Texas law, provide an incentive
for ECPs to withhold prescriptions or back-date prescriptions. If ECPs back-date prescriptions by

271 Christopher Feahr Optcom Subjed: (1800) What a Farce (Alternative to Fax), Oct. 6 2003 (6:31 p. (Att. 148)

27 MS McMeeki Optcom Subjed (1800) What a Farce (Alternative to Fax), Oct. 6 2003 (11:33 a. (.i).
273 1-800 proposes that FTC use the word " shall " rather than the word "may" because "shall" connotes that the
provision is mandatory, whereas "may" connotes that the provision is permissive.

274 69 Fed. Reg. at 5448.

275 See id. at 5447.

276 Texas Contact Lens Prescription Act 353. 153 (Att. 16)



three months, for example, then the consumers can only use the prescriptions to purchase lenses
elsewhere for nie months.

The definition of "issue date" in the proposed rule, however, provides a self-enforcing mechansm.
Under that defition, the expiration period does not begi runig unti the prescription is released
to the consumer. Accordigly, the ECP has no incenttve to withhold the prescription for a certai
period of tie or to back-date it. As one ECP stated:

The ISSUE DATE is the date the patient received a copy of their Rx You
have to remember that you must place it in their hands when the fitting is
complete. YOU know when that is. You can tr and act dumb and come up
with all kids of excuses and rationale for it being some obscure tie in the
futue, but al that wil happen is you ll look like you are actig, AND you may
fid yourself having to defend agaist a $1000 + fie by the Fr027

However, 1-800 believes that the rue would be clearer if it more precisely tracked the language in
Section 315.3(a) of the proposed rule , which permts the prescriber to release the prescription by

giving it diectly to the consumer, or by giving the prescription information to the consumer s agent.
Accordigly, 1-800 believes that the definition of "issue date" should rcad: "the date on which the
patient or a'! person designated to act on behalf 0/ the patient first receives a copy of the prescription.

Ophthalmc Goods

Section 315.2 of the proposed Contact Lens Rule defines "ophthalnc goods" as "contact lenses
eyeglasses, or any component of eyeglasses. zn At ths tie, 1-800 has no comments on this
provIsIon.

Ophthalmc Services

Section 315.2 of the proposed Contact Lens Rule defmes "ophthalc services" as "the measurg,
fittig, and adjustig of ophthalmc goods subsequent to an eye examnation. ,,279 At 

this tie, 1-800
has no comments on dus provision.

Prescriber v. Seller

Section 315.2 of the proposed Contact Lens Rule defies "prescriber " wIth rcspect to contact
lenses, as "an ophthalmologist, optometrst, or other person permittcd under State law to issue
prescriptions for contact lenses in compliance with any applicable requirements cstablished by the
Food and Drug Admstration ("FDA,, ,,28o In its proposed rule, the FTC questions: "(a) Is ths

27 Craig Steinberg, a. Optcom Discount Contact Lenses/ New CL Law RCP E-mai Foru, Nov. 22 2003 (11:50 a.m.)
(Att. 150)
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def:mtion sufficiently clear? (and) (b) What is the impact, includig costs and benefits, of defig
",281

t e term il t s wayr

800 has no comments on the FTC's proposed def1Ition of "prescriber per se. However, 1-800
bclieves that the FTC should also defie the tenn "seller" to make it clear that a seller need not be
an ECP il order to sell contact lenses. As mentioned in Section II(B)(3)(b)(ii) hercin, several states
have existig or pendig legislation or reguations that arguably requie anyone sellg contact lenses
to be licensed ECPS.282

Such state laws or reguations have no beneficial impact on consumer health, and indeed, the AOA
and other ECP associations are under a nationwide injunction prohibitig them from even makig
such a specious health arguent,283 Since there is no evidence that it is safer for an ECP to sell a
sealed box of contact lenses than for a non-ECP to do so, these laws have no real purose other
than to shield ECPs from competition by alternative sellers. Indeed, as the FTC recently
announced:

(p)olicymakers and other offcials can advance both (consumer health and
consumer choice) if they: rescind, or rcfrain from adopting, requiements that an
Internet seller have a professional license to scll replacement contact lenses.. If
states want to reguate such sellcr beyond prescription reqUUements and general
state and federal consumer protection laws, they should adopt a simple

284regtstrahon reqUUement.

Moreover, any requiement permttig only ECPs to sell contact lenses diectly conflcts with the
priary objective of the Fairess Act to ensure meanigfu consumer choice and competition from
alternative sellers (or non-ECPs).

It is well settled that federal enactments preempt conflctig state laws or reguations. 285

Specifically, a state law is preempted when "under the cltcumstances of (a) parhcular case, it stands
as an obstacle to the accomplishment and execution of the fu purposes and objectives of
Congress.." 286 Although states generaly may license and reguate trade with thei borders , courts
have repeatedly found state licensing laws preempted where they are at odds with the purposes 

281 Id at 5447.

282 1-800 continues to dispute the applicability and enforceability of these and other state laws to nonresident sellers of
replacement contact lenses.

28) See In re: Disposable Contad Lens Antitrst Lit ation IDL 1030 (M.D. Fla.), AOA Settlement Agreement, dated May
, 2001 (
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U.S. 861 , 873 (2000).

286 Hines v. DavidolVit 312 U.S. 52, 67 (1941).



objectives of a federal cnactment,287 As discussed in detail above, the purose of the Fairness Act is
to promote meaningfu consumer choice and competition from alternative sellers. State laws or
regulations that purort to l1pose an outrght prohibition on sales from alternative sellers (i.

anyone other than an ECP) frustrate those very obJecttves and would render the Fainess Act
288vanous protecttons meamng ess.

Although the Fairness Act preempts by implication any state requiement alowing only ECPs to sell
contact lenses, that preemption should be made express to ensure that ECPs and their state boards
do not undermie the very purose of the Fainess Act - to promote consumer choice and
compctitton from alternative channels - through imposition of such requiements. 1-800 proposes
that the FTC add a defition for "seller" to Section 315.2 of the proposed regulations that provides:

seller is a'! per.ron or entiry that sells or otherwise distributes contact lenses, and includes, but
is not limited to, licensed professionals. Although a state or political division therqfmtr require
a seller to register to sell contact len.res if such registration does not burden commerce in contact
lenses, the FairneJS to Contact uns ConJumers Act preempts a'! requirement that a seller
must possesJ a pmftssionallicense in order to perjo17 the purely retail fundion rf Jelling contact
lenses.

Private Label Contact Lens

Section 315.2 of the proposed Contact Lens Rule defies "Private Label Contact Lenses" as
contact lenses that are sold under the label of a seller where the contact lenses are identical to

lenses made by the same manufactwer but sold under the labels of other sellers.,,2H9 In its proposed
rue, the FTC questions: " (a) Is this defition sufficiently clear? (b) What is the impact, includig
costs and benefits, of defig the term in ths way?,,290

At dus tie, 1-800 has no comments on the FTC's proposed defmition of " private label contact
lenses." However, as mentioned m Section III(A)(3) discussing the defition of "contact lens
prescription," the FTC should add the definition of "doctor exclusive contact lenses" recommended
by 1-800 to Section 315.2 of the reguations. The FTC should also revise the definition of "contact
lens prescription" to ensure that ECPs who prescribe private label and doctor exclusive lenses also

2/7 See, e. , Gade v. Nat' l Solid Waste Management Ass 50S U.S. 88 , 108-109 (1992) (holdig that Illiois laws providig for
licensing, traing and testing of hazardous waste site workers were preempted by the Occupational Safety and Health
Act to the extent they established health and safety standards for training such workers); Gartrell Const. Inc. v. Aubry, 940
Fold 437 , 438-441 (9 Cir. 1991) (holdig that federal law preempted application of California s licensing requirements
to contractors performing work for the federal governent).

2B8 For example, a consumer s right to have his or her ECP release or verify a prescription to an alternative seller 
entiely meaningless if alternative sellers cannot sell contact lenses in the first place. See, e./t. R. Rep. No. 108-318 , at 4
(2003) (Consumers "contiue to face a difficult tie getting prescriptions filed by alternative third party selers" and

(tJhe consumer s right to a copy of their contact lens prescription means nothig unless consumers can fill that
prescription at the business of thei choice (Att. 151)

289 69 Fed. Reg. at 5449.

Mid. at 5447.



provide the consumer with a way to purchase contact lenses sold to alternative sellers as well as
prescribers.

Availability of Contact Lens Prescriptions to Patients

PrescI: . er Dutics: Prcscription Release and Verification

Section 315.3(a)

Section 31 5.3 (a) of the proposed Contact Lens Rule requies prescribcrs to release and verify contact
lens prescriptions to their patients and to any pcrson designated to act on behalf of the patient.
Specifically, Section 31S.3(a) provides:

(a) In general. When a prescriber completes a contact lens fittg, the
prescriber:

(1) Whether or not requested by the patient, shall provide t.o the paticnt
a copy of the contact lens prescription; and

(2) Shall, as diectcd by any pcrson designated to act on behalf of the
patient, provide or verify the contact lens prescription by electronic
or other means. 291

In its proposed rue, the FTC questions: " (a) Is Section 315.3(a) sufficiently clear? (and) (b) Is it
clear the means by which a prescriber shall provide or verify a contact lens prescription as diected
by a thid par authorized to act on behalf of the patient?"Z92

This provision implements one of the centerpieces of the Fainess Act - automatic prescription
release. The FTC should make it clear in the preamble of the fial reguations that sellers or other
agents, such as famiy members, need not have a written agency agreement in order to act on behalf
of the patient.

Moreover, requiring an alternative seller to prove written authority would be contrary to Section
315.5(a) of the proposed reguations , which permts sellers to verify prescriptions via dicct
communication, and Section 315.2 of the proposed regulations , which defies "diect
communication" as includig telephone communication. If a seller has to prove written authority
in pcrson or via fax before he or she can verify the prescription, then the abilty to use the telephone
to verify the prescription becomes meamngless. In addition, requiing written authority would
undette the Faiess Act's goal of prescription portabilty. A patient should be able to authorize
orally a famiy member to pick up his or her prescriptions , and the process of ordermg contact
lenses though an alternative seller should authorize the seller to act on the patient s behalf.

291 Id at 5449.

29 Id at 5447.



Section 315. 3(b) 

Section 315.3(b) prohibits prescribers from impOS11g certai requirements or conditions on patients
prior to releasing or verifying contact lens prescriptions, includig charging them any fee for the
prescnption 11 addition to the fee for an eye examination, fittig, or evaluation. Specificaly, that
section provides:

(b) Umitations. A prescriber may not:

(1) Requie the purchase of contact lenses from the prescriber or from
another person as a condition of providing a copy of a prescription
under paragraph (a)(l) or (a)(2) of this section or as a condition of
verification of a prescription under paragraph (a)(2) of this section;

(2) Requie payment in addition to, or as part of, the fee for an eye
examation, fittig, and evaluation as a condition of providig a
copy of a prescription under paragraph (a) (1) or (a)(2) of ths
section or as a condition of verification of a prescription under
paragraph (a)(2) of ths section; or

(3) Requie the patient to sign a waiver or release as a condition of
releasing or verifying a prescription under paragraph (a)(1) or (a)(2)
of ths section.

293

In its proposed rule, the FTC questions: " (a) Do prescribers itemie charges and fces in a manner
that distigushes the amount a patient IS pay11g for an eye examiation, fittig, and evaluation, from
the amount she or she is paying for othcr goods and services? (b) Are there additional requiements
or condi1:0ns that should be prohibited to facitate the release and verification of contact lens
prescriptions, (and) (b) What would be the impact, includig costs and benefits, of such additional
prohibitions?,,294

800 is troubled by the FTC's proposed Section 315. 3(b) because it: (1) permts ECPs to bundle
eye examiations/fittmgs and contact lenses, which undermes the intent of Section 2 of thc

295Fatness Act and coerces consumers to purchase contact lenses from ECPs pnor to the release of
the prescription, and (2) fails to prohibit other behaviors that ECPs are currently using, or may use
in the futue, to undermie the Faiess Acts central objec1:ve of meanigful prescription
portabilty-

293 Id. at 5449.

294 Id at 5447.

295 Fairness to Contact Lens Consumers Act PL. 108- 164 117 Stat. 2024 (2003).



FTC's Faiess Act Reguations Must Provide a
Countenneasure Against Bundlng Eye Examiations/
Fittigs and Contact Lenses. Or Otherwise Coercing the
Consumer To Purchase Contact Le '1 m the P" scribers

The objective of Sections 315. 296
and 315.4

297 is to prevent ECPs from engagig in coercive and
unfai practices that lit prescription portabilty and effectively requie consumers to purchase
contact lenses from an ECP. Yet, il ECP chat rooms , ECPs have aleady discussed how to game
the prescrption release requiements in the Fainess Act to effectively coerce consumers into
purchasing from an ECP.

Accordig to tyical ECP conversations , ECPs can coerce consumers into buying contact lenses
from them by writmg simple dugs , such as "diagnostic pairs only," or "retun for follow up" on the
prescription. One ECP advises:

If patients want to get their lenses elsewhere, I wil give them an Rx for a
DiagnoJtic Pair OnlY, ChangeJ to Come and write Return jOr jOllow up on the script.

This way the seller is using his lens bank. If a seller wants to play the contact lens
game, let them bear the whole burden just lie I do!298

Unbelievably, some ECPs even go so far as givig patients the wrong prescription to ensure that
they wil come back:

I had a 19 year old female in 2 days ago who admtted to having gone 3 months
with one pai of 2 week contact lenses. She was desperate for more, but only had
enough $ for her "CL exam" services. So I took the hit that I learned on thi list
recendy, and sent her home under miused by half a diopter. She had, when she
fist arrived at the offce, promised to return withi the week with funds to
purchase her contact lenses. . .. So thanks to whatever list member (sic)

suggested underpowerig those whom we feel we NEED back for a followup
".299

Perhaps the most widely suggested technique to coerce consumers into buyig contact lenses from
ECPs, despite the Faiess Act, is bundlg examiation fees, sample lenses, and/or intial lenses.
Some ECPs are using the term "global fee" as a euphemism for bundlg, and are recommending
the following:

296 Proposed Section 315.3 mandates prescription release and prohibits enwnerated anticompetitive behaviors designed
to coerce conswners into purchasing contact lenses from an ECP, See 69 Fed. Reg. at 5449.

297 Proposed Section 315.4 pemuts ECPs to require payment for an eye examination/fitting prior to the release of a
prescription only if the prescriber requires immediate payment when an eye examiation reveals that the consumer does
not need ophthalmc goods. See id.

8 Steve Sobel OpttOm DistOunt Contad Lenses/ New a Law ECP E-mail Forum, Nov. 21 , 2003 (6:13 a. m.) (Au, 152)

299 
Mark R. Sukoenig, GD" Optcom-Poll about 'free " trial CLr, ECP E-mail Forum , Mar. 13 2004 (1:17 p. (.i).



It would be lI our best interest to structure our CL fees so that at least the lItial contact
lenses are included in the intial contact lens fee. 'oo

If they don t like our global fee strcture for new paticnts which include the intial lenses
then they are cordiy invited to seek services elsewhere where the fitter is wilng to put up
with their warped sense of what the doctor-patient relationship is all about.'\01

Solutions: 1 New fits , patients who have never worn any contact lenses or ths tye oflens
(for example: switchmg from soft to (rigid gas permeable)), wil, henceforth, be requied to
obtain their initial minimum quantity (sic) lenses from the fitter as part of the global fee
charged.302

ff)he price (of the exam) includes all materials and lenses used in the fittg, the fial pai 
which they can keep at the end of the fittig if they want, but it s not requied and whether
they do or not does not change the price.

Some eyecare practitioners offer bundled packages of lenses and professional services.304

, in this particular scenaro, the doctor/ fitter has, in fact, charged the patient for the intial
lenses, disgused as "fittig materials ; however, SlIce there is no requiement by the
doctor/fitter that the patient retain the lenses, the doctor/fitter is therefore in compliance
with the law? Somehow, there is certainly the appearance that the patient was, in fact

, "

sold"
the lenses ("fittg materials ) as the patient does not get a refund for their retu?)5

Notably, the bundlg strategy violates Section 2(b)(1) of the Fairness Ace because it is essentialy
requig the purchase of contact lenses prior to the release of the prescription. Bundlg also
undermes the objective of the Fainess Act because its purose is to extract as much money as
possible out of each consumer and to defeat prescription portabilty.

300 Henry Valentine Optcom Dismunt Contact Lenses/New CL Law ECl' E-mai 1'onu , Nov. 21 2003 (4:38 p. (Au.
154)

30! Henry Valentie
Optcom Di,fmunt Contact Lenses/ New CL Law ECP E-mai Foru , Nov. 23 , 2003 (7:54 p. ) (At

155)

302 Henry Valcntine Optcom Discount Contact Lenses/ New CL Law ECl' E-mai Forum , Nov. 23 , 2003 (6:22 p. (Au.
12).

30 Howard Ossen Optcom FCLCA/FCLCA S..enario/FCLCA Charting, ECP E-mail Foru, Jan. 31 2004 (9:19 a.m.)
(Au. 157)

304 Li Segre WhmJ- the But Pla..e to Bt! Conta..t Lenses ECP Onlie Journal All About Vision, htt://ww.
allaboutvsion.com/buysmart/contacts/htm , visited Mar. 23 , 2004 (

305 Craig Steinberg, OD. Opkom FCLCA/FGACA Semano/FGIA Chartini!,. ECl' E- mai Forum , Jan. 31 2004
(11 :00 a. (A tt. 159)

306 FaIrness to Contact Lens Consumers Act, P.L. 108-164 2(b)(1), 117 Stat. 2024 (2003) ("A prescriber may not - (1)
requie purchase of contact lenses from the prescriber or from another person as a condition of providing a copy of a
prescription. . . or verification of a prescription.. "



There is no legitiate l1terest belud this strategy given that ECPs generally do not have to pay for
diagnostic lenses used durg the fitting process. The manufactuers typically offer diagnostic lenses
for free to ensure that their contact lenses are fitted, and therefore, prescribed.31J7 Accordigly, ECPs
wi not lose moncy if they do not charge for diagnostic or sample lenses.

It is imperative that the Fairess Act regutions, and the preamblc thereto, make it clear that ECPs
cannot gae the Faiess Act and undermne prescription portabilty by bundlg eye examations
and fittigs with contact lens sales, or othelWise coercing consumers to purchase contact lenses
from ECPs. The reguations should make it abundantly clcar that there can be no commercial
discussion prior to the release of the contact lens prescription.

To prcvent ths serious problem, consumers should bc informed of theit right to their prescriptions
bifre the contact lcns fittig process begis. 1-800 believes that ECPs should be requied to give al
consumers a form to educate consumers about the right to a contact lens prescription under the
Faiess Act. The form should contai information about prescription rihts under the Faiess Act
only. It should not be used by ECPs as a marketing opportnity. The form should also contai a
signatue block for the consumer to acknowledge that he or she understands his or her rights. This
education intiative is partcularly important given the fact that 65.8% of consumers were not aware
that they had a right to an eyeglass prescription in 1997 , almost 20 years after the Eyeglass
Prescription Release Rule was enacted.30K

Simarly, in Texas , after the prescription reIease-upon-
request provision was enacted, 57% of optometrsts sti would not release prescriptions unless theJ: 

.. 

31J9
patients retune or 10 ow-up VISItS.

Requig ECPs to give consumers a prescrption rights information form prior to each eye
examation or contact lens fittig would not be burdensome for ECPs. Indeed, in the past the
AOA itself has encouraged member ECPs to distrbute forms to consumers. For example, in
response to the Fainess Act, an ECP trade article, entitled "CL Patient Information Form Now
Avaible" provides an AOA recommended form to its ECP rcaders that contais a space 
compare the ECP's prices to leadig Internet pnces3\I and a signatue block for the consumer to
acknowledge that he or she has read the information carefuly.

Accordigly, the FTC should adopt the AOA's concept of a signed consumer information form and
add a new Subsection (a) to Section 315.3 regardig the prcscription rights l1formation form, which
provides:

(a) Prescrption Rights Information Form. Bifre a prescrber begins a contad lens fittinl.. the

prescrber shall give the patient wrtten notice ri hlS or her precrption release right under the

W7 See supra discussion at Section Il(A)(l).

308 69 Fed. Reg. at 5452.

309 See, e./!,' , The Eyes Don't Have It Yet Consruers Union , Southwest Regional Offce Oan. 2001) (Art. 101)

310 See CL Patimt Information Form Now Available Practice Strategies, 74 Optometry 792 (Dec. 2003) (Att. 160)

311 See id



);airness Act, and receive signed dO(lJmentation that the patient understands his or her rights.

The wrtten notice shall not tontain a'! commercial infOrmation. The wrtten notice should

stand alone on a Jorm and state thefollowing:

CONSUMERS HAVE A RIGHT TO THEIR CONTACT LENS
PRESCRIPTIONS.

The Fairness to Contact Lens Consumers Act (''Iairness Ad ; requires a contact lens

prestrber:

(1) To automaticallY provide a consumer with a copy of his or her tOntact lens
prescTtion, whether or not requeJted y the consumer, and

(2) To verify the prescrption's accurary, or make necessary corrctions, to a contad lens

seller or a'! person designated fy the consumer.

The Fairness Act prohibits a precrber from:

(1) Riquiring the pun'hase qf tontact lenses as a condition freleasing the precrption,

(2) Charging an additional fie Jor a mpy qf the precTtion,

(3) R1quiring a patient to sign a waiver to obtain a prescrption,

(4) Attempting to sell contad lenses to a'! person bejore the contad lens fitting process is

complete and the prestription has been released to the consumer, or

(5) Otherwse mening a tonsumer to purchase contad lenses.from the prescrber.

I understand thai I have a right to my tontact lens precrption and that no purchase is

netessary.

Patient Signature

Subsection 315.3(a) in the proposed rue would become Subsection (b), and Subsection 315.3(b) in
the proposed rule would become Subsection (c). ECPs should also be requied to maintai siged
copies of their customers ' prescription nghts information forms , and Subsection 315.3(d) should be
added to that effect, to read:

(d) R1cordkeeping requirement. A precrber shall maintain a record qfall precription rights
inJormation Jorms referrd to in paragraph 315.3 (a) of this SCtion Jor not less than three years

and the.re records must be available JOr in.
rpection 

y the Federal Trade CommlSStOn, its

emp/f(ees, and itJ rereJentatives.



--.--

The prescription rights information form and the recordkeeping requiement would simplify
enforcement for the FTC and protect ECPs. Without such a form and the corresponding
recordkeeping requicment, it would be virtually impossible for the FTC to identify non-compliant
ECPs , uness the FTC had the resourccs for reguar secret shopping, and lt would be virally
impossible for an ECP to defend hiself against an allegation.

In addition, Section 2(a)(1) of the Fainess Act guarantees a patient the right to receive automaticaly
a copy of the contact lens prescription once "a prescriber completes a contact lens fittig."m The

statute provides no interval prior to the release of a contact lcns prescription for the ECP to engage
il the proccss of sellg lcnses to the patient. Ths makes sense inasmuch as having a consumer
receive his or her prescription after the ECP has aheady intiated the sale of lcnses undermes the

puroses of prescription relcasc, may lit the patient's sense of chOlce , and can be seen by the
patient as coercive.

To assure the statute is carried out as written and thc puroses of prescription release are honored
the FTC should make clear that ECPs may not discuss with a patient the purchasing of lenses unti
after the patient has received a copy of his or her contact lens prescription. Specifically, provisions
(4) and (9) should be added to new Subsection (c) as follows:

umitations. A prescriber .rhal!/J not. . . (4) Attempt to sell contact len.re.r to a'! person
until the contad len.r jittingproceJs haJ been completed and the pre.rcrption haJ been released to

the conJumer, or. . . (9) Other.re coerce the consumer to purchase contact lenses frm the

precrber.

11. FTC Regulations Must Provide Countermeasures Against
Other ECP Anticompetitive Practices

The FTC's reguations must also provide countermeasures agast the anticompetitive practices that
ECPs arc currendy engagig in, and simar practices that are likely to emerge in the futue as the
traditional practices are prohibited. As mentioned, in Section III(A)(4) herein, regardig "diect
communication " the FTC's regulations should prohibit RCPs from attemptig to avoid the
obligation to vcrify prescriptions hy avoidig commurucation with sellers. Accordigly, paragraph
(5) should be added to Section 315.3(c) as follows:

Limitation.r. A prescriber shal!'4 not: . . . (5) Pail to keep an open line lcommunication
or othenvse avoid seller attempts to vetffy a pre.ription. J1

312 Fairness to Contact Lens Consumers Act, P.L. 108-164 , 117 Stat. 2024 (2003).

31 1-800 proposes that FTC use the word "shal " rather than the word "may" because "shall" connotes that the
provision is mandatory, whereas "may" connotes that the provision is pennissive.

314 Seeid.

315 A prohibition against prescribers otherwse avoiding seller attempts to verify prescription infonnation would include
for example, misrepresentig the applicabilty of I-lIP AA. See infra discussion at Section III(B)(3)(c).



In addition, as mentioned in Sections II(B)(3)(a) and III(A)(l), several ECP articles reconuend that
ECPs usc the prescription verification call from alternative sellers to interfere with alternative sellers
sales, and 1-800 has evidence that ECl's have already begun to do just that. 316 Accordigly, the FIC
should add paragraph (6) to Section 315.3(c) as follows:

Limitations. A prescriber shaltT? not: -
to interfere with a contact lens sale.

(6) Use a seller s prescription verification request

Moreover, as noted in Section II (B) , ECPs havc long been playing the avoid-prescription-release
game, and tactics have included activities, such as removing prescription information from contact
lens packaging. This practice interferes with consumers ' abilty to rely on prescription information
from contact lens packagig when they lose thei actual prescriptions. Therefore, 1-800
reconuends addig paragraph (7 to SectlOn 315.3(c) as follows:

Limitations. A prescriber shalt' not: . (7) Remove, conceal, or otherwse interfre with
the lJisibiliry 

0/ 
prescrption infiJ1nation preent on the packaging or labeling '!fcontad lenses

provided to patients.

Finally, as mentioned in Section III(A)(l) (b), the defition of "business hours" should permit scllcrs
to verify an ECP officc s actual business hour. However, given the anticompetitlve practices that
ECPs have engaged in previously, 1-800 is concerned that ECPs could underme the verified
business hour system by providing scllcrs with falsc information. Accordigly, 1-800 reconuends
addig paragraph (8) to Section 315.3(c) as follows:

Limitations. A prcscribcr shalt/9 not: . . . (8) Provide false irirmation to sellers regarding

actual business hour.r 0/ the prescrber s ofce, or avoid providing information regarding actual

busineJJ hours 0/ the precriber's c1ce to sellers.

Lits on Requiing lnuediate Payment

Section 315.4 of the proposed Contact Lens Rule lits the circumstances under which a prescriber
may requie imediate payment for fees for an eye examination, fittg, and evaluation prior to
releasing a contact lens prescription, providig:

A prcscriber may requie payment of fees for an eye examation , fitting, and
evaluatlon before the release of a contact lcns prescription, but only if the

316 Ronald P. Snyder, OD. , F.A.A.O. Winning the War Against Mail.Order Contact Lm-e Optometry Today Gan. /Feb.
1993) (

); 

see a/so Gary Gerber, OD. Patient "Cheapskate " and The New Law Review of Contact Lenses Gan. 2004)

(Att. 86); Michelle Boyles Cole to Give Exams to 1-800 Customers 140 Review of Optometry 4 (Aug. 15 , 2003) (Att. 84)

Joseph Barr, O. , M. , FAA.O. Annual &p011: 2003 Contact Lens Spectrum Gan. 2004) (Att. 87) see also 800 Sales
Interference Responses (Att. 132)

317 800 proposes that FTC use the word "shall " rather than the word "may" because "shall" connotes that the
provision is mandatory, whereas "may" connotes that the provision is permssive.

318 Seeid.

319 See id



prescriber requies imediate payment in the case of an examiation that reveals
no requiement for ophthalmc goods. For puroses of the precedig sentence
presentation of proof of insurance coverage for that service shal be deemed to be

32Da payment.

In its proposed rule , the FTC questions whether ths provision sufficiently clear.

The objective of Section 315.4 in the proposed rue is to prevent prescribers from engaging in
coercive and unfair practices at the tie of the eye exam that lit prescription portabilty and
effectively requie consumers to purchase contact lenses from the prescriber. Notably, however, the
last sentence in Section 315.4 of the proposed rue, regadig the presentation of proof of insurance
coverage, may frustrate ths objective. For example, some insurance policies , such as the VSP
contact lens plan, memorialize anticompetitive practices by giving ECPs a decided advantage.
Under the VSP plan, patients are eligible for 20% discounts - e. VSP Member Preferred Pricing -
as long as they purchase the lenses from the same doctor who provided the exam. ,,322

To prevent ths litation on portabilty, 1-800 recommcnds that a sentence be added to Section
315.4 that reads: No insurance or pnCingpoliry shall require a patient to purchase contact lenses frm a prescrber
in order to eRlf( the benefts of the poliry. At mium, the FTC should examie the issue of whether
insurance company policies unlawfuy lit prescription portabilty and frustrate consumers
opportunity to choose among retailers as part of the study and report requied by Section 10 of the
Faiess Act.

Seller Duties: Prescriber Verification

Prescription Requiement

Sechon 315.5(a) of the FTC's proposed Contact Lens Rule establishes the ctrcumstances under
which contact lens sellers may sell contact lenses to a patient, providig:

(a) Prescription requiement. A seller may sell contact lenses only in
accordancc with a contact lens prescription for the patient that is:

(1) Presented to the seller by the patient or prescribcr diectly or by facsimc; or

(2) Verified by diect communication.324

320 69 Fed. Reg. at 5449.

321 See id. at 5447.

See 2003 WeI1Vision Plan Manual, VSP Member Contact Lens Program (Att. 161)

m Fairness to Contact Lens Consumets Act, P.L. 108-164 , 117 Stat. 2026-27 (2003).

324 69 Fed. Reg. at 5449.



The FTC, in lts proposed rue, questions: " (a) Is ths provision sufficiently clear, and, if not, what
should be clarified? (b) Should the COnmssion specify, for purposes of paragraph (a) (1), that either
the origial or a copy of a prescnption wi suffce? l and) (c) Are there additional reqUlements the
COnmssion should consider imposing, and what would be the impact, includig costs and benefits
of such additional requicments?"325

800 is troubled by the fact that a seller may sell contact lenses only if the seller receives the
prescription from the patient or the prescriber "diectly or by facsime." The term "directly" should
explicitly permt the information to be provided by telephone, e-mail, or by some equivalent future
technology. 1-800 recommends that the words "diectly or by facsime" be replaced, such that the
provision states: "A seller may sell contact lenses only in accordance with a contact lens prescripnon
for the patient that is: (1) Presented to the seller by the patient or prescriber in person, or I! telephone,

facsimile, electronic mail, or a substantiallY equivalent communication technology. 

. - .

Information for Verification

Sectlon 315.5(b) of the proposed Contact Lens Rule establishes the information a contact lens seller
must provide to a prcscriber when the seller seeks verfication of a contact lens prescription
providig:

(b) Information for verification. When seekig verification of a contact lens
prescription, a seller shall provide the prescriber with the followig
information through diect communication:

(1) The patient's fu name and address;

(2) The contact lens power, manufactuer, base cure or appropriate
designation, and diameter when appropriate;

(3) The quantity of lenses ordered;

(4) The date of paticnt rcquest;

(5) The date and tie of verification request; and

(6) The nae of a contact person at the scllcr s company, includig
facsime and telephone numbers.

'26

At ths tie, 1-800 has no comments on ths language.

325 lei at 5447-

326 lei at 5449-



Verification Events - Affiative and Default Verification

Section 315.5(c) of the proposed rue establishes the circumstances under which a contact lens
prescription is deemed verified, providig:

(c) Verification events. A prescription is verified under paragraph (a)(2) of this
section only if one of the following occurs:

(1) The prescriber conf1ts the prescription is accurate by diect
communication with the seller;

(2) The prescriber informs the seller through diect communication
that the prescription is inaccurate and provides the accurate
prescription; or

(3) The prescriber fais to communicatc with the scller with eight (8) business
hours after recelV1g from the seller the ilformation described in paragraph
(b) fth 127s sectlOn:

The FTC in its proposed rue , questions: " (a) Is this provision sufficicndy clear? (b) What is the
impact, includig costs and benefits, of this provision? (c) Is there a different tie period that is
simar to eight business hours, as set fort in section 315.5(c)(3), that would give prescribers an
adequate period of tie durg normal office hours to act upon a prescription verification request
and sti allow sellcrs to fil customer orders expeditiously? (d) What would be the impact, includig
costs and benefits , of such other tie period? (and) (e) Does the Health Insurance Portability and
Accountabilty Act of 1996 ("HIP AA" lit or otherwise affect prescribers ' abilty to respond to a
verifcation request pursuant to section 315. 5( c) and/or section 315. 5( d)?,,32R

The two priary issucs implicated by ths section are: (1) the length of the waiting period for
presumed verification, and (2) the application of HIP AA to prescription verification. As noted 1 

800 believes that 8 business hours is too long of a waitig period for presumed vcrification and that
5 business hours is more than sufficient, uness a live agent of the seller communcates with a live
agent of the ECP via telephone, in which case, 2 business hours is sufficient. This issue is of
paramount importance, and is discussed il depth il Sectlon III(A)(l) herein. Based on that
discussion, 1-800 proposed that the fial Section 315.5(c)(3) read:

The prescriber fails to communcate with the seller with five (5) business hours
after receiving from the seller the information described in paragraph (b) of ths
section or if a live agentfor the seller communicates with a live agent ftr the prescriber via
telephone (or a Jubstantial!y equivalent technoloz! that permits immediate communication

between the seller and the pmmber), and the pmmber failJ to veri:lj the premiPtion within two
(2) business hours after reeivingfrom the Jeller the information deJmbed in paragraph (b) of
thi. Jection.

Id. at 5449.

328 It at 5447.



With regard to HIP AA, the Standards for Privacy of Individually Identifiable Health Infonnation329

(the "HIP AA Privacy Reguation ) does not lit or otherwise affect an ECP' s abilty to respond to
a prescription verification request. The HIP AA Privacy Rule does not requie ECPs to obtain a
written, signed patient authorization beforc verifying prcscription infonnation to contact lens sellers-
The HIP AA Privacy Reguation, as modied m Apri 2002, permits the disclosure of individualy
identifiable health infonnation for treatment pupoJeJ' without obtaining any consent or authorization
from patients. 330

The HIP AA Privacy Rule specifically allows a covered health care provider to "disclosc protected
health mformation for treatment activities of a health care provider."33! Alteroative contact lens

sellers are health care providers for ths purose.332 Verifying a contact lens prescription (which is a

disclosure of protected health infonnation)33 is treatment withi the definitions of the reguation.334

Therefore, prescnpl:0n verifical:on 1S permittcd undcr the Privacy Rule.

329 See 45 C.P.R. pts. 160 and 164 (2003).

33Uld. at 164.502(a)(1)(iJ).

331 ld. at 164.506(c)(2).

33rrhe reguation defines a "health care provider" broadly to include any "person or organization who furnshes, bils, or
is paid for health care in the normal course of business. ld. at 160.501. Health care is defied to include;

Preventative, diagnostic , therapeutic , rehabilitative, maintenance, or pallative care, and counselig,
servce , assessment, or procedure with respect to the physical or mental condition, or Fuctional
status, of an individual that affects the structure or function of the body; and (sJale or dispensing

or a drg, devia, equipment, or other item In aCt'ordance with a prucrption.

ld. Because alternative contact lens sellers sell and/ or dispense contacts in accordance with a prescription, they are
health care providers" under the HIP AA reguations.

333The verification is a disclosure, even though the alternative sellers already "know" the prescription information. A
disclosure is "the release, trasfer, provision of access to, or divugig in any other manner of information outside the
entity holdig the information. ld. at 164.501. A verification process is a disclosure because it reveals the validity of
the protected health information to the part seeking the verification. It is an exchange of information.

334The fial rue defies treatment as;

Tl'atment means the provision, coordiation, or management of health care and
related servces by one or more health care providers , including the coordiation or
management of health care by a health care provider with a third party;
consultation between health care providers relating to a patient; or the referral of a
patient for health care from one health care provider to another.

ld. at 164.501. Filng a contact prescription meets this definition.



ECPs hoping to underme the Faiess Act may argue that a paticnt must affrmatively agree to the
disclosure before it can be made.33 This statement, however, is false. The HIPAA Prwacy Rule
does not requie ECPs (i. covered health care providers) to obtai conscnts. Accordig to HHS:

A health care provider that has a dicct treatment relationship with an individual
(i. an ECPJ is not requied by the Privacy Rule to obtain an individual's consent
prior to using and disclosing information about him or hcr for treatment
payment, and health care operations. They, lie other covercd cntitics , have

1: 336re atory pernsslOn wr suc uses an sc osures.--

Moreover, in public questions and answers, HHS has explicitly stated that the HIP AA Privacy Rule
does not lit or otherwsc affcct an ECP' s abilty to verify a prescription to an alternative seller:

Question: Does the HIP AA Privacy Rule permt an eye doctor to confirm a
contact ensl prescrption received by a mail order contact ens) company?

Answcr: Yes. Thc diclosure of protected health information by an eye doctor to
a distrbutor of contact lenses for the purose of confIrming a contact lens
prescription 1S a treatment disclosure, and is pcrmitted under the Privacy Rule at
45 C.F.R. 164.506.

Notably, the languge prcscrbcd in Section II(B)(l)(b)(ii) herein, for Section 315.3(c)(5) of the
reguations, which prohibits "otherwise avoid(ing) attempts to verify a prcscription," would prohibit
ECPs from nlsrepresenting thc applicabilty of HIP AA in an attempt to underminc thc prcscription
vcrification obligation.

Invalid Prescription

Section 315.5(d) of the proposed Contact Lcns Rulc prohibits a contact lens seller from ftig the
prescription if the prescriber provides tiely notice to the seller that the prescription is inaccurate
expired, or otherwse invald, unless the prcscribcr has corrected the inaccuracy. Specifically, that
Section provides:

(d) Invalid prescription. If a prescriber informs a seller before the deadlie
undcr paragraph (c)(3) of ths section that the contact lcns prescription is
inaccurate, cxpired, or otherwise invalid, the seller shall not fil the
prescnption. The prescriber shall specify the basis for the inaccuracy or

335 Indeed, ECPs have used HIP AA as an excuse to refuse prescription release in the past. See, e.g. Letter from R. Joe
Zeidner, General Counsel, 1-800 to Robinsue Frohboese , Actig OCR Director, Department of Health and Human
Servces, dated Apr. 25 , 2002 (Att. 162)

336 67 Fed. Reg. 53182 53211 (Aug. 14 2002). Even though patient permssion is not needed, olle prominent ECP noted
that with an alternative seller, the transaction is initiated by the patieot, so there is implied permssion. See Craig
Steinberg, Op/com HIPAA New CL Law Nov. 26, 2003 (10:10 a. (Att. 163)

m HHS , Questions & Answers , Category: Privacy of Health Information/HIP AA, Answer ID 270, updated July 18
2003 , http://answers.hhs.gov/ cgi-bin/hhs.cfg/php/ enduser/prncadp.php?pjaqid..270&p_created..
040317858&p_sld""aN 4zJa4h (A1).



invalidity of the prescription. If the prescription communicated by the
seler to the prescriber is inaccurate, the prescriber shall correct it, and the
prescription shall then be deemed verified under paragraph (c)(2) of ths

338section.

The FTC , in its proposed rue, questions: " (a) Is ths provision sufficiently clear? (b) Should the
Commssion specifically defie inaccw:ate , invalid, and expired prescriptions, and, if so, what should
those definitions include? (and) (c) What is the impact, includig the costs and benefits, of ths
provision?"m

Section 315.5(c)(2) and Section 315.5(d), which requie ECPs to specify the basis for the inaccuracy
or mvalidity of a prescription and to correct inaccw:ate information, generally ensw:es that ECPs 
actualy: (1) consult their records, and (2) correct the prescrption information where necessary.

However, 1-800 is concerned that ECPs wi be able to use the language in these provisions to argue
that they can simply wrte "expired" on a prescription, without giving sellers - at a minimum - the
exam date and issue date, which reflect whether or not the prescription is in fact expired. If ECPs
are not requied to provide such information, they may simply wrte "expired" on a prescription to
avoid complyig with the prescription verification provisions , the mium prescription expiration
period, or other requiements of the Fainess Act.34U 

Accordigly, Section 315.5(d) should explicitly
requie ECPs to give sellers the exam date and issue date of the prescription when they report that a
prcscription is expired, as is requied by the Sections 2 and 11 (3) of the Faiess Ac and Sections
315.2 and 315.3 of the proposed rue.342

Moreover, ECPs have already begun to undermie the prescription verification requiemenr in the
Fainess Act by suggestig that ECPs can reject prescription information as inaccurate even if thc
information provided by the seller is materially complete. In an ECP chat room, one ECP advised
that under the Faiess Act:

(If (sellers) give WRONG prescription information you must provide the
CORRCT information, but if they don t give ALL the requied items below, you
need only inform them of which section is invald or missing (e.g.

, "

1 am unablc
to verify ths prescription because the request is invald in that it does not comply

338 69 Fed. Reg. at 5449.

339 Id. at 5447.

340 See Responses to 1-800 Prescription Verification Requests - So-Called "Expired" Prescriptions. Writig "expired" on
prescripnons , 11 the past, has been an easy way for ECPs to avoid verification requiements because , without more
information, there is no way to prove that the prescription is actually expired (Att. 165)

341 Faiess to Contact Lens Consumers Act, P.L. 108-164 11(3), 117 Stat. 2024 2027 (2003).

342 69 Fed. Reg. at 5449. See .fupra at Secnon III(A)(5) (dtSCUSSIng the importance of using the issue date to trigger the 1
year minimum expiration date, which provides an incentive for ECPs to actually issue the prescription when the exam is
complete).

- -



with (the Faiess Act)" (If you want to be a rcal stickler, if the full 9 digit zip
code is missing, go for it .f41

To prevent unscrupulous ECPs from gamg ths system, 1-800 proposes that the language in
Section 315.5(d) be changed to make it explicit that prescription verification information is not
invald, so long as the ECP is provided with enough information to locate the consumer s records.
Section 315.5(d) should also explicitly requie ECPs , in those circumstances , to provide the seller
with all of the prescription tnformation listed in Section 315.5(b) that is in their records.

In addition, 1-800 is concerned that ECPs wi tell sellers that prescrptions are expired or othcrwise
invalid, only to tun around and sell to the consumer without performg another exam and issuig a
new prescription. This behavior is not far removed from the curent ECP practice of using the
prescription vcrification process to interfere with alternative sellers ' sales. Notably, ths behavior is
the equivalent of sellg contact lenses without a prescnption because ECPs, as sellers, cannot self-
vcrify an otherwise invalid prescription. Accordigly, Section 315.5(d) should expressly articulate
this parity - if sellers cannot fi a prescription, ECPs cannot fi it either without another eye exam.

Based on these considerations, 1-800 rccommends addig language to Section 315.5(d) as follows:

Invalid Pmcrptions. If a prcscriber informs a seller before the deadle under
paragraph (c)(3) of this section that the contact lens prescription is inaccurate
expired, or otherwise invald neither the pmcrber nor the seller shall fil the
prescription. The prescriber shall specify the basis for the inaccuracy or invaldity
of the prescription (e.g., the pre.rcrber .rha/! protJlde the hsue date and expiration date Jor
a'! verification reque.rt as part of the prescription, and the pmcrber shall provide the issue date
and expiration date Jor a'! expired pmt1ition as the basisjor the prescription's invalidi!J).344

If the prescription communicated by the sellcr to the prescriber is inaccurate, thc
prescriber shal correct it, and the prescription shall then be deemed verified
under paragraph (c)(2) of ths section. fthe pmcrption infrmation in paragraph (b) of
this .reelion communicated 

I; the seller to the 
prescrber is materallY complete, such that the

pmcrber can locate the patient's records, the prescriber shall pro/ide the seller with a'!
additIOnal znjormation listed in paragraph (b) that is in his or her possmion, and the
prescrption shall then be deemed verified under paragraph (t)(2) of this miion.

In addiuon, in accordance with Section III (A) (1) (b) herein, discussing the defition of "business
hour " the followig sentence should be added to the end of Section 315.5(d):

343 Craig Steinberg, OD. Opttom HR 3140 Fairnm to Contad un,r Cow"umtr Ad ECP E-mai Fonun Dec. . 2003
(10:48 p. (Att. 166) ; ,rt/ airo Craig Steinberg, Optcom-c.'Jntact Len,r , ECP E-mai Fonu, Dec. 13 , 2003 (11 :06 p.
(inapptopriately suggestig that ECPs should reject prescriptions as invald if conswners order a large number of lenses
a month before their prescription expires) (d!).
344 Notably, any tie a prescriber verifies a valid prescription, the prescriber is stil roquin:d to give the seller the issue date
as well as the expiration date. See Fairness to Contact Lens Consumers Act, P.L. 108-164 , (11)(3), 117 Stat. 2024
2027 (2003); JO also Sections 315.2 and 315.3 of the proposed reguations, requig the prescriber to give the issue date
and expIration date to the seller as part of the prescription. See 69 Fed. Reg. at 5449. The FTC should make it clear in
the preamble that the prescriber must give the seller the issue date and the expiration date on all requests, regardless of
whether the prescription is valid or invalid.



Sellers that reeive notification frm a precrber oufJide of the venjication period that a
prescription is inaccurate, must notij the patient, and permit the patient to return a'! unused
resa/cable product.

No Alteration of Prescription/ Private Label Substitution

Section 31S.S(e) prohibits sellers from altering contact lens prescriptions , but allows them to
substitute identical contact lenses from the same manufacturer for private label lenses specified on a
prescription.345 800 agrees with the FTC that ths provision is necessary to check anticompetitive
uses of private label lenses, and that ths provision is an unportant fist stcp.

However, as noted m Section III(A)(3) herem, It is unportant to recogre that even wIth pnvate
label substitution, the private label ruse still does work. The Fainess Act assumes that alternative
sellers can easily obtai equivalent national brands for privatc labellcnscs. This is absolutely not the
case. Private labelmanufact\crs have stepped up their efforts to cut off those who supply
alterative sellcrs with private label lenses or their equivalents. 1-800 goes to great lengths to obtain
products equivalent to private labe1lenses , often paying grossly inflated pnces. In some cases , 1-800
call0t get all thc lenses it needs. Thus, despite Congress' cleat intent to remedy the private label
problem, private label substitution is really just a first step to eliating the problem.

800 believes that the FTC also should requie ECPs that prescribe private label lenses to include
the name of a brand sold diretlY to alternative sellers in the prescription. These recommendations are
detaied in Section III(A)(3) herein.

In addition, 1-800 believes that private label lenses should be equally available to all sellers , and that
the issue should be reviewed as part of the study and report requied by Section 10 of the Faiess
Act.346 Finaly, as mentioned

, 1 800 believes that the FTC regulations should provide a
countereasure for anticompetitive uses of "doctor exclusive contact lenses." 1-800'
recommendations are in Section III(A)(3) herein.

Recordkeeping Requiements

Section 315.5(f) of the proposed Contact Lens Rule requies contact lens sellers to maintai for 3
years rccords of prescriptions received, diect communications with prescribcrs to vcrify
prescriptions, and responses from prescribers to these requests for verification.347

ECP attempts to game this provision warrant mention because they are designed to underme the
procompetitive goals of the Fairness Act. ECPs in chat rooms have advised each other to inundate
alternative sellers with requcsts for verification that the prescriptions were sold:

I have an idea. When 1-800 faxes us a confimation for the Rx and we send it back. Why
don t we walt 24 hours and then fax a request for verification of the contact lens prescription

315 See 69 Fed. Reg. at 5449.

346 Fairness to Contact Lens Consumers Act, P.L. 108-164 , 117 Stat. 2026-27 (2003).

347 See 69 Fed. Reg. at 5449.



that was sold? We have a right to make sure that the Rx was duplicated correctly, and it
would give the 1 800 contact lens vcrification people somethg to do with their free tie.348

I ABSOLUTEI X LOVE THIS IDEA! IF EVERY DOC DID THIS WE WOULD
FLOOD THEM AND SHUT DOWN THEIR FAX SYSTEM.349

The FTC rule states "the seller must maintai copies of al 

(. 

) rx verification responses
from prescribers." If we do as Dr. Abdella indicates, this would seemigly increase their
cost of operations which would presumably increase their CL pricing. I'm sure ths could
be looked on as il spirted by them, but I actualy lie the idea. ,,350

Expiration of Contact Lens Prescriptions

Section 315.6 of the proposed Contact Lens Rule establishes a mium contact lens prescrption
expiration date of one year, subject to an exception based on the medical judgment of a prescriber.
Specifically, Section 315.6 provides:

(a)

(b)

In general. A contact lens prescription shall expire:

(1) On the date specified by the law of the State in which the
prescription was written, if that date is one year or more after the
issue date of the prescription;

(2) Not less than one year after the issue date of the prescription If such State
law specifies no date or specifies a date that is less than one year after the
issuc datc of the prescription; or

(3) Notwithstandig paragrapbs (a)(l) and (2) of this section , on the date
specified by the prescriber, if that date is based on the medical judgment of
the prescriber with respect to the ocular health of the patient.

Special rules for prcscriptions of less than onc year.

(1) If a prescription expires in less than one year, the specific reasons for the
medical judgment referred to in paragraph (a)(3) of ths section shall be
documented in the panent's medical record with sufficient detail to allow for
review by a qualified professional in the field.

(2) The documentation described in paragraph (b)(1) of this section shall be
maitaied for a period of not less than three years , and it must be available

348 
John Abdella, OD. Oplcom 800 conlacls ECP E-mail Forum, Feb. 19 2004 (Att. 168)

349 DRM Optcom- 1-800 contacts ECP E-mail Forum, Feb. 19 2004 (10:33 a.

) (

350 Keith Poindexter Opti"om 800 contadJ ECl' E- mail Fonu, Feb. 19 2004 (10:34 a. (Att. 170)



for inspection by the Federal Trade Commssion, its employees, or its
representatives.

(3) No prescriber shall include an expiration date on a prescription that is less
than the period of tie that he or she recommends for a reexamiation of
the patient that is medically necessary.351

The FTC , in its proposed rule, questions: (a) Is Section 315.6(a) sufficiently clear? (b) What is the
impact, including the costs and benefits , of Section 315.6(a)? (c) Is Section 315.6(b) sufficiently
clear? (d) What is the impact, includig the costs and benefits, of Section 31S.6(b) ? (e) In what
circumstances would there be legituate medical reasons for setting a contact lens prescnption
expiration date of less than one year? (f) How can the Commission mie the burden on
prescribers imposed by the documentation requiement and the thee year tie period for
retention? and (g For how long do prescribers currently retain medical records for their contact

,352ens pattents!'

As stated in Section III(A)(S) regarding the defition of "issue date " 1-800 strongly agrees that the
issue date" should be the date on which the consumer, or the consumer s agent, receives the

prescription and that the expiration date should be trggered by the "issue date." However, 1-800
believes that therc should be additional clarity regarding thc expiration date provisions to ensure that
ECPs do not circumvent the law and, once aga, practice anticompetitlve behaviors.

Specificaly, the FTC should: (1) provide a countenneasure to prevent ECPs from artificially
expirg prescriptions early by attemptig to lit the number of contact lenses that may be
purchased under the prescription, and (2) recogne in the preamble to the final rule that using the
special rues to shorten the length of a prescription to less than one ycar should be used in only the
rarest of circumstances.

The Faless Act Does Not Permt ECPs to Lit the Number of Lcnses On
A Prescription to Artificially Expire the Prescription

The Fairness Act clearly establishes a mznimum expiration datc of one year for contact lens
prescriptions. 353 The mium expiration date prcvents ECPs from litig prescription portabilty
by writig artificially short expiration dates.354 Even the chat room ECPs understand as much:

Come on guys (and gals), read the law. It' s pretty cleat. . . . the Rx can t expire for at least
one year (unless medically necessary. So no messing around with 1 week expirations and
other dub (sic) things doctors have tried domg to defeat meail (SiC) order. . . .

351 69 Fed. Reg. at 5449-50.

352 Id at 5448.

35 Fairness to Contact Lens Consumers Act PL. 108-164 117 Stat. 2025-26 (2003).

354 Trackin.f! Patient Retention ECP Joumal- Contact Lens Spectrum Insert Gan. 2002) (" the prescription expiration
provides a retention tool" (Au. 171)



However, ECPs are circumventig expiration date requiements by attemptig to lit the number
oflenses that may be sold under a prescription. For example, one ECP recommended shortening a
two year expnatlon date, as follows:

We can try to specify the amount ofboxcs (or lenses) that make up a one year supply and
specify no refils. Even though the Rx expires in two years, it would have to be renewed

356year y.

Simarly, another ECP noted that quantity control "put(sJ a crip in the internet trade of medical
devices. ,,357

There is no statutory basis or valid health reason to lit the number of contact lenses that can be
issued under a prescription. Importantly, litig thc numbcr of lenses just lits how frequently
consumers can replace their dity lenses. As mcntioned, increasing consumer access to contact
lenses increases consumer safety because consumers can change their lenses more frequently.358

Notably, contact lcnses are not subject to abuse lie controlled drugs - thcy cannot be abused if
dispensed in large quantities. One promient ECP notcd:

Quantity is pretty much irelevant with contact lenses - you can t overdose on them.
Assumg that every patient is ablc to wear every lens for it's fu expected lifespan, then, yes
quantity would be the BEST way to limit the prescription. But lenses are lost, tear, etc.
Perhaps the 7 day lens only lasts 5 days for a given patient, and on and on. Because of this
and because the ISSUE with contact lenses is not the risk of overuse, but the risk of going
too long without being checked for complications , an expiration date is more appropriate. 359

Indeed, unlike a drug, where a patient must take a set number of doses a day, the frequency with
which consumers change their contact lenses vares greatly. Over 50% of contact lens wearers use 
to 2 week disposable contact lens products, but others use 30-day extcnded wear, and sti others
change their contact lenses daiy.3('O Accordigly, without accountig 

for lost contacts or torn

contacts, a tylcal consumer could need anywhere from 12 to 365 pairs of contact lenses a year.

Moreover, consumers are not hoardig lenses. As one ECP recently noted:

355 Craig Steinberg, O. Optcom Discount Contact Lenses! New CL Law ECP E-mai Foru, Nov. 22 2003 (11:50 a.(il) 
356 l\1ichacl Davis Optcom Rx' Expiration Quantity, Feb. 7 , 2004 (11 :56 a. (il.
357 Jeffrey Kiener New Rx Release Law Optometrc Journal Review of Optometry, htt://ww.revoptom.com/
index. asp?show=content&idx=3289 (Att. 173)

358 See FIC Comments of the AGs, at 7 (Att. 6) see aLroLetter to FDA Docket No. 2003P0291 , from 1-800 , dated Jan.
2004 (with attachments) (A1); Hubbard Testiony, Sept. 9 , 2003 , at 5 (Att. 5)

359 Craig Steinberg, Optcom-Contact I..ns Rx ECP E-mail Forum, Dee. 13 2003 (11:06 p. (.i).
360 See AOA website: http://www.aoaneLorv! ewe12!QvnamkPage.aspx?site=AOAStage&WebCode=CLI;actsStatii (Att.
31) ; J i,:. Joseph Barr, OD. , M. , F. A.O. Annual "Rpor!: 2003 Contact Lens Spectru Oan. 2004) (Att. 87)



- --....- - --..--..--.-

I don t thk I've ever known any patients who actualy " stockpile" lenses. . I think most
people do not lie to invest in contacts unless they have to because they would rather spend
their money. on cars , jewelr, boats, and bigscreen TV s. . (MJost people live paycheck

361to payc ec .

Indeed, most of 1-800' s consumers reasonably buy a four months supply of contact lenses at a tie.
To the extent that a consumer orders morc contact lenses than he or she needs before his or her
prescripnon changes , he or she may retun their unused contact lenses to 1-800. 1 800' s retun
policy also aleviatcs any concern about consumers purchasing a ful year supply of contact lenses 
months after a prescription has been issued, if the prescription is only valid for a year. Notably,
howevcr, pcrmittig consumers to buy a ful year supply of contact lcnscs, literally in the 11 th hour, is
an accepted industr-wide practice, as reflected by thc Questions and Answers in the VSP Member
Contact Lens Program.362

Notably, the practice of litig the portabilty of prescriptions by placing quantity lits 
prescriptions is not isolated to a few ECPs. Indeed, some ECP influenced state laws , such as the
law in Texas require quantity lits in prescriptions.363 Thc anticompetitive effect of ths state law 
not lost on consumers. Recently, the Consumers Union testified before Congress and complaied
that under thc Texas law " (i)f a consumer tears a lens or loses a box, then the prcscription can '
out' long before the year is up and the (ECPJ can rcquie a new exam before writig it out aga. "364

ArtificIaly expnmg the prescription earlier than one year by litig the number of contact lenses
that may be dispensed undcrmnes the Fainess Acts objectives of promotig competition
prescription portabilty, and consumer choice. The FTC should make it dear to all ECPs that they
cannot use quantity lits to circumvent the expiration date provisions in the F:uness Act.

Expiration of a Prescription Prior to One Year Should Be Used Only in the
Rarcst of Occasions

The Faiess Act provides that, if mcdically necessary, the prescription may expire prior to one year
as specified by the prescriber. 1-800 believes that ths provision should bc used only on the rarest of
occasions. Congress set the mium expiration period at one year, rather than longer, out of an
abundance of caution. Even ECPs concede that:

As we have established through discussion over the last few months, there does not seem to
be a great deal of eVIdence to support our clais of "sigficant health risk" associated with

all 365exam mterv songer an a year.

361 Keith Watson Optcom- Di.rount Contact Lensesj New CL Law ECl' E- mai Foru, Nov. 23 , 2003 (2:48 a. (Att. 174)

362 See 2003 WellVision Plan Manual, VSP Member Contact Lens Program (Au. 161)

363 See Texas Contact Lens Prescription Act 353. 103 (

3M See Gadhia Testiony (Att. 7)

\65 Christopher Feahr Optcom- Fairnm to CL Patient, La ECP E-mail Foru, Dec. 13, 2003 (5:31 p.m.) (l\tt. 175)



I am not so sure that 2 years is too long. .. I say this because durig the tie that I
practiced, I saw thousands of contact lens patients. (IJn summar: I never saw ONE
patient who used the lenses as thcy were intended to be used EVER have a problem, EVEN
if they obtaied lenses from "alternative sources" for years on end. 366

Moreover, for the majority of contact lens wearers, most of whom are between the ages of 18-
years old 167 the AOA recommends an eye exam once every two years. Specifically, the AOA
rccommends that eye exams should bc scheduled, as follows36B

Eye Exam
Every 2-3 years
Every 2 years
Every year

Age Range
Between age 18 and 40
Betwccn age 41 and 60
61 and older

Further, the majority of states that cover regular refractive eyc exams under their Medicaid programs
allow adult Medicaid recipients to rccetve one eye exam every two years.369

800 fuy supports the cnhancement of, and believes its reta services contrbute to, ocular health. The
notion that scllers contrbute to ocular health problems is a chiera created by anticompetitive ECPS.

366 Ken Elder SeniordoCf Between a Rock and a Hard Place Feb. 14 2004 (5:51 p.m.) (quotig Paul Farkas) (Att. 176)

367 See AOA website: http://ww.aoanet.org/eweb/DynamicPage.aspx?site=AOAStage&WebCode=CLFactsStats (Att.
31)

368 The Great American Eye Test, AOA, ww.aoanet.org (Att. 177\

369 See Surey of 50 States , District of Columbia and Territories released jointly by Kaiser Commission on Medicaid and
Unisured with the National Conference of State Legislatues

, Jan. 2003 C61t.116.); see also Alabama Medicaid Agency
Adnnistrative Code, Ch. 560- 17.30 (authorizes Medicaid recipients over the age of 21 to receive one complete eye
exam each 2 calendar years; recipients under 21 are authoried one complete eye exam each calendar year) (Att. 117)

37U The available information indicates that complications associated with contact lenses , regardless of origi, are extremely low.
For example , although approxiately 882.26 milion individual contact lenses were sold in 2002, FDA' s medical device adverse
event database indicates that approxiately 85 adverse events involving contact lenses were reported in 2002 - without reference
to lens retaier origi. (Adverse event data for contact lenses was obtaied from the FDA's Center for Devices and Radiological
Health ("CDRH") website, :MAUDE database. Jee http://,,ww. fd;J. IJDV /cdrh/maude.htm. These S5 events are limited to
events involvig the contact lenses alone - they do not include events regarding contact lens solution, care products etc.

). 

The
Association of Reguatory Boards of Optometr ("ARBO") recently issued a report for 2003 identifying 116 reports of
complications involving contact lenses that were purportedly issued without a prescription. Jee ARBO 2003 &port on

Complication(s) Due to Contad LenseJ Dispensed Witbout a Valid PreSfiption Feb. 18 2004 (Att. 55) . Ths report is self-servng and
wholly anecdotal in nature , and has no scientific validity whatsoever. There is no compat1son to a baselie of complications that
occurred when the contact lenses were dispensed under a prescription, or any comparison to an overall background rate of eye
complications. Indeed, ECPs have repeatedly avoided lookig at ths issue in a serious scientific manner, as noted in Section
II(B). foreover, ifECPs comply with the Fairness Act's requirements regarding prescription release and verification , and the
Fairness Act is propcrly implemented, the Fairness Act would ensure that consumers are dispensed lenses fonsistent witb tbeir
premiPtion parameters making the notion that somehow alternative sellers contribute to ocular health problems nonsensical. (Note
- the estiate regardig the number of contact lenses sold in 2002 is based on the fact that, in 2002, 1-800 sold approxiately
49.4 mion individual lenses. Alternate sellers tepresent 8% of the overall contact lens market, and I-S00' s contact lens sales
represent 70% of the alternate contact lens sales market. Therefore , 1-800' s sales represent 5. 6% of the entire contact lens market
(70% of 8% of the market = m-;, overall). Therefore , based on 1-800 sales data, approxiately 882.26 million individual lenses
were sold market-wide in 2002 (5.6% of 882.26 mion'" 49.4 million).



Indeed, a study conducted il the United Kilgdom demonstrated that the most common reasons for
discontinuig contact lens usc arc mior - Ii.g. discomfort and, particularly, drness-related discomfort. 371

Accordig to that study, contact lens failure is product or practitioncr-related, and the overwhelmng
majority of contact lens wearers, who had discontiued use at one tie, could successfuly wear contact
lenses agai. The short-term success rate (based upon contiuous wear of lenses rather than any health
problems associated with the lenses) for these contact lens wearers was 76% overall, 91 % for bi-weekly or
monthly lenses , and 89% for daily disposable lenses.

Accordigly, the FTC should clearly articulate in the preamble of the final rule that early expiration
of the contact lens prescriptions should occur only il exceptional circumstances where the ECP
fuly documents the medical need for early expiration and provides that information with the
prescription or verification response.

Content of Advertsements and Other Representations

Section 315.7 of the proposed Contact Lens Rule prohibits the representatlon that contact lenses
may be obtaed without a prescription.m At ths tie, 1-800 has no comments on ths provision.

Prohibition of Certain Waivers

Section 315.8 of the proposed Contact Lens Rule prohibits prescribers from waivilg libilty or
responsibilty for thc accuracy of the eye examination.37 1-800 has no comments on 

.. 

374provtston.

Enforcement

Section 315.9 of the proposed Contact Lens Rulc explains how the C011ssion wil treat violations
of the Contact Lens Rule and defies the scope of the agency s cnforcement power and jursdiction
providig:

Any violation of ths part shall be treated as a violation of a rue under section 18
of the Federal Trade Commssion Act, 15 u.S.c. 57a, regarding unfair or
deceptive acts or practices, and the Commsion wi enforce this part in the same
manner, by the same means, and with the same jursdiction, powers , and duties as

371 See G. Young, et aI. , A multi-centre stur!y of lapsed contact lens wearers 22 Ophthal. PhysioL Opt. , 516 (2002) (hJ).
37 See 69 Fed. Reg. at 5450.

373 See id.

374 Notably, the AOA advises that an ECP who issues and eouectly verifies a valid prescription is not liable if another
seller dispenses the prescribed ophthalmic goods or servces incouectly. See Hot Topics: Fairness to Contact Lms Consumers
A'1 Takes Effct Febl7ary 2004 AOA Website (2004) (Att. 178) . Tne AOA is correct that under the text of the Fairness
Act itself and under common law defitions of negligence, an ECP will not be liable for the acts of a seller, as long as
the ECP has met his or her own required standard of care in diagnosig patients and issuig and verifyig the
prescription. See Faiess to Contact Les Consumers Act L. 108-164 , 117 Stat. 2026 (2003); see, e.g., W. PA

J'N , E' ,' AI" . PROSSER AND KI':A'ION ON TIlE LAW OF TORTS 30 (5th cd. 1984 & Supp. 1988) (Att. 179)



are available to it pursuant to the Federal Trade Commssion Act, 15 U. c. 41 et
375seq.

The FTC , in its proposed rue questions: " (a) Is tls prov1Son suffciently clear? (and) (b) What 
the impact, includig the costs and bcnefits, of ths provision?"376

800 has no comments on the language in ths provision at ths tie. However, as detaied more
fuy below, 1-800 would lie to take ths opportunity to cmphasize the overwhelmg importancc of
enforcement of the Faiess Act.

Based on their experiences with the Eyeglass Prescription Release Rule, ECPs havc been cavalier
about their obligation to comply with the Fairess Act. As one ECP reccntly noted in an ECP chat
room:

Doesn t current federal law mandate an eyeglass Rx be given aftcr cvery exam? How many
ODs have gotten in trouble for not giving their patient an eyeglass Rx.

Thc long history of ECP activities to thwart consumers and competition mandates that the FTC
dcmonstrate clearly that it is serious about enforcement of ths law.

IV. Education and Enforcement Are Critical

Congress enacted the Faiess Act to ensure meaningful contact lens prescriptlon portabilty, which
wil in tun increase competition and consumcr choice in the contact lens market and make contact
lenses cheaper and more accessible. As noted, to achieve ths objective, it is critical that the FTC
educate the eye carc industr and consumers regardig the Fairess Act, and enforce its provisions.

Faiure to invest in education and enforcement wil significantly lit the efficacy of the Fainess
Act. Indeed, lack of education and enforcement of the Eyeglass Prcscription Release Rule has
lited that rue s efficacy. As mentioned, the FTC itself recently reported that 1997 surveys showed
that - after almost 20 ycars of the Eyeglass Prescription Release Rule being in effect - 65.8% of
consumers were not aware that they had a right to thcir eyeglass prescription; 29.3% of consumers
did not automatically receive thei prescriptions; and 10. 1% of consumers did not receive their
prescriptions even when thcy asked.37 The FTC also reported that anecdotal evidence in the

Eyeglass Prescription Releasc Rule record indicates that the overwhelmg majority of ECPs who
dispense eyewear do not automatically release eyeglass prescriptions.3N Moreover, as mentioned in
Section III(F regardig enforcement, based on their experiences with the enforcement of the

375 69 Fed. Reg. at 5450.

376 Id. at 5448.

377 
Joseph Hegy, Op/com FCLC4 ECP E-mai Forum , Jan. 30 , 2004 (8:09 p.

). 

(An. 180)

378 69 Fed. Reg. at 5452.

379 See id.



Eyeglass Prescription Release Rule, ECPs have questioned whether they really need to comply with
380e contact cns prescnptJon re ease ru 

Notably, a Consumers Union surey demonstrated that a simar lack of education and enforcement
in Texas, after the prescription release upon-request provision was enacted lited the efficacy of
that provision. The surey showed that 57% of optometrsts sti would not release prescriptJons
unless the patients retuned for follow-up visits.3B1

In addition, the FTC cannot leave ECP and consumer education up to optometrc aSSOCIatJons. As
recently as March 15, 2004, the Texas Optometrc Association Inc. was dissemiatig false
information about prescription release rights. Accordig to its website, a consumer can get a copy
of his or her prescription only if he or she "request(sJ a contact lens prescription. ,,382 The website

furter states that " (tJhe only tie your optometrist might not give you a copy upon requcst is if
thcre is an eye health reason not to , if the fittg has not been complete, or if monies are owed to
the doctor. ,,383

The i1formation on the website is false. Under the FalcSS Act, which became effective on
February 4, 2004, al consumers are entided to automatic prescription release. No request for the
prescriptJon is necessary. Moreover, an ECP cannot withhold a prescription for any purported eye
hcalth reason and can only requie payment of fees for an eye examation or fittig prior 
prescription release in lited circumstances.3B4

In sum, 1-800 urges the FTC to send a notice sumarizing the requiements of the Faiess Act to
the major optometr and ophthalmology trade associations and the state optometr boards, asking
them to dissemiate the notice to the regulated COffumty. Moreover, we ask that the FTC brmg
enforcement actions aganst promient non-compliant ECPs soon after the final reguations take
effect, to show ECPs that the Fl'C is serious about enforcement.

Conclusion

800 urges the FTC to ensw:e that the fial Fainess Act regulations elinate anticompetitive
behavlOrs il the contact lens industr, by promotig meanigfu prescription portabilty and
defeatig the powerful conflct of i1terest presented by optometrsts sellg what they prescribe.
Toward that end, the FTC should prohibit the wcll-documented misdeeds of the past, such as the
use of private label and doctor exclusIve contact lenses to coerce consumcrs to pw:chase contact
lenses from the prescribing ECP and the use of the prescription verification proccss to interfere

380 See, e.g. Joseph Hegy, Optcom FOLA RCP E-mail Forum, Jan. 30 , 2004 (8:09 p.

). 

(Att. 180); Cliff Courtenay,
Opltom FCLCA Question RCP E-mai Forum, Feb. 5 2004 (7:18 p. (il).
381 See, e.g. , The Eyes Don t Have It Yd Consumers Union, Southwest Regional Office Gan. 2001) (Att. 101)

3S2 Texas Optometric Association Inc., http://texas.optometry.nct/public/paticntrights/index. asp (An. 72)

3S3 , ee id.

3M See Fairness to Contact Lens Consumers Act, P.L. 108-164 , 3 , 117 Stat. 2024 (2003).



with the sales of alterative selers. Moreover, the FTC should anticipate and prohibit 
behaviors that are liel to emerge in the futue.

The FTC should take care not to enhre ECP conflcts and undue advantages - such as the 8-
Hours-Plus-One-Day waitig perod for alternative sellers in the proposed rue - into the fial
regutions. As fuy dicussed in Section II(A)(1) herei, the proposed defition of "business
hour" and its accompanyig examples, which would establih an 8-Hours-Plus-One-Day waitig
perod for consumers purchasing lenses from alterntive selers, theaten to tae the Faiess Act
which was intended to make the industr more competitive, and tu it on its head. The 8-Hours-
Plus-One-Day waitig period in practice would force consumers purchasing contact lenses from
alterative selers to wait an additional 24 hours beyond the tie period intended by Congress. Ths
could potentiy dre alterative selers out of business and leave consumer with fewer choices
and less convenience. Thus, the Faiess Act would ultiately mae the contact lens industr less
rather than more, competitive.

It is crtical that the fial regations actualy achieve the purose of the Faiess Act - meanigf
prescription portbilty - such tht consumer have a tre choice of whether to purchase thei
contact leses frm ECPs or alterative sellers. Th would set an importt example for other
industres where entrenched interests have tred to defeat new modes of competition that benefit
conSU1ets.

For the reasons set fort, 1-800 respectfuy requests that the FTC revse the proposed rue in
accordance with the proposals herein and that the FTC tae vigorous action to enforce the Faiess
Act, and consU1er ' unfettered right to obta thei prescription.

Respectfy submitted

R Joe Zeidnet

Genera Counsel

800 CONTACTS, Inc.


