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Federal Trade Commission
Office of the St crct.aty
Room 159-H (Annex A)
600 Pe11sylvania Ave. , N.
Washington, DC 20580

Re: Contact Lens Rule, Project No. R4110022

To Whom It May Concern:

800 CONTACTS , Inc. (" 800") respectfully submits the conl.1ents attached hereto in
response to the Federal Trade Commission s ("FTC's ) request for comments on its proposed
Cont.act Lens Rule; Ophthalmic Practice Rules, 69 Fed. Reg. 5440 (Feb. 4, 2004) (the "Contact
Lens Rule ). 1-800 is the largest seller of contact lenses to consumers through its Internet
website and toll-frt:t telephone number.

Congress enacted the Faiess to Contact Lens Consumers Act (the "Fairness Act ) to break
down the barriers established by eye care practitioners ("ECPs ) and mandat.e consumer choice
and competition through meaningful prescription portability. These barriers are largely drven
by the fundamentAl conflict of interest posed by the fact that ECPs - unle most healthcare
practitioners - sel what they prescribe. By promotig consumer choice and competition, the
Fairness Act wil also prolT1ote ocular health because, with less expensive lenses and greater
accessibilty, commmers are likely to change their lenses more frequently.

However, the question remais whether conSUmt rS wil reap the benefits of an open market -
lower prices, improved service, increased convenience, and improved ocular health. That
question wil be determined by how the FTC resolves a number of Important issues raised by the
proposed rule. To dlat end, the most critical issues addressed in 1-800' s comments include:

Expanding dle Definition of "Business Hour - The FTC's ptoposed definition of
buslness hour" in no way reflects actual business hours in the eye care indust.ry, and dlUS

constrctively forces alternative sellers to be dOtied when competing ECPs are open. t -

800 recommends that Ihe FTC (1) expand the ddinition btiJinl!J's hour" to m. to 6:30 p.

Monck!) throllgh Frid(!y, and 10 .9 m. 10 m. on Saltlnlq, in attordante llJith the 1'lIlts of the

Y'J01Jate S'urvy ofEeJ) Btlines.r HOllrJprrmitu!d herein. (Jnd (2) provide an alternative "hUJiness hour

dcjinition thai permits .rel/urJ to lJetffy Ibe ('dual bminm hOlm' /!/an ECP's qffcc, on an EG'P- E(;P
basi.

\".
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Shortenig the Lengt of the Prescnption Verificatlon Period - The FTC's proposed
prescription verification period of 8 hours is too long because it imposes a waitig period
on consumers who order &om alternatie sellers rather than ECPs, and it allows ECPs to
contiue to use the verification period to cal consumers and interfere with the sales of
alternative selers. Ths situation is made worse by the proposed roe s IDterretation of
the period as 8-Hours-Plus-One-Day. 800 reommends that the precrtion verification period,

generallY, should be hours frm the time that the seller makes the precrption vefication request, and
that it should be hours if a live agent of the seller is able to communicate with a live agent of the

prescrber via telephone.

Remedyig the Anticompetitive Use of Private Label and Doctor Exclusive Contact
Lenses - ECPs and manufactuers are aleady trg to defeat the private label
substitution provision in the Faiess Act by makig it extremely difficult for alternative
sellers to get private label lenses or their equivalents, and by prescribing "doctor exclusive
contact lenses," which are lenses distrbuted only to ECPs for which there is no avaible
substitute. The FTC's proposed regutions provide for substitution for "private label
contact lenses " but they do not ensure that alternative sellers can obta private label
substitutes, and they do not address "doctor exclusive contact lenses. The FTC should
require BCPs that prescrbe private label lenses to include the name of another lens- one that is sold
directlY to alternative sellers in the precrption. The FTC should also require ECPs that precrbe
doctor exclusive contact lenses " to issue a second prescrption for a lens that is sold directfy to alternative

sellers.

Broadly Defig the Terms "Direct Communication" and "Completed Communcation
- ECPs are aleady makig a concerted nationwide effort to defeat their oblition under
the Fairess Act to verify prescrptions by argug for a narow defition of "diect
communcation." Curently, ECPs are avoidig thei oblition to verify by unpluggg
their facsime (or "fax ) machies, and they have a long history of hangig up on
alternative sellers attemptig to contact their offices. To prevent BCPs frm avoiding their
statutory obligation to verify precrptions, 1-800 rrcommends that the FTC: (1) broadlY define the term

direct communication " to include existing communication technologfes, such as telephone facsimile, and
electrnic mail (or "e-mail") and future technologies, and (2) broadlY defne the term ' 'cmpleted

communication " to include (a) qfrmative evidence that a communication has been completed, (b) evidence

that a communication fr facsimzle, electrnic mail, or a substantiallY equivalent communication technololJ

has been attempted twice, or (c) evidence that live telehone verification has been attempted.

Preemption - Several states have existig or pendig legislation or reguations that
arguably requie anyone sellg contact lenses to be a licensed ECP. As the FTC recently
found in its report on Possible Anticompetitive Bamers to B-Commere: Contact Lenses

policymakers can advance both consumer health and consumer choice by rescindig 
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refraig from adoptig such professional licensure requiements for alternative sellers.
Although the Faiess Act preempts by hnplication any eXlstig state requiements
alowig only ECPs to sell contact lenses, that preemption should be made express to
ensure that ECPs and their state boards do not underme the ver purose of the
Faiess Act to promote consumer choice and competition from alternative sellers
tlough ttposition of such requiements. Thus, 1-800 proposes that the FTC add a
defition for "seller" to Section 315.2 of the proposed reguations that provides: 

seller is a1! person or entiry that sells or otherse distributes contact lenses, and includes, but is not
limited to, licensed professionals. Although a state or political division thereof mc! require a selkr to
register to sell contact lenses if such registration does not burden commerce in contact lenses, the Fairness to
Contact Lens Consumers Act preempts a1! requirement that a seller must possess a professional license
in order to pnform the purlY retail function 0/ selling contact lenses.

Although 1-800 sugests a number of importnt revisions to the FTC's proposed rue , we greatly
appreci te the FTC's efforts to date and its consideration of these comments. We urge the FTC
to issue and vigorously enforce fial regutions that prohibit the well-documented ECP
mideeds of the past, anticipate and prohibit simar behaviors that are liely to emerge in the
futue, and take care not to enshre ECP conflcts and undue advantages. Ths would set 
important example for other industres where entrenched interests have tred to defeat new
modes of competition that benefit consumers.

Respectfuy submitted,

R. Joe Zeidner
General Counsel

800 CONTACTS, Inc.



Federal Trade Commsion
April 5, 2004
Page 4

cc:

Attn: Desk Officer for the Federal Trade Commission
Offce of Infonnation and Regutory Affais
Office of Management and Budget
New Executive Office Buidig
Room 10102
Washigton, DC 20503

Chaian Timothy J. Murs
Federal Trade Commssion
600 Pe11sylvani Ave., N.
Washigton, DC 20580

Commsioner Pamela Jones Harbour
Federal Trade Conussion
600 Pennsylvania Ave. , N.
Washigton, DC 20580

Commssioner Thomas B. Leary
Federal Trade ConusslOn
600 Pennsylvani Ave. , N.
Washigton, DC 20580

Commssioner Orson Swindle
Federal Trade Commssion
600 Pe11sylvani Ave. , N.
Washigton, DC 20580

Commssioner Mozelle W. Thompson
Federal Trade Commssion
600 Pennsylvani Ave. , N.
Washigton, DC 20580

J. Howard Beales III
Director
Bureau of Consumer Protection
Federal Trade Commssion
600 Pennsylvania Ave. , N.
Washigton, DC 20580
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Thomas Pahl
Assistant Director
Division of Advertsing Practices
Bureau of Consumer Protection
Federal Trade Conussion
600 Pe11sylvani Ave. , N.
Washigton, DC 20580

Maureen K. Ohlausen
Deputy Director
Office of Policy Planng
Federal Trade Commsion
600 Pennsylvani Ave. , N.
Washigton, DC 20580

Ki Young
Staff Attorney
Division of Advertising Practices
Bureau of Consumer Protection
Federal Trade Commssion
600 Pennsylvani Ave. , N.
Washigton, DC 20580
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In addition to the cover letter and comment , there are 181 attachments available for public inspection in the
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