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INTRODUCTION 

The following comments are submitted on behalf of ACA International ("ACA") in 

response to the request by the Federal Trade Commission ("FTC" or "Commission") for 

comments regarding the CAN-SPAM Act notice of proposed rulemaking. See Notice of 

Proposed Rulemaking, 70 Fed. Reg. 25426 (May 12, 2005) ("NPRM").' Pursuant to the 

NPRM, the FTC seeks to promulgate rules on five broad CAN-SPAM topics including the 

definition of a "sender" and the scope of transactional or relationship messages. The 

resolution of this rulemaking will have a profound impact on the ability of the accounts 

receivable management industry to annually recover billions of dollars of outstanding payment 

obligations for goods and services delivered to consumers. 

It is for this reason that ACA respectfully requests that the Commission utilize this 

rulemaking to confirm that electronic mail sent by or on behalf of a creditor for the purpose of 

recovering an outstanding payment obligation ("debt collection e-mail") is not subject to the 

CAN-SPAM Act and the implementing regulation because they are not commercial electronic 

mail messages. To the extent that the Commission concludes that debt collection e-mails are 

subject to the Act and proposed regulation, ACA believes that the e-mails are transactional or 

relationship messages and therefore exempt from most of the Act and proposed regulation. 

1 These comments supplement those filed with the Commission by ACA on September 
13,2004, and March 3 1,2004, in response to other Commission requests for comments on the 
CAN SPAM Act. See http://www.ftc.gov/os/comments/canspam/OLl02206.pdf (March 3 1, 
2004 ACA comment); see also http://www.ftc.gov/os/comments/canspam2/0L- 1001 15 .pdf 
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Such an outcome is dictated by the intent of Congress in enacting the federal statute and is 

required to maintain consistency with the CAN SPAM final regulations promulgated by the 

Federal Communications Commission. Indeed, in September 2004, the FCC stated that "we 

believe that messages from a person or entity with whom the recipient has previously agreed to 

enter into a transaction and that concern a debt owed for that transaction would fall under the 

exemption." Final Rule, 69 Fed. Reg. 55765, 55774 col. 1 (Sept. 16,2004). 

I. Statement on ACA 

ACA International is an international trade organization of credit and collection 

professionals who provide a wide variety of accounts receivable management services. 

Headquartered in Minneapolis, Minnesota, ACA represents approximately 5,300 third party 

collection agencies, attorneys, credit grantors, and vendor affiliates. Members comply with all 

applicable federal and state laws and regulations regarding debt collection, as well as ethical 

standards and guidelines established by ACA. Specifically, the collection activity of ACA 

members is regulated by the Commission under the FDCPA, 15 U.S.C. fj 1692 et seq., and the 

Fair Credit Reporting Act, 15 U.S.C. 5 1681 et seq., and other state and federal laws. 

Although enacted more than 25 years ago and long before Congress appreciated the 

extent to which electronic mail would be the favored - if not exclusive - method of transacting 

legitimate business, the FDPCA nonetheless is sufficiently broad to apply to this now 

commonplace method of communication. With particular reference to electronic mail, the 

(Sept. 13,2004 ACA comment). 
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FDPCA broadly defines "communications" subject to the statute as the "conveying of 

information regarding a debt directly or indirectly to any person through any medium." 15 

U.S.C. 5 1692a(2). The Commission has construed this to include both "oral and written 

transmissions of messages which refer to a debt." See Federal Trade Commission Staff 

Commentary on the Fair Debt Collection Practices Act, 53 Fed. Reg. 500097,501 01 (Dec. 13, 

1998) (definition of "communication"). 

11. ACA Members Play a Vital Role in Safeguarding a Healthy 
Economy 

Uncollected consumer debt threatens America's economy. According to the Federal 

Reserve Board and United States Census Bureau, total consumer bad debt costs every adult in 

the United States $683 every year. This translates into a cost for the average non-supervisory 

worker of nearly 54 hours (before taxes) in annual salary that pays for the bad debt of other 

consumers. By itself, outstanding credit card debt has doubled in the past decade and now 

approaches three quarters of a trillion dollars. Eileen Alt Powell, Consumer Debt More Than 

Doubles in a Decade, Associated Press, Jan. 6,2004. Total consumer debt, including home 

mortgages, exceeds $9 trillion. William Branigan, US. Consumer Debt Grows at an Alarming 

Rate, Wash. Post, Jan. 12,2004. Moreover, the greatest increases in consumer debt are traced 

to consumers with the least amount of disposable income to repay their obligations. For 

example, between 1989 and 2001, American families with annual incomes of less than 

$10,000 experienced a 184% increase in their average debt. 
























