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CHRISTOPHER J. CHRISTIE
United States Attorney

| | cD
Danie] Gibbons g e W
Assistant United States Attorney T L
Peter W. Rodino Federal Building : LR U
7" Floor ‘ St W
970 Broad Street ﬂ
Newark, NJ 07102 520 R WAL
A \r\m}j?% LR -
UNITED STATES DISTRICT COURT “
DISTRICT OF NEW JERSEY
UNITED STATES OF AMERICA, ) ]
)
Plaintiff, ) COMPLAINT FOR CIVIL
) PENALTIES, INJUNCTIVE
)  AND OTHER RELIEF i
v. ) A
) CIV.ACTIONNO.0 7~ O/ ( )
BAYER CORPORATION, )
| )
Defendant. )
)

Plaintiff, United States of America, acting upon the notification and authorizaticn to the
Attorney Genera! by the Federal Trade Commission (“Commission”), for its Complaint alleges
that:

l. Plaintiff brings this action under Sections 5(1), 13(b) and 16(a) of the Federal Trade
Commission Act (“FTC Act™), 15 U.S.C. §§ 45(1), 53(b) and 56(a), to obtain monetary civil
penalties, a permanent injunction, recision of contracts, restitution, disgorgement of ill-gotten
gains, and other equitable relief from defendant for.its violations of a final Commission order to

cease and desist.
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JURISDICTION AND VENUE

2. This Court has jurisdiction over this matter under 28 U.S.C. §§ 1331, 1337(a), 1345 and |
1355 and under 15 U.S.C. §§ 45(1), 53(b) and 56(5).
3. Venue in the United States District Court for the District of New Jersey is proper under
15 U.S.C. § 53(b) and under 28 U.S.C. §§ 1391(b-c) and 1395(a).
DEFENDANT

4, Defendant Bayer Corporation is an Indiaha corporation with its headquarters located at
100 Bayer Road, Pittsburgh, PA 15205, and an office and place of business located within the
District of New Jersey at 36 Columbia Road, Morristown, New Jersey 07962. Bayer
Corporation, with annual sales exceeding $10 billion, through its subsidiaries, manufactures and
sells a variety of products, including vitamins, dictary supplements, and over-the-counter and
prescription drugs. Bayer Hea]thCafe, LLC is a subsidiary of defendant Bayer Corporation, and
markets and sells One-A-Day brand vitamins ana supplements, including One-A-i)ay |
WeightSmart.
5. At all times material herein, defendant has been engaged in the advertising, offering for
sale, sale, or distribution of the One-A-Day WeightSmart multivitamin and dietary supplement in
or affecting commerce, as “‘commerce” is defined in Section 4 of the FTC Aet, 15 U.8.C. § 44.

PRIOR COMMISSION PROCEEDING
6. In a Commission proceeding bearing Docket No, C-3323, in which the Commission
charged Miles Inc., a U.S. subsidiary of Bayer Group of Germany, with violating Sections 3(a)
and 12 of the FTC Act, 15 U.8.C. §§ 45(a) and 52, the Commission, on January 28, 1991,
entered a final order against Miles -Inc., to cease and desist certain advertising practices with
respect to One-A-Day brand vitamin and mineral supplements (“Cdmmis.sion’s Order”). The

order was served upon Miles Inc., in 1991, and remains in full force.
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7. Defendant Bayer Corporation is a successor to Miles Inc. and subject to the

Commission’s Order.

8. The Commission’s Order, attached to this Complaint as Exhibit A, includes the following
provision: |
ORDER
* * *
IL |

IT IS FURTHER ORDERED that respondent Miles Inc., a corporation, its
successors and assigns, and its officers, agents, representatives and employees,
directly or through any corporation, subsidiary, division or other device, in
connection with the advertising, offering for sale, sale, or distribution of One-A-
Day brand vitamins, including specifically, but not limited to, One-A-Day
Maximum Formula, One-A-Day Stressguard, One-A-Day Essential, One-A-Day
Plus Extra C, and One-A-Day Within, do forthwith cease and desist from making
any representation, directly or by implication, concerning the need for or benefits
to be derived from consumption of such product unless, at the time such
representation is made, respondent possesses and relies upon a reasonable basis
consisting of competent and reliable scientific evidence to substantiate the 7
representation; competent and reliable scientific evidence shall mean those tests,
analyses, research, studies or other evidence, conducted and evaluated in an
objective manner by persons qualified to do so using procedures generally
accepted by others in the profession or science to yicld accurate and reliable

results.
* #* *
DEFENDANT’S ONE-A-DAY WEIGHTSMART
9. Each tablet of defendant’s One-A-Day WeightSmart multivitamin and dietary supplement

contains, among other things, 32 mg of EGCG (epigallocatechin gallate) from extract of green

tea (Camilla sinensis leaf), as well as vitamins, minerals, and caffeine. (An earlier formulation of

the product contained 27 mg of EGCG.) The recommended daily dose is one tablet. Various
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retailers have sold One-A-Day WeightSmart to consumers at prices ranging from about $8.99 for
50 tablets to about $16.99 for 100 tablets.

DEFENDANT’S ADVERTISING FOR ONE-A-DAY WEIGHTSMART

10.  On numerous occasions since January 2003, defendant has disseminated or caused to be
disseminated advertisements for One-A-Day WeightSmart, including but not limited to 30- and
15-second commercials on network and cable television, print advertisements in various
. magazines, such as Better Homes and Gardens, Cooking Light, Family Circle, Redbook, and TV
Guide, and Interet advertisements at www.oneaday.com. These advertisements, which include,
but are not necessarily limited to, the attached Exhibits B-J, contain the following statements and
depictions, among others: |

A. Television Commercial: “Remember When” 30-second

MOM: I remember when I thought I could eat anything.

DAUGHTER: (eating pizza) Want another piece?

MOM: No thanks.

MOM: Then in my 30’s, my metabolism slowed down. So, I got smart.

MOM: I watch what I eat. Exercise more.

MOM: Plus, I found a new multivitamin.

ANNOUNCER: One-A-Day WeightSmart, The first and only complete multivitamin
with an ingredient to enhance your metabolism. EGCG, a natural green tea extract, to
help you while you manage your weight.

MOM: A multivitamin for my metabolism. Now that’s smart.

ANNOUNCER: One-A-Day WeightSmart.

(Exhibit B)
B. Television Commerci'al: “Boom Box” 15-second

VIDEQ: Woman listening to radio inside home

MALE (VO) (on radio): Justin! Most women over 30 can gain 10 pounds a decade, due
in part to slowing metabolism. (SUPER: Average female weight gain over a decade.)
VIDEO: Woman throwing radio out the window

MALE (VO) (on radio): So eat right, exercise, and take One-A-Day WeightSmart. The
complete multi-vitamin with EGCG to enhance metabollsm (SUPER: For nutritional
support only. Not a weight loss product.)

WOMAN: Now you tell me.
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MALE (VO) (on radio): One-A-Day WeightSmart. (SUPER The multivitamin with
more for your metabolism.)

(Extibit C)
C. Television Commercial: “Saturday Morning” 30-second

WOMAN: There was a time when | ate like this. (Visual of boy eating donut)
WOMAN: But then, in my 30s, my metabolism slowed down. So now I exercise more,
eat smarter. (Visual of woman walking with her family} And I found One-A-Day
WeightSmart.

ANNOUNCER: (Visual of WeightSmart package) (SUPER: For nutritional support only.
Not a weight loss product.) One-A-Day WeightSmart, the first complete multi-vitamin
with EGCG, a natural green tea extract to enhance metabolism (Visual of woman walking
with boy) to help you while you manage your weight.

WOMAN: A multivitamin for your metabolism, now that’s smart.

ANNOUNCER: One-A-Day WeightSmart. (SUPER: The multivitamin with more for
your health.)

(Exhibit D)
D, Television Commercial: “Simple Exercise™ 30-second

WOMAN: After 30, your metabolism can slow down and you know how hard that can
make things. Here’s an easy exercise that can help. One-A-Day WeightSmart. Just lift,
and twist and bend. (woman opening WeightSmart bottle)

ANNOUNCER: One-A-Day WeightSmart. A complete multivitamin with EGCG, a
natural green tea extract, to enhance metabollsm (SUPER: For nutritional support only.
Not a weight loss product.)

WOMEN (women in an exercise class opening WeightSmart bottles): And 1ift and twist
and bend. (SUPER: Use with diet and exercise.)

WOMAN: Just once a day. That’s easy.

ANNOUNCER and SUPER: One-A-Day WeightSmart, The multivitamin with more for
your metabolism.

(Exhibit E)

E. Television Commercial; “Dessert”™ 15-second

(Two women, JANE and MARTHA, sit at a table as a dessert cart rolls by.)
- JANE: Do you want some dessert?

MARTHA: Not with my metabolism.

JANE: Yea, in your 30’s your metabolism slows.

MARTHA: What can you do?
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JANE: You know what I do? 1 eat right, exercise (visual of JANE walking with a dog),
and [ switched to One-A-Day WeightSmart.

(visual of One-A-Day WeightSmart packaging in which the letters "EGCG” pop out and
glow)

JANE (cont.): It’s a complete multivitamin, with EGCG, to help enhance metabolism.
(SUPER: For nutritional support only. Not a weight loss product.)

(SUPER (CBS): This statement have [sic] not been evaluated by the FDA. This product
is not intended to diagnose, treat, cure, or prevent any disease.)

MARTHA.: Every little bit helps.

ANNOUNCER: One-A-Day WeightSmart.

(Exhibit F}
F. Television Commercial: “Beach” 15-second

(Two women, MOM 1 and MOM 2, walk along a beach and pass by an ice cream
vendor.)

MOM 2: Ice cream?

MOM 1: With my metabolism?

MOM 2: Yea, in your 30’s, your metabolism slows. So I eat right, T exercise, and [
switched to One-A-Day WeightSmart.

ANNOUNCER: It’s a complete multivitamin... (SUPER: For nutritional support only.
Not a weight loss product.)

ANNOUNCER (cont.): with EGCG to heip enhance metabolism.

MOM 1: I'll take all the help I can get.

ANNOUNCER: One-A-Day WeightSmart. (SUPER: oneaday.com)

(Exhibit G)
G. Print Advertisement

You're working on your metabolism.

(Picture of two women walking)

Is your multivitamin?

(Picture of One-A-Day WeightSmart package)

Introducing New One-A-Day WeightSmart.

Starting in your 30s, your metabolism slows down and you can gain weight. Now One-
A-Day WeightSmart is the first and only complete multivitamin with EGCG, a natural
green tea extract that enhances your metabolism to help while you work to control your
weight. When you do your part by eating right and exercising, One-A-Day WeightSmart
can help.

(Picture of capsule with “One-A-Day” logo) The multivitamin with more for your
health.
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For nutritional support as part of a healthy lifestyle. These statements have not been
evaluated by the FDA. This product is not intended to diagnose, treat, cure, or prevent
any disease.

(Exhibit H)

H. Internet Advertisement
One-A-Day WeightSmart
FREQUENTLY ASKED QUESTIONS

Q: How does your metabolism work? _

A: Metabolism is the sum of all reactions in the body. Burning fat is an important part of
metabolism. As you burn fat, you are using calories and if you burn more calories than
you take in, you can lose weight. However, as you enter your 30°s, your metabolism will
naturally slow down and you may gain weight.

To help keep your metabolism going strong, One-A-Day created WeightSmart. With the
key ingredient EGCG (Green Tea Extract), WeightSmart is a complete multi-vitamin plus
more to enhance your metabolism while you are working to control your weight.

(Exhibit I)

I Packaging

NEW 32 mg
FORMULA EGCG

ONE A DAY

DIETARY SUPPLEMENT-

Weight Smart,

EPHEDRA FREE : 100 TABLETS

MORE™ OF A METABOLISM PROMOTING NUTRIENT*
Complete

Weight Smart, Multivitamin

Plus More to:
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Specially Formulated * ENHANCE YOUR METABOLISM
to help you WITH EGCG (GREEN TEA EXTRACT)*
While You Control » CONVERT FOOD TO FUEL
Your Weight WITH EXTRA' CHROMIUM AND

KEY B VITAMINS*

*These statements have not been evaluated by the Food and Drug Administration. This product is not intended to
diagnose, treat, cure, or prevent any disease.
ttRefers to 33% increase in Chromium compared fo original formula.

(Exhibit J)

CAUSE OF ACTION

11.  Through the means described in Paragraph 10, in connection with the advertising,
offering for sale, sale, or distribution of One-A-Day WeightSmart multivitamin and dietary
supplement, defendant has represented, directlf or by implication, on numerous occasions that
One-A-Day WeightSmart: |

a. Increases metabolism;

b. Enhances metabolism through its EGCG content;

C. Helps prevent some of the weight gain associated with a decline in metabolism in

users over age 3(; and

d. Helps users control their weight by enhancing their metabolism.
12, Defendant has made the representations set forth in Paragraph 11 without possessing and
relying upon competent and reliable scientific evidence to substantiate the representations,
thereby violating Part I of the Commission’s Order.

CIVIL PENALTIES AND EQUITABLE RELIEF

13.  Each dissemination by defendant of an advertisement containing any representation in

violation of the Commission’s Order, in one or more of the ways described above, constitutes a

separate violation for which plaintiff seeks monetary civil penalties.
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14.  Section 5(l) of the FTC Act, 15 U.S.C. § 45(1), as modified by Section 4 of the Federal
Civil Penalties Inflation Adjustment Act of 1990, 28 1J.8.C. § 2461, and Section 1.98(c) of the
FTC’s Rules of Practice, 16 C.F.R. § 1.98(c), authorizes this Court to award monetary civil
penalties of not more than $11,000 for each violation of the Commission’s Order.
15, Under Sections 5(1) ;md 13(b) of the FTC Act, 15 U.8.C. §§ 45(1) and 53(b), this Court is
authorized to issue a mandatory injunction and such otﬁer and further equitable and ancillary
relief as it may deem appropriate in the enforcement of the Commission’s Order and thelFTC
Act, including disgorgement and restitution to prevent and remedy any violations of ariy
provision of law enforced by the Commission.
PRAYER FOR RELIEF

WHEREFORE, plaintiff requests this Court, pursuant to 15 U.S.C. §§ 45(1) and 53(b),
and pursuant to the Court’s own equitable powers to:

(1)  Enter judgment against defendant and in favor of plaintiff for each violation
alleged in this Complaint;

(2)  Award plaintiff monetary civil penalties from defendant for each violation of the

- Commission’s Order alleged in this Complaint;

(3)  Enjoin defendant from violating the Commission’s Order;

t4) Award such equitable relief as the Court finds necessary to redress injury to
consumers resulting from defendant’s violations of the FTC Order, including, but not limited to,
rescission of contracts, restitution, and disgorgement of ill-gotten gains; and

(5)  Award plaintiff such additional relief as the Court may deem just and proper. .

DATED: January 3, 2007
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OF COUNSEL.:

JAMES A. KOHM
Associate Director

for Enforcement

Federal Trade Commission

ROBERT M. FRISBY
Assistant Director

for Enforcement

Federal Trade Commission

- WALTER C. GROSS
Attorney

Division of Enforcement
Federal Trade Commission

KEITH FENTONMILLER
MATTHEW DAYNARD
SARAH BOTHA

Attormneys

Division of Advertising Practices
Bureau of Consumer Protection
Federal Trade Commission

600 Pennsylvania Ave., N.W.
Washington, D.C. 20580

FOR THE UNITED STATES OF AMERICA

JEFFREY BUCHOLTZ

Acting Assistant Attorney General
Civil Division

U.S. Department of Justice

CHRISTOPHER J. CHRISTIE
United States Attorney
District of New Jersey

By: Qawﬁ () Aebbones
DANIEL GIBBONS
Assistant United States Attorney

_Peter W. Rodino Federal Building

7™ Floor
970 Broad Street
Newark, NJ 07102

(973) 645-2700

EUGENE M. THIROLF
Director
Office of Consumer Litigation

KENNETH L. JOST
Assistant Director
Office.of Consumer Litigation

Tria} Attorney

Office of Consumer Litigation
U.S. Department of Justice
1331 Pennsylvania Avenue
Room 950 North

Washington, D.C. 20044
Phone: (202) 307-0047

Fax: (202) 514-8742
Jeffrey.Steger@usdoj.gov
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EXHIBIT A
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9023010
UNITED STATES OF AMERICA B092205
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Janet D. Steiger, Chairman
Terry Calvani
Mary L. Azcuenaga
Andrew J. Strenio, Jr.
Deborah K. Owen

In the Matter of ¢
' DOCKET NO. c-3323
MILES INC,

a corporation. DECISION AND ORDER

e M St S "’ S’

The Federal Trade Commission having initiated an investigation of certain
acts and practices of the respondent named in the caption hereof, and the respondent
having been furnished thereafter with a copy of a draft of Complaint which the
Cleveland Regional Office proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission having
thereafter executed an Agreement Containing a Consent Order, an admission by the
respondent of all the jurisdictional facts set forth in the aforesaid draft of Complaint,
a statement that the signing of said Agreement is for settlement purposes only and
does not constitute an admission by respondent that the law has been violated as
alleged in such Complaint, and waivers and other provisions as required by the
Commission’s Rules; and -

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondent has violated the said
Act, and that Complaint should issue stating its charges in that respect, and having
thereupon accepted the executed Consent Agreement and placed such Agreement on
the public record for a period of sixty (60) days, now in further conformity with the
'i procedure prescribed in § 234 of its Rules, the Commission hereby issues its

Complaint, makes the following jurisdictional findings, and enters the following
Order:
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