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1 11. The terms "and" and 'lor" in this Order shall be construed conjunctively or

2 disjunctively as necessary. to make the applicable sentence or phrase inclusive rather than

3 exclusive.

4 12.

5

6

7

8

The term "including" in this Order shall mean "including without limitation."

PROHIBITED REPRESENTATIONS REGARDING
COVERED PRODUCTS OR SERVICES

I.

IT IS HEREBY ORDEREDthat Defendants.directlyor through anycorporation.
9

partnership, subsidiary. division, trade name, or other device. and their officers.agents,
10

4. Preventsor reverses insulinresistance;

servants. employees, and all persons or entities in active concert or participation with them

who receiveactual notice of this Order. by personal service or otherwise. in connectionwith

the manufacturing. labeling, advertising, promotion. offering for sale, sale, or distribution of

any coveredproduct or service, in or affecting commerce, are hereby permanentlyrestrained

and enjoined from making. or assistingothers in making, directly or by implication,

including through the use of a product nameor endorsement, any representation:

A. That such product or service:

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1.

2.

3.

5.

6.

7.

Preventsor reducesthe risk ofdeveloping Type II diabetes;

Is an effectivetreatment forType I or Type Il diabetes;

Lowershigh blood sugar levels;

Enables diabetics to reduceor eliminate the amount ofdrugs or insulin

that are required to maintainhealthy blood sugar levelsor reduce

insulin resistance;

Increases fat loss or decreases insulin-related obesity; or

Is effective in the treatment or prevention of cancer; or
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1 B. About the benefits, performance, or efficacy ofany covered productor

2 service;

3 unless the representation is true, not misleading, and, at the time it is made, Defendants

4 possess and relyupon competentand reliable scientific evidence that substantiates the

5 representation.

PROHIBITED REPRESENTATIONS REGARDING
TESTS OR STUDIES

II.

IT IS FURTHER ORDEREDthat Defendants, directly or through any corporation,

partnership, subsidiary, division, trade name, or other device, and their officers, agents,

servants, employees, and all persons or entities in active concert or participationwith them

who receive actual notice of this Order, by personal service or otherwise, in connectionwith

the manufacturing, labeling,advertising, promotion, offering for sale, sale, or distribution of

any covered productor service, in or affecting commerce, are hereby permanentlyrestrained
15

and enjoined from misrepresenting, in any manner, expressly or by implication, including

6

7

8

9

10

11

12

13

14

FDA-APPROVED CLAIMS

III.

Nothingin this Order shall prohibit Defendants from making anyA.

IT IS FURTHER ORDERED that:

final standard promulgated by the Food and Drug Administration,or under any new drug

through the use of any product name or endorsement, the existence, contents, validity,

results, conclusions, or interpretations of any test or study.

application approved by the Food and Drug Administration; and
26

25

representation forany drug that is permitted in labeling for such drug under any tentativeor
24

16

17

18

19

20

21

22

23
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MONETARY JUDGMENT AND CONSUMER REDRESS

IV.
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B. Nothing in this Order shall prohibit Defendants from making any

2 representation for any product that is specifically permitted in labeling for such product by

3 regulations promulgated by the Food and Drug Administration pursuant to the Nutrition

4 Labeling and Education Act of 1990.

5

6

7

8 IT IS FURTHER ORDERED that:

9 A. Judgment is hereby entered in favor of the Commission and against

10 Defendants, jointly and severally, in the amount of four hundred ninety-three thousand five

II hundred forty-five dollars ($493,545.00) for redress to consumers. Provided, however,

12 subject to the provisions ofParagraph V, this Judgment shall be suspended.

13 B. All funds paid to the Commission pursuant to this Order shall be deposited

14 into an account administered by the Commission or its agents to be used for equitable relief,

15 including but not limited to conswner redress, and any attendant expenses for the

16 administration of such equitable relief. In the event that direct redress to consumers is

17 wholly or partially impracticable or funds remain after the redress is completed, the

18 Commission may apply any remaining funds for such other equitable relief (including

19 conswner information remedies) as it determines to be reasonably related to Defendants'

20 practices alleged in the Complaint. Any funds not used for such equitable relief shall be

21 deposited to the United States Treasury as disgorgement. Defendants shall have no right to

22 challenge the Commission's choice ofremedies under this Part. Defendants shall have no

23 right to contest the manner ofdistribution chosen by the Commission. No portion ofany

24 payment under the judgment herein shall be deemed a payment ofany fine, penalty, or

25 punitive assessment.

26 C. Defendants relinquish all dominion, control and title to the funds paid, and all

-7-



RIGHT TO REOPEN

v.
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1 legal and equitable title to the funds vests in the Treasurerof the United States and in the

2 designated consumers. Defendants shall make no claim to or demand for return ofthe funds,

3 directly or indirectly, through counselor otherwise; and in the event ofbankruptcyofany

4 Defendant, Defendantsacknowledge that the funds are not part of the debtor's estate, nor

5 does the estate have any claim or interest therein.

6 D. Defendantsagree that, ifthey fail to timely and completely fulfill the payment

7 and other obligations set forth in this Order, the facts as alleged in the Complaint filed in this

8 matter shall be taken as true in any subsequent litigation filed by the Commission to enforce

9 its rights pursuant to this Order, including but not limited to a non-dischargeability complaint

lOin any bankruptcycase.

lIE. In accordancewith 31 V.S.C § 770I, Defendants are herebyrequired, unless

12 they have done so already, to furnish to the Commission their taxpayer identifying numbers

13 and/or social security numbers, which shall be used for the purposes ofcollectingand

14 reporting on any delinquent amount arising out ofDefendants' relationshipwith the

15 government.

16 F. Proceedings instituted under this Part are in addition to, and not in lieu of, any

17 other civil or criminal remedies that may be provided by law, including any other

18 proceedings the Commission may initiate to enforce this Order.

19

20

21

22 IT IS FURTHERORDERED that:

23 A. The Commission's agreement to this Order is expresslypremised upon the

24 truthfulness, accuracy, and completenessof the certified financial statementsand supporting

25 documents submittedto the Commissionas follows:

26 1. Certified financial disclosures for DefendantGlucorell, Inc., as well as

-8-
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1 any and all addenda thereto, signed and dated April 26, 2008;

2 2. Certified financial disclosures for Defendant Anafit, Inc., as well as

3 any and all addenda thereto, signed and dated April 26, 2008;

4 3. Certified financial disclosures for Defendant Laurence Berube, as wen

5 as any and all addenda thereto, signed and dated June 17, 2008; and

6 4. Certified financial disclosures for Defendant Jerel Scott Ferguson, as

7 well as any and all addenda thereto, signed and dated June 3,2008.

8 Each Defendant stipulates that an of the materials such Defendant submitted are truthful,

9 accurate, and complete. These documents contain material information upon which the

10 Commission relied in negotiating and agreeing to the terms of this Order.

11 B. If, upon motion by the Commission, a Court deterrnines that any Defendant

12 made a material misrepresentation or omitted material information concerning his or its

13 financial condition, then the Court shall reinstate the judgment against each such Defendant,

14 in favor of the Commission, in the amount of four hundred ninety-three thousand five

15 hundred forty-five dollars ($493,545.00), the total amount of net sales, which amount shall

16 become immediately due and payable by said Defendant, and interest computed at the rate

17 prescribed under 28 U.S.C. § 1961, as amended, shall immediately begin to accrue on the

18 unpaid balance; provided, however, that in all other respects this Order shall remain in full

19 force and effect unless otherwise ordered by the Court; and, providedfurther, that

20 proceedings instituted under this provision would be in addition to, and not in lieu of, any

21 other civil or criminal remedies as may be provided by law, including but not limited to

22 contempt proceedings, or any other proceedings that the Commission may initiate to enforce

23 this Order. For purposes ofthis Part, and any subsequent proceedings to enforce payment,

24 including but not limited to a non-dischargeabiJity complaint filed in a bankruptcy

25 proceeding, Defendants agree not to contest any ofthe allegations in the Commission's

26 Complaint.

-9-



NOTICE TO AND MONITORING OF RESELLERS AND DISTRIBUTORS

VI.
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1

2

3 IT IS FURTHER ORDERED that:

4 A. Within thirty (30) days ofthe date this Order becomes final:

5 I. Defendant Glucorell shall send an exact copy of the notice attached

6 hereto as Attachment A, showing the date of mailing, to each

7 distributor or purchaser for resale ofany covered product with whom

8 such Defendant has done business since June 2004; and

9 2. Defendant Anafit shan send an exact copy of the notice attached

10 hereto as Attachment B, showing the date of mailing, to each

11 distributor or purchaser for resale ofany covered product with whom

12 such Defendant has done business since 2001.

13 The mailings shall not include any other document, information, or enclosures. The notices

14 shall be sent by first class mail, postage prepaid and return receipt requested.

15 B. Defendants shan institute a reasonable program of surveillance adequate to

16 reveal whether any ofdefendants' distributors or purchasers for resale are disseminating any

17 advertisement or promotional material that contains any representations prohibited by this

18 Order.

19 C. In the event that Defendants receive any information that any purchaser for

20 resale is using or disseminating any advertisement or promotional material, or making any

21 oral statement, that contains any representation prohibited by this Order, Defendants shall

22 promptly investigate such information and upon verification shan immediately terminate,

23 and shall not resume, sales or shipments to such distributors or purchaser for resale.

24

25

26

-10-
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1 COMPLIANCE MONITORING

2 VII.

3 IT IS FURTHER ORDERED that, for the purpose of monitoring and investigating

4 compliance with any provision of this Order,

5 A. Within ten (10) days of receipt ofwritten notice from a representative of the

6 Commission, Defendants each shall submit additional written reports, sworn to under penalty

7 of perjury; produce documents for inspection and copying; appear for deposition; and/or

8 provide entry during normal business hours to any business location in such Defendant's

9 possession or direct or indirect control to inspect the business operation.

lOB. In addition, the Commission is authorized to monitor compliance with this

11 Order by all other lawful means, including but not limited to the following:

12 I. Obtaining discovery from any person, without further leave ofcourt,

13 using the procedures described by Fed. R. Civ. P. 30, 31,33,34, 36,

14 and 45; and

15 2. Posing as consumers, marketers, manufasturers, suppliers,

16 wholesalers, retailers, distributors, or other product-related entities to

17 any Defendant, its employees, or any other entity managed or

18 controlled in whole or in part by any Defendant, without the necessity

19 of identification or prior notice.

20 C. Defendants each shall permit representatives of the Commission to interview

21 any officer, director, employee, employer, consultant, independent contractor, representative,

22 or agent who has agreed to such an interview, relating in any way to any conduct subject to

23 this Order. The person interviewed may have counsel present.

I 24 Provided, however, that nothing in this Order shall limit the Commission's lawful use

25 ofcompulsory process, pursuant to Sections 9 and 20 of the FTC Act, 15 U.S.C. §§ 49, 57b­

26 1, to obtain any documentary material, tangible things, testimony, or information relevant to

-11-



8 A.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 unfair or deceptive acts or practices in or affecting commerce (within the meaning of 15

2 U.S.C. § 45(a)(1».

3

4 COMPLIANCE REPORTING

5 VIII.

6 IT IS FURTHER ORDERED that, in order that compliance with the provisions of

7 this Order may be monitored:

For a period of five (5) years from the date ofentry of this Order,

1. Defendants Laurence Berube and Jerel Scott Ferguson each shall

notify the Commission of the following:

a. Any changes in their residencefs), mailing address(es), and

telephone number(s), within ten (10) days of the date ofsuch

change;

b. . Any changes in their employment status (including self­

employment) and any change in ownership in any business

entity, within ten (10) days of the date ofsuch change. Such

notice shall include the name and address ofeach business that

the Individual Defendant is affiliated with, employed by,

creates or forms, or performs services for; a statement ofthe

nature ofthe business; and a statement of the Individual

Defendant's duties and responsibilities in connection with the

business or employment; and

c. Any changes in the Individual Defendant's name or use ofany

aliases or fictitious names; and

2. Defendants shalt notify the Commission ofany proposed change in

corporate structure of Defendant Glucorell or Anafit or any business

-12-
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entity that any Defendant directly or indirectly controls, or has an

2 ownership interest in, that may affect compliance obligations arising

3 under this Order, including but not limited to a dissolution,

4 assignment, sale, merger, or other action that would result in the

5 emergence of a successor entity; the creation or dissolution ofa

6 subsidiary, parent, or affiliate that engages in any acts or practices

7 subject to this Order; the filing of a bankruptcy petition; or a change in

8 the corporate name or address, at least thirty (30) days prior to such

9 change, provided that, with respect to any proposed change about

10 which a Defendant learns less than thirty (30) days prior to the date

II such action is to take place, the Defendant shall notify the Commission

12 as soon as is practicable after obtaining such knowledge.

13 B. Sixty (60) days after the date ofentry of this Order, each Defendant shall

14 provide a written report to the Commission, sworn to under penalty ofperjury, setting forth

15 in detail the manner and form in which they have complied and are complying with this

16 Order, including identification ofall products that they advertise or sell, and copies ofall

17 their current advertising. This report shall include, but not be limited to:

18 1. For each Individual Defendant:

19 a. The then-current residence address, mailing addresses, and

20 telephone numbers of the Defendant;

21 b. The then-current employment and business addresses and

22 telephone numbers of the Defendant; a description of the

23 business activities or each such employer or business, and the

24 title and responsibilities ofthe Defendant, for each such

25 employer or business. For purposes of this Paragraph,

26 "employment" includes the performance of services as an

-13-
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employee, consultant, or independent contractor; and

"employers" includeany individual or entity for whom the

Defendant performs servicesas an employee, consultant, or

independent contractor; and

Any other changesrequired to be reported underSubsection A

ofthis Part.

For all Defendants:

a.

b.

c.

A copy of each acknowledgment of receipt of this Order

obtained by the Defendantpursuant to Part XI; and

Any other changes required to be reported underSubparagraph

A of this Section.

For purposes ofthis Order, Defendants shall each, unless otherwise directed

2.

C.

2

3

4

5

6

7

8

9

10

11

12

13 by the Commission's authorized representatives, send the necessary information via

14 overnight courier, costs prepaid, to:

15

16

17

AssociateDirector for Enforcement
FederalTrade Commission
600 PennsylvaniaAvenue, N.W.
Washington, DC 20580
Attn: FTC v. Glucore//Inc.• et al. (M.D. Fla.).

18 D. . For purposes ofthe compliancereportingand monitoring required by this

19 Order, the Commission is authorized to communicate directlywith any Defendant.

20

21 RECORD-KEEPING PROVISIONS

22 IX.

23 IT IS FURTHER ORDERED that, for a period of eight (8) years from the date of

24 entry of this Order,Defendants and their agents, employees, officers, corporations,

25 successors, and assigns are hereby permanently restrained and enjoined from failing to create

26 and retain the following records:

-14-
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1 A. Accounting records that reflect the cost of covered products or services sold,

2 revenues generated, and the disbursement of such revenues;

3 B. Personnel records accurately reflecting the name, address, and telephone

4 number ofeach person employed in any capacity by such business, including as an

5 independent contractor; that person's job title or position; the date upon which the person

6 commenced work; and the date and reason for the person's termination, ifapplicable;

7 C. Customer files containing the names, addresses, phone numbers, dollar

8 amounts paid, quantity ofcovered products or services purchased, and description ofcovered

9 products or services purchased, to the extent such information is obtained in the ordinary

10 course of business;

11 D. Complaint and refund requests (whether received directly, indirectly, or

12 through any third party), including but not limited to reports of adverse incidents claimed to

13 be associated with the use of a covered product or service, and any responses to those

14 complaints or requests;

15 E. Copies ofall advertisements, promotional materials, sales scripts, training

16 materials, websites, or other marketing materials utilized in the advertising, marketing,

17 promotion, offering for sale, sale, or distribution ofany covered product or service;

18 F. All materials that were relied upon in making any representations contained in

19 the materials identified in Subsection E of this Part, including all documents evidencing or

20 referring to the accuracy ofany claim therein or to the efficacy ofany covered product or

21 service, including, but not limited to, all tests, reports, studies, demonstrations, or other

22 evidence that confirm, contradict, qualify, or call into question the accuracy ofsuch claims

23 regarding the benefits, performance, or efficacy of such product or service, including

24 complaints and other communications with consumers or with governmental or consumer

25 protection agencies;

26 G. Records accurately reflecting the name, address, and telephone number of

-15-
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each manufacturer or laboratory engaged in the development or creation of any testing

2 obtained for the purpose of manufacturing, labeling, advertising, marketing, promoting,

3 offering for sale, selling, or distributing any covered product or service;

4 H. Copies of all contracts concerning the manufacturing, labeling, advertising,

5 marketing, promotion, offering for sale, sale, or distribution ofany covered product or

6 service; and

7 I. All records and documents necessary to demonstrate full compliance with

8 each provision of the Order, including but not limited to, copies ofacknowledgments of

9 receipt of this Order and"all reports submitted to the Commission pursuant to this Order.

10

11 DISTRIBUTION OF ORDER

12 X.

13 IT IS FURTHER ORDERED that, for a period of five (5) years from the date of entry

14 of this Order, Defendants shall deliver copies of the Order as directed below:

15 A. Defendants Glucorell and Anafit shall each deliver a copy of this Order to all

16 of its principals, officers, directors, and managers, and to all current or newly hired

17 employees, agents, representatives, consultants, and independent contractors who engage in

18 conduct related to the subject matter ofthis Order. For current personnel, delivery shall be

19 within five (5) days ofservice of this Order upon Defendants. For new personnel, delivery

20 shall occur prior to their assuming a position or engaging in conduct related to the subject

21 matter of this Order.

22 B. Individual Defendants As Control Person: For any business that is controlled,

23 directly or indirectly, by any Individual Defendant or in which any Individual Defendant has

24 a majority ownership interest, that Individual Defendant shall deliver a copy of this Order to

25 all principals, officers, directors, and managers ofsuch business, and to all current or newly

26 hired employees, agents, representatives, consultants, and independent contractors who

-16-
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1 engage in conduct related to the subject matter of this Order. For current personnel, delivery

2 shall be within five (5) days of service ofthis Order upon Defendants. For new personnel,

3 delivery shall occur prior to their assuming a position or engaging in conduct related to the

4 subject matter of this Order.

5 C. Individual Defendants Not As Control Person: For any business in which an

6 Individual Defendant is not a controlling person ofthe business but otherwise engages in

7 conduct related to the subject matter ofthis Order, that Individual Defendant shall deliver a

8 copy of this Order to all principals and managers ofsuch business before engaging in such

9 conduct.

10 D. Defendants shall obtain a signed and dated statement acknowledging receipt

11 of the Order, within thirty days ofdelivery, from all persons receiving a copy of the Order

12 pursuant to this Part.

13

14 ACKNOWLEDGMENTOF RECEIPT OF ORDER

15 XI.

16 IT IS FURTHER ORDERED that each Defendant, within five (5) business days after

17 receipt of this Order as entered by the Court, shall submit to the Commission a truthful sworn

18 statement acknowledging receipt of this Order.

19

20

21

22

23 [Remainder of page intentionally left blank]

24

25

26

-17-
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I RETENTION OF JURISDICTION

2 XII.

3 IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for

4 purposes ofconstruction. modification. and enforcement of this Order.

8

6 SO ORDERED:

7 Dated:~ P2~ ~f

5

16

17

21

18

20

19

UNI ED STATES T JUDGE.J

9 ., ._.~ • .':tfAjj~
:~ 4?(~:r:kf4Arc4~~d'j~~J:;,iY'

ALY S. BERNSTEIN GLUCORELL. INC.
12 Trial Counsel By: NAME, POSITION

600 Pennsylvania Avenue NW. NJ-3212 .~ (> r:..-
13 Washington. DC 20580 ~~-;r:'7"--L~- If;r>IQC-

Tel: 202-326-3289 ANAFIT. INC.
14 Fax: 202-326-3259 By: NAME, POSITION

abemstein@ftc.~ov .~ e:;:-:,
IS AttomeyforPlamtiff ~~~.~

Federal Trade Commission . ~-
LAURENCE BERUBE.
Individually. and as President and Co­
Owner ofGLUCORELL. INC. and
ANAFIT, INC.

1.L//~
J~RELSCOTTFERGUSON .
Individually. and as Vice President and
Co-Owner of GLUCORELL. INC.

22

23

24

25

26
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1

2

3

4

5 [Insert Date]

6 [Addressee]

ATTACHMENT A

GOVERNMENT-ORDERED DISCLOSURE

[on Glucorell, Inc., letterhead]

Dear Insulow Reselleror Distributor.
7

8
In a recent lawsuit, the Federal Trade Commission (FTC) charged our company with

9 making deceptiveclaims for Insulow. According to the FTC, we lacked scientific evidence
that our product Insulow prevents or is an effective treatment for diabetes. Althoughwe

10 dispute the FTC's charges,we have agreed to settle the lawsuit.

11 To complywith the court's order in this case, we instruct you to immediatelystop
using advertising or promotional materials that claim that Insulow:

prevents or reduces the risk ofdevelopingType II diabetes;
IS an effective treatment for Type I or Type II diabetes;
lowershigh blood sugar levels;
prevents or reverses insulin resistance;
enablesdiabetics to reduce or eliminate the amount ofdrugs or insulin that are
requiredto maintain healthyblood sugar levels or reduce insulin resistance; or
increasesfat loss or decreases insulin-related obesity.•

•••••

The order requires us to monitor your advertisementsand promotional materials. We
17 will terminateall shipments and stop doing business with you ifyou make any ofthe above

claims for the specifiedproduct.

12

13

14

15

16

18
If you have any questions,please call [insert name and telephone numbers of the

19 responsible Glucorell, Inc. Attorneyor Officer].

20

21

22

23

24

25

26

Sincerely,

LaurenceBerube, President and Owner
Glucorell, Inc.
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Case 6:08-cv-01649-KRS Document 5-2 Filed 10102/2008 Page 20 of 20

1

2

3

4

5 [Insert Date]

6 [Addressee]

7

ATTACHMENT B

GOVERNMENT-ORDERED DISCLOSURE

[on Anafit, Inc., letterhead]

Dear Glucorell R Reseller or Distributor.
8

In a recent lawsuit, the Federal Trade Commission (FTC) charged our companywith
9 making deceptive claims for Glucorell R. According to the FTC, we lacked scientific

evidence that our product Glucorell R prevents or is an effective treatments for diabetes and
10 cancer. Although we dispute the FTC's charges, we have agreed to settle the lawsuit.

11 To complywith the court's order in this case,we instruct you to immediately stop
using advertisingor promotional materials that claim that GlucorelJ R:

preventsor reduces the risk of developingType II diabetes;
IS an effective treatment for Type IIdiabetes; or
is effective in the treatment or prevention of cancer.

•••

If you have any questions, please call [insertname and telephone numbers of the
17 responsible Anafit, Inc. Attorneyor Officer].

The order requires us to monitor your advertisements and promotional materials. We
15 will terminate all shipments and stop doing businesswith you ifyou make anyof the above

claims for the specifiedproduct.
16

12

13

14

18

19

20

21

22

23

24

25

26

Sincerely.

Laurence Berube, President and Owner
Anafit, Inc.
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